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IN  THE  MATTEE  OF  THE  ESTATE  OF  KEALIIAHO- 

NUI,  Deceased. 

Petition  for  Kevocation  of  Order  Admitting  Will  to  Pro- 
bate, AND  Appointment  of  Administrator. 

Appeal  from  Dole,  J. 

Hearing,  February  23,  1893,  Decision,  June  2,  1893, 

BiOKERTON  and  Dole,  JJ.      (Judd,  C. J.,  having  been  counsel 
in  a  previous  similar  petition,  did  not  sit.) 

An  executor  of  a  deceased  wife^s  estate  filed  a  petition  to  revoke  an 
order  admittiug  to  probate  the  will  of  K.^  who  it  was  claimed  was 
the  uncle  of  petitioner's  testatrix,  and  a  plea  in  bar  thereto  was 
sustained.  (8  Haw.  93.)  The  same  person  filed  another  petition 
with  the  same  object,  claiming  to  be  a  purchaser  of  the  rights  of 
another  jperson  alleged  to  be  a  niece  and  heir  of  the  testator,  K.  A 
party  in  interest  pleads  the  former  proceedings  in  bar.  The  plea  is 
overruled. 

A  demurrer  was  also  filed  on  several  grounds,  and  also  overruled. 

Respondent  claimed  that' petitioner's  deed  only  amounts  to  an  assign- 
ment of  a  chose  in  action,  which  cannot  be  assigned.  Held,  that 
under  the  deed  in  question,  the  petitioner  had  a  right  of  action. 
This  deed  was  on  the  same  footing  with  many  deeds  under  which 
claimants  came  into  shares  of    the  Charles  Kanaina  estate. 
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Opinion  of  the  Court,  by  Bickerton,  J. 

This  matter  comes  here  on  an  appeal  from  the  decision  of 
Mr.  Justice  Dole  overruling  the  demurrer  and  plea  filed  here^ 
in  by  A.  A.  Haalelea  on  behalf  of  the  devisees  under  the  will 
of  Kealiiahonui.     The  decision  appealed  from  is  as  follows  : 

The  petition  is  based  upon  alleged  newly  discovered  evi- 
dence of  fraud  and  forgery.  The  petitioner  is  Junius  Kaae, 
who  filed  a  similar  petition  in  this  Court  in  1890,  to  which  a 
former  application  for  revocation  by  Kapiolani  (w.)  and 
others  and  a  judgment  dismissing  it  were  pleaded  in  bar, 
which  plea  in  bar  was  sustained  on  appeal  by  the  full  Court. 

A.  A.  Haalelea,  a  party  in  interest  pleads  these  last  pro- 
ceedings in  bar  to  the  present  petition,  saying  "that  in  a 
proceeding  heretofore  had  in  this  Court  in  which  said  Junius 
Kaae  was  a  party,  the  identical  matter  now  set  up  by  said 
Kaae  was  litigated  and  a  judgment  rendered  against  him." 

Although  the  petitions  in  both  cases  were  similar  in  the 
complaining  part,  charging  fraud  and  forgery  in  the  produc- 
tion of  the  will  which  they  attack,  they  differ  in  the  state- 
ment of  the  right  of  the  petitioner  to  appear  in  the  matter. 
In  the  first  case  Junius  Kaae  claims  as  executor  of  his  de- 
ceased wife  Kamehaokalani,  who  was,  as  alleged,  a  niece  of 
Kealiiahonui.  In  the  present  proceedings,  he  claims  as  a 
purchaser  of  the  rights  of  Kapule  whom  he  alleges  to  be  a 
niece  and  heir  of  the  said  Kealiiahonui. 

It  is  diflScult  to  see  how,  by  any  legal  principle,  Kapule  or 
her  grantee  should  be  estopped  by  a  judgment  disposing  of 
the  claim  of  Kamehaokalani.  The  application  of  res  adjudi- 
cata  to  the  case  would  not  be  thought  of  if  the  two  nieces 
had  appeared  personally  in  their  own  interests ;  what  differ- 
ence then  can  it  make  that  the  claim  of  one  was  made  by  her 
executor  and  that  of  the  other  by  her  grantee,  even  though 
the  executor  and  the  grantee  are  one  and  the  same  individual. 

The  matter  of  the  two  petitions  is  not  identical.  "  The  es- 
sential conditions  under  which  the  plea  of  res  adjudicata  be- 
comes applicable,  are  the  identity  of  the  thing  demanded,  the 
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identity  of  the  cause  of  demand  and  of  the  parties  in  the 
character  in  which  they  are  litigants."  (1  Hermann  on  Es- 
toppel and  Res  Adjudicata,  s.  102). 

The  plea  in  bar  is  therefore  overruled. 

A  demurrer  to.the  petition  is  also  filed  by  the  said  A.  A. 
Haalelea,  showing  for  cause  of  demurrer : 

1.  That  this  Court  has  no  jurisdiction  at  chambers  to  set 
aside  upon  motion  the  judgment  admitting  said  will  of  Kea- 
liiahonui  to  probate. 

2.  That  said  motion  does  not  show  good  cause  for  grant- 
ing a  rehearing  upon  the  probate  of  the  will  of  Kealiiahonui, 
in  that  it  does  not  state  the  names  of  the  witnesses  nor  the 
nature  of  the  evidence  alleged  to  be  newly  discovered. 

3.  That  the  petitioner,  Junius  Kaae,  is  estopped  by  his 
own  laches  and  by  the  laches  of  those  under  whom  he  claims 
from  the  right  of  being  further  heard  upon  the  matter  set  up 
in  his  motion. 

The  counsel  for  the  demurrer  argues  that  decrees  in  pro- 
bate have  the  same  status  as  other  judgments,  as  regards 
finality  and  the  methods  of  questioning  them,  and  conse- 
quently may  not  be  re-opened  except  by  proceedings  in 
equity,  or  by  a  bill  of  review.  He  further  contends  that  here 
all  probate  powers  are  statutory,  and  no  such  power  of 
reconsidering  a  decree  in  probate  has  been  conferred  by 
statute. 

Our  laws  give  the  judges  of  the  courts  of  record  power  to 
prove  wills,  appoint  administrators,  to  compel  administrators 
and  executors  to  perform  their  duties,  and  to  remove  them. 
The  conferring  of  this  general  authority  carries  with  it  all 
necessary  powers  which  are  incident  to  a  court  of  probate. 
One  of  these  is  the  power  to  revoke  a  decree  admitting  a  will 
to  probate.  This  is  a  useful  and  necessary  quality  of  courts 
of  probate,  and  is  recognized  as  such  wherever  the  common 
law  has  influenced  legal  principles  and  practice. 

Our  own  courts  have  so  construed  the  laws  giving  them 
jurisdiction  in  these  matters,  and  the  following  cases,  extend- 
ing over  nearly  the  whole  period  of  our  judicial  history,  show 
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a  consistent  sentiment  in  favor  of  the  existence  of  this  power 
in  our  probate  courts. 

Keliipelapela  vs,  Pamano,  1  Haw.,  282. 

In  re  Paeimuai,  3  id.,  141. 

/n  re  Paaluhi  (Puhi),  id.,  722. 

In  re  Kealiiahomiiy  6  id.  1,  and  8  id.  93. 

Pupuka  vs.  Mahvela,  6  id.,  367. 

This  view  is  generally  supported  by  English  and  American 
authorities. 

The  case  of  Waters  vs,  Stickney  (1  Allen,  1),  which  is  a 
leading  case  on  this  question,  contains  the  following  perti- 
nent statement  of  the  law. 

**  Even  when  a  will  is  proved  in  solemn  form,  it  is  within 
the  jurisdiction  of  the  court,  for  sufficient  cause  shown,  to 
revoke  the  probate.  The  English  authorities  recognize  as 
sufficient  causes  of  revocation^  forgery  of  the  will,  fraud  in 
obtaining  probate,  neglect  or  mismanagement  in  conducting 
the  suit,  or  the  production  of  a  later  will."     (Page  4). 

In  Bo  wen  vs.  Johnson  (6  R.  L,  119-20),  the  Supreme 
Court  of  Rhode  Island  held  that  the  power  to  revoke  a  pro- 
bate once  granted,  althcmgh  nowhere  expressly  recognized  in 
the  statutes  of  that  state,  was  a  just  and  necessary  power  to 
be  implied  from  the  statute  conferring  general  authority  to 
'  take  the  probate  of  wills  and  grant  administration  on  the 
estates  of  deceased  persons.'  "     (Page  14). 

"In  face  of  these  authorities  (referring  to  a  number  of 
cases)  it  is  impossible  to  deny  the  power  of  a  court  of  pro- 
bate to  approve  a  subsequent  will  or  codicil,  after  admitting 
to  probate  an  earlier  will  by  a  decree,  the  time  of  appealing 
from  which  is  past ;  or  to  correct  errors  arising  out  of  fraud 
or  mistake  in  its  own  decrees.  This  power  does  not  make 
the  decree  of  a  court  of  probate  less  conclusive  in  any  other 
court,  or  in  any  way  impair  the  probate  jurisdiction,  but  ren- 
ders that  jurisdiction  more  complete  and  effectual,  and  by 
enabling  a  court  of  probate  to  correct  mistakes  and  supply 
defects  in  its  own  decrees,  better  entitles  them  to  be  deemed 
conclusive  upon  other  courts."     (Pag©  15). 
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As  to  the  second  ground  of  the  demurrer — that  the  motion 
does  not  state  the  names  of  witnesses  nor  the  nature  of  the 
evidence  alleged  to  be  newly  discovered ;  the  petition  in  this 
case  cannot  be  regarded  as  a  motion  for  a  new  trial  under 
Sections  1155  and  1156  of  the  Civil  Code,  which  must  be 
filed  within  ten  days  from  verdict  or  judgment,  and  must  be 
supported  by  affidavit  of  the  alleged  newly  discovered  evi- 
dence. 

It  does  not  appear  that  Kapule,  the  petitioner's  grantor, 
was  ever  a  party  to  any  of  the  former  proceedings  relating  to 
this  estate,  or  has  become  bound  by  any  of  the  decrees  ren- 
dered therein;  she  is  then  entitled  to  be  heard,  and  these 
proceedings  are  so  far  original  in  their  nature,  although  the 
prayer  that  the  probate  of  the  will  be  revoked,  which  would 
necessarily  be  preliminary  to  the  granting  of  letters  of 
administration,  might  perhaps  be  regarded  as  in  the  nature 
of  a  motion  under  the  old  proceedings. 

It  has  not  been  the  practice  of  our  Court  to  require  upon 
a  petition  like  this  affidavits  of  the  names  of  witnesses  and 
the  nature  of  the  evidence,  though  it  would  seem  upon  some 
grounds  that  such  a  rule  would  be  desirable. 

Such  a  rule  would  enable  the  Court  to  consider  more 
advantageously  the  question  of  laches — the  third  ground  of 
the  demurrer.  However,  as  the  petition  recites  that  evi- 
dence has  been  discovered  since  January,  1889,  to  the  eflfect 
that  the  said  will  was  not  signed  by  the  deceased  or  bv  any 
one  in  his  presence,  or  by  his  request,  knowledge  or  co^s'ent. 
and  was  not  attested  or  subscribed  in  the  presence  of  the  de- 
ceased by  the  pretended  witnesses  thereof,  it  does  not  seem 
that  the  charge  of  laches  is  well  supported.  "Delay  is  im- 
material as  long  as  the  person  delaying  does  not  know  his 
rights,  or  is  ignorant  of  the  fact  that  the  transaction  can  be 
impeached."  (May  on  Fraud,  518.)  "The  right  of  the 
party  defrauded  to  have  the  transaction  set  aside  is  not 
affected  by  lapse  of  time  so  long  as  he  temains  without  any 
fault  of  his  own  in  ignorance  of  the  fraud  which  has  been 
ijommitted.**     (Kerr  on  Fraud,  62). 
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It  is  not  for  this  Court  to  consider.i^uestions  relating  to 
the  present  status  of  the  property  of  the  deceased,  and  the 
extent  to  which  it  may  or  may  not  be  aflfected  by  these  pro- 
ceedings.    Such  questions  are  not  now  under  consideration. 

The  demurrer  is  overruled. 

By  the  Court. 

The  above  decision  sets  out  the  case  in  full,  with  the  plea 
in  bar  and  the  grounds  of  demurrer.  We  are  of  the  opinion 
that  the  decision  on  the  plea  in  bar  and  the  grounds  set  out 
in  the  demurrer  should  be  sustained,  and  we  adopt  it  as  the 
opinion  of  this  Court.  But  a  new  point  has  been  raised  by 
the  respondent,  viz.,  "  That  petitioner  under  the  deed  whicli 
he  sets  forth  took  no  right  to  maintain  this  proceeding-  It 
amounts  merely  to  the  assignment  of  a  chose  in  action,  viz., 
the  right  to  attack  a  judgment  for  an  alleged  frauds  and  that 
a  right  of  this  kind  cannot  be  assigned." 

In  Anderson  s  Dictionary  of  Law,  we  find  the  following : 

"  The  general  definition  of  *  chose  in  action'  is  a  right  not 
reduced  into  possession ;  a  note  bond,  or  other  promise  not 
negotiable  is  denominated  a  chose  in  action,  before  the  pro- 
misor or  obligor  is  liable  to  an  action  on  it,  as  well  as  after. 
A. note  for  money  payable  on  time  is  a  chose  in  action  as 
soon  as  made.-"  .,  ^ 

"The  term  'chose  in  action!  is  one  of  comprehensive  im- 
port. It  includes  the  infinite  variety  of  contract  covenants 
and  promises  which  confer  on  one  party  the  right  to*i«»aaver 
a  personal  chattel  or  a  sum  of  money  from  another  by  action. 
A  debt  secured  by  a  bond  and  mortgage  is  an  example." 

"In  its  enlarged  sense  a  chose  in  action  maybe  consid- 
ered as  any  right  to  damages,  whether  arising  from  the  com- 
mission of  a  tort,  the  omission  of  a  duty,  or  th(}  breach  of 
a  contract." 

In  Bouvier's  Law  Dictionary  we  find  the  following  defini- 
tion ; 

"*  Chose  in  action,'  a  right  to  receive  or  recover  a  debt  or 
money,  or  damages  for  breach  of  contract,  or  for  tort  con- 
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• 

nected  with  contract,  but  which  cannot  be  enforced  without 
action." 

The  consideration  named  in  the  deed  in  question  is  love 
and  affection,  an  undertaking  and  promise  of  the  grantee  to 
provide  for  the  grantors  a  comfortable  and  suitable  support 
and  maintenance  during  the  remainder  of  their  respective 
lives,  and  the  sum  of  one  dollar.  These  are  good  and  suf- 
ficient considerations ;  for  these  considerations  the  grantors 
^*have  bargained,  sold  and  grant,  convey,  assign,  transfer,  set 
over  and  deliver  unto  the  grantee,  all  and  singular  the  Ijinds, 
tenements,  hereditaments  and  appurtenances,  goods,  chattels 
and  effects,  rights,  privileges  and  equities,  rights  and  choses 
in  action,  and  all  property  and  property  rights  whatsoever  of 
every  name  and  nature  which  now  belong  or  which  shall 
hereafter  belong,  descend,  revert  or  accrue  to,  or  which  is  or 
are  now  or  shall  hereafter  be  owned,  possessed  or  enjoyed 
by  said  grantor  Kapule  or  her  husband."  Following  this  is 
a  very  full  power  of  attorney  to  the  grantee. 

We  are  of  the  opinion  that  this  is  an  absolute  deed  to  the 
petitioner  of  all  the  rights,  title  and  interest  (if  any  exists) 
of  the  grantors  in  the  lands  and  estate  of  Kealiiahonui.  This 
deed  is  on  the  same  footing  with  many  deeds  under  which 
c;laimants  came  into  shares  of  the  Charles  Kanaina  estate. 

On  February  23d,  1893,  the  following  stipulation  was  filed  : 

The  parties  to  this  cause,  namely,  Junius  Kaae,  the  peti- 
tioner, and  Mrs.  A.  A.  Haalelea,  the  respondent,  and  their 
respective  counsel,  do  hereby  stipulate  and  agree  as  follows  : 

Whereas  the  Honorable  S.  B.  Dole,  formerly  a  Justice  of 
said  Supreme  Court,  has  resigned  his  seat  upon  the  bench  of 
said  Court  since  the  appeal  of  said  respondent  herein  was 
argued  and  submitted  for  decision  to  and  by  said  Court, 
which  consisted,  for  the  purposes  of  said  appeal  and  its  de- 
cision, of  Mr.  Justice  Bickerton  and  said  Honorable  S.  B. 
Dole,  then  such  Justice  as  aforesaid,  and 

Whereas,  by  reason  of  said  resignation  of  said  Honorable 
S.  B.  Dole,  no  decision  has  been  rendered  upon  said  appeal 
in  this  cause ; 
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Now,  therefore,  it  is  hereby  agreed  that  the  said  Honor- 
able S.  B.  Dole  may  participate  in,  make,  sign,  file  and  enter 
a  decision  and  judgment  in  this  canse,  upon  said  appeal,  in 
like  manner  as  though  he  were  still  in  commission  as  a 
Justice  of  said  Court.  And  that  such  decisian  and  judgment 
when  so  signed,  filed  and  entered  (if  concurred  in  by  said  Mr. 
Justice  Bickerton),  shall  have  the  same  force  and  effect  to  alS 
intents  and  purposes,  as  though  the  same  has  been  made,, 
signed,  filed  and  entered  by  a  majority  of  the  Justices  of  said 
Court  actually  in  commission  as  said  Justices-  of  said  Court. 

Dated  this  16th  day  of  February,  1893*. 

[Signed]  Alfred  S.  Hartwell, 

C.  W.  ASHFORD, 

Counsel  for  petitioner. 
[Signed  I  F.  M.  Hatch,. 

Counsel  for  respondents 
[Singed]  Junius  Eaae, 

Petitioner. 
[Signed]  A.  A.  Haalelea,. 

Bespondent. 
The  decision  of  the  lower  Court  overruling  the  demurrer 
and  plea  is  sustained,  and  the  appeal  is  dismissed, 
A.  S.  Hartivell  and  C,  W.  Ashford,  for  petitioner- 
F,  M.  Hatch,  tot  respondent. 
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M.  PHILLIPS  &  COMPANY  vs.  J.  A.  MAGOON,  Admin- 
istrator of  the  Estate  of  C.  Alee. 

Replevin.     Exceptionb. 

Hearino,  Mabch  20,  1893.  Decision,  May  9,  1893. 

JUDD,   C.J.,   BiCKEKTON   AND   FbEAR,   J  J. 

A  a^eed  in  writing  with  B  to  sell  and  deliver  (at  a  luture  time)  certain 
paddy  to  be  grown.  The  agreement  contains  certain  coDditions  as 
to  quality,  time  of  delivery,  quantity  and  price  precedent  to  the 
delivery  and  acceptance  of  the  paddy.  Held,  that  it  was  only  an 
executory  agreement  and  did  not  effect  an  absolute  and  complete 
sale,  or  pass  the  title  to  plaintiff ;  and  that  replevin  could  not  be 
maiutained  under  it. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  plaintiffs  claimed  of  the  defendant  the  right  to  the 
possession  of  twenty  tons  of  paddy  then  on  the  rice  planta- 
tion of  Chulan  &  Company,  situated  at  Waiahole,  Koolaupo- 
ko,  Island  of  Oahu,  nnder  an  agreement  or  contract  signed  by 
the  plaintiffs  and  Chnlan  &  Company  (consisting  at  that  time 
of  0.  Alee,  who  has  since  died  intestate),  dated  September 
23d,  1891,  in  words  and  figures  as  follows  : 

"This  indenture,  made  this  23d  day  of  September,  1891, 
by  and  between  Chulan  &  Co.  of  the  first  part,  and  M.  Phil- 
lips &  Co.  of  the  second  part,  witnesseth : 

"  That  the  party  of  the  first  part  for  and  in  consideration 
of  the  sum  of  sixteen  hundred  dollars  advanced  to  them  this 
day,  do  hereby  agree  to  sell  and  deliver  in  good  merchant- 
able condition  to  the  parties  of  the  second  part  at  Aswan's 
ricje  mill  at  Waiahole,  Island  of  Oahu,  all  of  two  crops  of 
paddy  raised  on  their  plantation  at  Waiahole,  the  quantity 
not  to  be  less  than  forty  tons  or  eighty  thousand  pounds 
each  crop. 
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"The  first  crop  to  be  delivered  between  the  15th  of  May 
and  15th  of  June,  1892,  and  the  second  crop  between  Novem- 
ber 15th  and  December  15th,  1892.  It  is  understood  and 
agreed  by  the  parties  of  the  first  and  second  part,  that  the 
price  for  the  paddy  to  be  delivered  as  stated  above  is  to  be 
the  ruling  price  at  the  time  of  delivery  as  established  by  J. 
A.  Hopper. 

"  It  is  further  agreed  that  the  amount  of  sixteen  hundred 
dollars  advanced  this  day,  the  receipt  of  which  is  hereby 
acknowledged,  and  a  further  advance  of  five  hundred  dollars, 
to  be  made  during  the  month  of  March,  1892,  is  to  be 
deducted  from  proceeds  of  the  first  crop  of  paddy. 

"Should  the  proceeds  of  the  first  crop  of  paddy  not  be 
suificient  to  repay  the  amount  advanced  with  interest  at 
twelve  per  cent  per  annum,  the  remaining  balance  shall  be 
considered  as  part  advance  for  the  second  crop,  which  is  not 
to  exceed  sixteen  hundred  dollars,  the  said  sum  with  interest 
thereon  shall  be  deducted  from  second  crop  of  paddy. 

"In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  respective  hands  and  seals  the  day  and  year  first  above 
written. 

(Signed)  "Chulan  &  Co., 

(Signed)  "M.   Phillips  &  Co. 

"  Witness : 

(Signed)  "Theo.  F.  Lansing." 

This  case  came  on  for  hearing  at  the  October  term,  1892, 
before  the  Chief  Justice  and  a  jury,  and  at  the  close  of  the 
evidence  the  Court,  on  motion  of  defendant's  counsel,  in- 
structed the  jury  to  find  a  verdict  for  the  defendant  on  the 
ground  that  the  agreement  in  evidence  disclosed  an  execu- 
tory agreement  in  which  the  title  to  the  paddy  did  not  pass 
to  the  plaintiff,  to  which  instruction  the  plaintiff's  counsel 
took  an  exception.  The  matter  now  comes  here  on  a  duly 
allowed  bill  of  exceptions. 

This  agreement,  on  which  this  action  is  based,  is  on  the 
face  of  it  executory;  from  the  language  of  the  document 
itself  no  other  construction  can  be  put  on  it ;  for  instance, 
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the  words  "do  hereby  agree  to  sell  and  deliver,"  mean  that 
something  is  to  be  done,  not  something  that  is  done.  Then 
it  is  required  that  the  paddy  shall  be  in  "good  merchantable 
condition,"  that  is,  it  shall  be  put  in  that  condition  before  it 
is  delivered ;  again,  the  quantity  shall  not  be  less  than  forty 
tons  each  crop.  Then  again,  the  first  crop  shall  be  delivered 
between  the  15th  of  May  and  15th  of  June,  1892,  and  the 
second  crop  between  November  15th  and  December  15th, 
1892,  nearly  fifteen  months  after  the  agreement  was  made. 
Then  the  price  to  be  paid  for  the  paddy  to  be  delivered  was 
to  be  the  ruling  price  established  by  J.  A.  Hopper  at  the 
time  of  the  delivery.  Then  there  is  an  agreement  for  a 
further  advance  of  $500  to  be  made  during  the  month  of 
March,  1892,  which,  together  with  the  $1600  first  advanced, 
is  to  be  deducted  from  proceeds  of  the  first  crop  of  paddy ; 
and  if  the  proceeds  of  the  first  crop  are  not  suflScient  to 
repay  the  amount  advanced  with  the  interest,  then  the 
balance  shall  be  deducted  from  the  proceeds  of  the  second 
crop.  These  are  all  conditions  and  contingencies — things  to 
be  done  before  delivery  of  the  paddy.  Under  this  agree- 
ment, if  the  paddy  was  delivered  damaged,  and  not  in  good 
merchantable  condition,  would  the  ])laintiffs  be  required  to 
receive  it?  We  are  of  the  opinion  they  would  not;  or, 
should  the  crop  be  destroyed  by  fire  or  other  casualty, 
certainly  the  loss  would  not  fall  on  the  plaintiffs ;  or  should 
Chulan  &  Co.  be  unable  for  any  reason  to  deliver  any  of  the 
paddy,  they  would  certainly  have  to  refund  all  the  money 
advanced  with  interest.  Under  these  circumstances,  how 
can  it  be  claimed  that  the  title  passed  at  the  time  of  the 
agreement,  or  that  there  was  a  complete  and  absolute  sale  of 
these  two  crops  of  paddy? 

Two  rules  are  stated  by  Lord  Blackburn,  as  follows : 
First :  "  Where  by  the  agreement  the  vendor  is  to  do  any- 
thing to  the  goods  for  the  purpose  of  putting  them  into  that 
state  in  which  the  purchaser  is  to  be  bound  to  accept  them, 
or  as  it  is  sometimes  worded,  into  a  deliverable  state,  the 
performance  of  those  things  shall,  in  the  absence  of  cirum- 
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stances  indicating  a  contrary  intention,  be  taken  to  be  a  con- 
dition precedent  to  the  vesting  of  the  property." 

Second:  "Where  anything  remains  to  be  done  to  the  goods 
for  the  purpose  of  ascertaining  the  price,  as  by  weighing, 
measuring  or  testing  the  goods  where  the  price  is  to  depend 
on  the  quantity  or  quality  of  the  goods,  the  performance  of 
these  things  also  shall  be  a  condition  precedent  to  the  trans- 
fer of  the  property,  although  the  individual  goods  be  ascer- 
tained, and  they  are  in  the  state  in  which  they  ought  to  be 
accepted."  Benjamin  on  Sales,  Sections  318  and  319,  and 
cases  there  cited. 

Chancellor  Kent  said:  "If  the  goods  be  sold  by  number, 
weight  or  measure,  the  sale  is  incomplete,  and  the  risk  con- 
tinues with  the  seller  until  the  specific  property  is  separated 
and  identified."     2  Kent,  496. 

In  Riddle  vs.  Vmmtim,  20  Pick.,  280,  one  point  of  inquiry 
was  whether  there  had  been  a  complete  sale  of  certain  tim- 
ber and  plank  lying  in  a  mill-pond,  the  purchaser  of  which 
had  signed  a  writing  in  which  he  acknowledged  that  he  had 
"received  of  the, vendor  four  shots  of  white  oak  plank,  etc., 
for  which  I  promise  to  pay  him  twenty-six  dollars  per 
thousand  board  measure.  The  above  timber  delivered  in 
the  mill-pond."  The  vendor  acknowleding  in  writing  that  he 
had  received  from  the  purchaser  two  hundred  dollars  in  part 
payment  for  the  timber  in  question,  the  timber  was  to  be 
measured  by  the  superintendent  and  the  measure  was  to  be 
abided  by.  Before  the  timber  was  measured,  it  was  attached 
by  one  of  the  creditors  of  the  purchaser.  In  referring  to  the 
fact  that  at  the  time  of  the  attachment  the  timber  had  not 
been  surveyed  and  the  measure  ascertained,  Dewey,  J.,  says  : 
"The  general  doctrine  on  this  subject  is  undoubtedly  that 
when  some  act  remains  to  be  done  in  relation  to  the  articles 
which  are  the  subject  of  the  sale  as  that  of  weighing  or 
measuring  *  *  the  performance  of  such  act  is  a  prerequi- 
site to  the  consummation  of  the  contract ;  and  until  it  is  per- 
formed the  property  does  not  pass  to  the  vendee." 

The  rule  as  set  down  in  the  majority  of  the  cases  seems  to 
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be  that  where  the  seller  agrees  to  do  anything  for  the 
purpose  of  putting  the  property  into  a  state  in  which  the 
buyer  is  bound  to  accept  it,  or  into  a  condition  to  be 
delivered,  the  title  will  remain  in  him  until  he  has  performed 
the  agreement  in  this  respect.  In  the  case  of  Qihba  V8, 
Be7}jamin,  4:5  \t  124,  the  defendant  agreed  to  purchase  all 
the  wood  piled  on  plaintiffs  farm  on  the  margin  of  Lake 
Champlain  at  $3.50  per  cord,  the  wood  to  be  measured  to 
ascertain  the  quantity.  The  parties  met  for  that  purpose 
and  ihey  disagreed,  and  the  matter  remained  unsettled.  The 
wood  was  carried  away  by  a  flood  in  the  lake  and  lost.  An 
action  was  brought  to  recover  the  price  of  the  wood. 
Bedfield,  J.,  said:  "The  principle  is  well  settled  and 
uniform  in  all  cases,  that  where  anything  remains  to  be  done 
by  either  or  both  parties,  precedent  to  the  delivery,  the  title 
does  not  pass.  And  so  inflexible  is  the  rule,  that  when  the 
property  has  been  delivered,  if  anything  remains  to  be  done 
by  the  terms  of  the  contract  before  the  sale  is  completed, 
the  property  still  remains  in  the  vendor.  The  contract  must 
be  executed  to  effect  a  complete  sale,  and  nothing  further  to 
be  done  to  ascertain  the  quantity,  quality  or  value  of  the 
property." 

The  same  rule  of  law  was  applied  in  Hale  v«.  Huntley,  21 
Vt,  147 ;  Fuller  m  Bear,  34  N.  H.,  290 ;  Prescoti  vs.  Lock,  51 
N.  H.,  94,  and  a  number  of  other  cases  from  New  Hampshire, 
Arkansas,  Indiana,  Iowa  and  Michigan. 

It  seems  to  us  that  it  is  unnecessary  to  make  any  further 
citation  of  authorities  in  support  of  this  rule,  they  are  so 
numerous  and  uniform.  This  being  an  action  in  replevin,  in 
order  to  maintain  this  action,  the  plaintiffs  must  show  a 
right  to  the  exclusive  and  immediate  possession  in  them- 
selves, as  against  the  defendant;  and  the  burden  of  proof 
lies  on  them  to  do  this.  This  case  must  stand  or  fall  on  the 
written  agreement  filed  in  evidence;  and  we  are  of  the 
opinion  that  no  title  passed  under  it,  that  it  is  only  an 
executory  and  conditional  agreement  and  does  not  effect  an 
absolute  and  complete  sale.     We  do  not  hold  that  under  this 
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instrument  the  plaintiflFs  would  be  without  remedy  in  an 
action  for  damages  for  breach  of  contract. 

For  the  above  reasons  we  are  of  the  opinion  that  the 
Court  below  did  not  err  in  giving  the  instructions  asked  for, 
and  therefore  the  exceptions  are  overruled. 

F.  M.  Hatch,  for  plaintiffs. 

JV.  R,  Castle,  for  defendant. 


M.  J.  SILVA  AND  M.  GOMEZ,  doing  business  under  the 
name  of  the  Hawaiian  Electro-plating  Works,  t'.s.  AN- 
TON HOMEN. 

* 

Trover.     Appeal  from  Bickerton,  J. 

Hearing,  March  20,  1893.  Decision,  May  G,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

A  landlord  cannot  lawfully  break  open  an  outer  door  of  a  building  to 
levy  a  distress  for  rent. 

Trover  lies  for  the  value  of  goods  wrongfully  distrained. 

The  measure  of  damages  is  the  value  of  the  goods  at  the  time  of  eon- 
version,  with  interest  to  the  time  of  trial,  without  deducting  the 
amount  of  rent  due. 

Opinion  of  the  Court,  by  Frear,  J. 

This  is  an  action  of  trovfer,  damages*  laid  at  S300,  for 
wrongful  conversion  of  goods  consisting  of  electro-plating 
machinery,  tools  and  supplies,  and  chattels  of  plaintiffs, 
which  were  in  a  shop  occupied  by  plaintiffs  rented  of  de- 
fendant. The  case  was  heard  in  the  Police  Court  of  Hono- 
lulu, which  gave  judgment  for  defendant,  and  on  appeal  again 
by  a  Justice  of  this  Court  at  Chambers,  who,  in  affirming  the 
judgment  below,  held  that  the  goods  in  question  were  legally 
distrained.     The  essential  facts  found   were    that    plaintiffs 
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were  in  arrears  of  rent  for  about  three  months,  amounting  to 
$23.  They  had  closed  up  and  locked  the  shop  containing  the 
goods  thereafter  seized.  Defendant  not  being  able  to  get  his 
rent,  and  hearing  the  plaintiflFs  were  about  to  remove  their 
goods,  nailed  up  the  shop,  and  the  next  day  entered  it  and 
took  the  goods  in  question  away  to  an  auction  room.  Plain- 
tiffs saw  the  removal  but  made  no  protest.  .  The  plaintiffs 
now  appeal  to  this  Court  on  the  following  points  of  law  : 
First — That  the  action  of  the  defendant  in  breaking  open  the 
building  held  by  the  plaintiffs  as  tenants  of  defendant,  and 
by  forcing  an  entry  in  order  to  distrain  the  goods  and  chat- 
tels of  plaintiffs,  rendered  the  distraint  illegal,  and  made  de- 
fendant liable  in  trover  for  the  value  of  said  goods  and 
chattels.  Second — That  the  distress  was  illegal  because  the 
amount  of  goods  taken  was  excessive,  the  rent  being  twenty- 
three  dollars.  The  statute,  where  rent  is  in  arrears,  allows 
the  landlord  to  enter  the  premises  in  respect  to  which  such 
rent  shall  be  in  arrears,  without  any  legal  process,  and  tnere 
to  distrain  and  remove  to  a  place  of  safe  custody,  any  goods 
and  chattels  of  such  defaulting  tenant  found  on  the  premises, 
etc. 

The  common  law  also  allowed  the  landlord,  when  rent  was 
in  arrears,  to  enter  the  tenant's  premises  and  there  distrain 
bis  goods  and  chattels.  But  if  the  landlord  abused  his 
anthority,  as  by  breaking  open  an  outer  door,  he  became  a 
trespasser  ab  initio,  and  the  distress  was  rendered  wholly 
illegal. 

In  The  Six  Carpenters  Case,  8  Coke,  146  (Sm.  Ld.  Cas. 
216),  it  Was  resolved  that  "  when  entry,  authority  or  license 
18  given  to  anyone  by  the  law,  and  he  doth  abuse  it,  he  shall 
"0  a  trespasser  ab  initio"  Otherwise  of  an  authority  given  by 
the  party.  In  Semayne's  Case,  5  Coke,  91  (Sm.  Ld.  Cas.  183), 
it  was  resolved  that  in  the  case  of  a  dwelling  house,  which  is 
a  man's  castle,  although  it  is  not  an  abuse  of  authority  for 
an  officer  to  break  the  house  if  necessary  to  effect  an  entry 
m  the  execution  of  criminal  process,  for  this  concerns  the 
commonwealth,  yet  it  is  otherwise  in  the  execution  of  civil 
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process  upon  the  body  or  goods,  for  this  is  for  the  particular 
interest  of  the  party ;  but  if  the  door  is  open,  the  officer  may 
enter  and  execute  such  process,  and  so  may  a  landlord  enter 
and  distrain  for  rent.  In  Brovm  vs.  Glevn,  16  Q.  B.  264,  it 
was  held  that,  in  the  case  of  a  house  other  than  a  dwelling 
house,  as  in  the  case  at  bar,  although  it  is  not  an  abuse  of 
authority  for  an  officer  in  the  execution  of  civil  process  to 
break  the  house  if  necessary  to  eflfect  an  entry,  yet  it  is  other- 
wise in  the  case  of  a  landlord  distraining  for  rent;  "for  a 
distinction  may  reasonably  be  made  between  the  powers  of 
an  officer  acting  in  execution  of  legal  process  and  the  powers 
of  a  private  individual  who  takes  the  law  into  his  own  hands 
and  for  his  purposes.*'  In  that  case  a  distress  for  rent  was 
held  illegal,  because,  as  in  the  case  at  bar,  the  landlord 
broke  open  a  door  which  was  locked.  In  Attack  vs.  Bram- 
well,  3  B.  &  S.  520,  a  distress  for  rent  was  held  void,  because 
the  landlord  had  entered  by  breaking  in  a  window.  In 
Hancock  vs.  Austin,  14  C.  B.  N.  S.  634,  a  distress  was  held 
illegal  where  the  entry  was  made  through  a  window  which 
was  fastened  with  an  ordinary  hasp,  though  without  break- 
ing anything. 

Our  statute  allows  the  landlord  no  greater  privilege  than 
was  allowed  by  the  common  law  in  respect  to  the  mode  of 
entry.  If  the  landlord  abuses  hift  privilege,  the  distress  is 
rendered  wholly  void.  It  is  an  abuse  of  his  privilege  to 
break  open  an  outer  door  that  is  locked.  The  law  confers 
upon  the  landlord  the  unusual  privilege  of  being  both  judge 
and  executioner  in  his  own  case,  and  he  must  be  held  to 
strict  accountability  in  the  exercise  of  this  privilege.  There 
is  even  more  reason  for  so  holding  now  than  there  was  when 
the  common  law  grew  up,  for  the  policy  of  the  law  now  is 
against  conferring  such  exceptional  privileges  upon  land- 
lords. Indeed,  in  the  United  States  the  remedy  by  distress 
has  become  unpopular,  and  has  by  statute  been  abolished  in 
many  of  the  States,  and  restricted  and  regulated  in  others. 
5  Am.  &  Eng.  Encyc.  of  Law,  711. 

Trover  is  a  proper  remedy  for  a  wrongful  distress.      So  it 
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was  at  common  law,  though  now  by  statate  in  England  the 
remedy  is  confined  to  trespass  or  case,  where  the  original 
taking  is  lawful,  but  the  party  afterwards  does  some  unlaw- 
ful act.     Note  to  3%e  Six  Carpenters*  Case^  supra;  Hancock 

« 

vs.  Austin,  supra;  Shipxoich  vs.  BUmchard,  6  T.  R.,  298; 
tJonnah  vs.  Hate,  23  Wend.,  462. 

The  measure  of  damages  is  the  market  value  o^  the  goods 
at  the  time  of  conversion,  with  interest  to  the  time  of  trial, 
without  deducting  the  amount  of  rent  due.  Wood's  Mayne  on 
Damages,  Sec.  498;  Attack  vs.  Bramwell,  supra;  Hancock  vs. 
Austin,  supra.  At  the  trial  no  evidence  was  taken  upon  the 
question  of  the  value  of  the  goods  at  the  time  of  conversion, 
although  there  was  testimony  as  to  their  original  cosi  And 
no  dams^es  were  assessed,  the  Court  having  taken  the  view 
that  the  distress  was  legal. 

It  is  unnecessary  to  consider  the  further  question  whether 
the  distress  was  unlawful,  because  the  amount  of  goods  taken 
was  excessive. 

The  decision  appealed  from  is  reversed,  and  the  case  is 
remitted  to  a  Judge  of  the  Circuit  Court  of  the  First  Circuit 
to  assess  the  damages,  the  Justice  who  formerly  heard  ^the 
case  having  no  jurisdiction  to  hear  it  now,  by  the  provisions 
of  the  Act  to  Reorganize  the  Judiciary  Department. 

J.  A.  Magoon,  for  plaintiff. 

C  W.  Ashford,  for  defendant. 
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J.  J.  EGAN  AND  H.  GUNN,  comprising  the  firm  of  Egan 
&  Gunn  ve.  E.  M.  BREWER,  ELIZA  BREWER,  N, 
R  RICEl,  and  the  minor  heirs  ol  Chas.  Brewer. 

ExCEFnONS. 

Hearing,  Haboh  20,  1893.  Decisioh,  April  20,  1893. 

JUDD,   C.J.,   BiCKEBTON  AND  FrEAB,  J  J. 

■ 

The  declaration  was  for  Trespass  in  Case,  by  a  tenant  against  a  land- 
lord, for  gratuitous  repairs  of  a  tenement  unskillfully  and  negli- 
gently done.  The  proofs  and  findings  of  fact  supported  an  action 
upon  a  covenant  that  the  building  was  fit  and  suitable  for  the  in- 
tended use  of  it  by  the  plaintiffs.  Held,  there  was  a  variance  be- 
tween the  declaration  and  proofs  and  the  judgment  is  reversed. 

Opinion  op  the  Court,  by  Judd,  C.J. 

The  declaration  in  this  case  is  in  *'  Trespass  in  Case,*'  and 
corresponds  Yery  nearly  with  the  form  given  in  2  Chitty's 
Pleadings,  p.  637,  for  a  declaration  in  tort,  *'  By  a  tenant,  not 
bound  to  repair,  against  a  landlord  who  had  commenced  re- 
pairing, for  not  doing  repairs  in  a  proper  manner."  After 
stating  that  plaintiffs  claim  of  defendants  $1000  for  damages 
resulting  to  them  for  injury  done  by  defendants  to  the  prop- 
erty,  i.  f*,  the  goods,  wares  and  merchandise,  chattels  and 
effects  of  plaintiffs  in  April,  1892,  in  the  store  of  plaintiffs  on 
Fort  street,  Honolulu,  the  declaration  proceeds,  "for  that 
plaintiffs  were  in  Aprils  1892,  tenants  to  the  defendants  of  a 
certain  messuage  situate  on  the  Waikiki  side  of  Fort  street, 
in  Honolulu,  for  a  term  of  years,  and  the  said  messuage  was 
dilapidated  and  out  of  repair,  and  in  part  not  fit  for  occupa-** 
tion,  and  the  defendants,  on  or  about  April,  1892,  entered 
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upon  and  in  part  performed  certain  repairs  necessary  and 
proper  to  be  done,  and  which  the  plaintiffs  were  not  bound 
or  under  any  just  or  legal  obligation  to  do  or  perform ;  yet 
the  defendants  did  not  use  due  care,  skill  or  diligence  in  per- 
forming or  completing  the  said  repairs,  but  wrongfully 
neglected  and  refused  so  to  do,  whereby  at  said  times  the  said 
messuage  was  greatly  and  unnecessarily  injured  and  dam- 
aged and  its  use  and  occupation  impaired,  and  the  goods, 
wares  and  merchandise,  chattels  and  effects  of  plaintiffs 
greatly  and  unnecessarily  injured,  damaged  and  lost,  to  the 
damage  of  the  plaintiffs  in  the  sum  of  $1000,"  etc. 

The  second  count  is  similar,  and  avers  particularly  that 
defendants  did  not  use  due  care,  skill  or  diligence  in  per- 
forming and  completing  the  repairs  (a  leak  in  the  roof),  and 
the  roof  leaked  and  rain  and  water  came  into  the  said  mes- 
suage and  upon  the  goods,  etc. 

The  case  was  heard  by  Bickerton,  J.,  who,  the  jury  being 
waived,  rendered  judgment  for  plaintiffs  for  $430.10,  to  which, 
as  well  as  to  certain  rulings  made  during  the  trial,  exceptions 
ftre  taken  to  this  Court  by  defendants. 

After  the  evidence  of  plaintiff  Gunn  was  in,  and  the  lease 
under  which  the  plaintiffs  hold  the  tenement  in  question 
had  been  introduced  and  filed,  a  written  agreement  was 
tendered  by  plaintiffs  between  them  and  defendants  for  the 
building  and  leasing  of  the  said  tenement.  This  was  ad- 
mitted against  defendants'  objection. 

The  declaration  in  this  case  being  for  defendants'  negli- 
gence in  repairing  the  leak  in  the  roof,  we  fail  to  see  how 
the  antecedent  contract  to  erect  the  building  was  relevant. 
The  lease  already  in  evidence  was  the  last  contract  between  the 
parties,  and  it  created  the  relation  between  them  of  landlord 
and  tenant,  and  that  was  all  that  could  be  shown  between 
them  in  accordance  with  the  declaration.  If  the  action  had 
been  based  upon  a  covenant  of  defendants  either  expressed  or 
implied,  that  the  building  in  question  was  fit  and  suitable,  and 
was  to  be  kept  fit  for  the  intended  use  of  it  by  plaintiffs,  the 
agreement  to  build  and  lease  would  have  been  competent 
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evidence.  The  form  of  the  action  chosen  is  not  based  npon 
any  obligation  of  defendants  to  repair,  and  none  is  averred 
in  the  declaration.  The  Court  below  inadvertently  miscon- 
ceived the  action.  In  its  opinion  it  says ;  "This  is  an  action 
to  recover  damages  resulting  to  plaintiffs  from  a  defective 
skylight  in  the  store  leased  by  them  from  defendants/*  and, 
after  reciting  the  agreement  to  build  and  lease  and  the  lease 
thereafter  made,  and  that  the  plaintiffs  went  into  possession, 
says :  "  Soon  after,  it  rained  and  the  skylight  leaked,  dam- 
aging some  goods.  Defendants'  agent  was  notified,  and 
some  work  was  done  on  the  skylight,  but  when  the  next  rain 
came  it  leaked  worse  than  ever,  and  a  large  quantity  of 
goods  were  damaged.  More  work  was  done  at  various  times 
on  the  said  skylight,  and  eventually  it  was  removed  and  a 
new  one  put  in,  on  a  new  plan,  raised  above  the  roof.  From 
that  time  on  there  has  been  no  leak."  *  ♦  *  "  It  seems 
to  me  that  this  case  cannot  be  treated  in  the  same  way  as  if 
this  had  been  an  old  building  that  might  require  repairing. 
This  was  a  new  building,  and  the  plaintiffs  were  the  first 
occupants  and  had  a  right  to  presume  that  roof  and  skylight 
were  tight  and  water-proof.  It  would  appear  from  the  evi- 
dence that  the  construction  of  this  skylight  was  faulty  and 
could  never  have  been  made  water  tight,  and  therefore  the 
building  could  not  be  considered  complete  and  finished." 
The  evidence  fully  sustains  this  finding  of  fact,  and  if  the 
declaration  had  been  for  damages  for  breach  of  the  agree- 
ment to  build,  or  upon  a  covenant  express  or  implied  that 
the  building  should  be  finished,  fit  and  suitable  for  plaintiffs^ 
intended  use,  this  evidence  would  apparently  have  justified  a 
judgment  against  defendants. 

The  counsel  for  plaintiffs  introduced  evidence  to  sustain  a 
case  of  implied  covenant  on  the  part  of  a  lessor  that  the 
building  should  be  finished  and  fit  for  use  as  a  store,  citing 
in  his  brief  La  Farge  vs,  Mansfield,  31  Barb.,  345-8.  He  also 
takes  the  position  that  the  defendants  having  undertaken  to 
repair  are  liable  for  the  injury  complained  of.  An  architect, 
Bipley,  was  called  by  plaintiffs.     He  says,  "I  was  convinced 
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upon  examining  the  roof  and  skylight  that  it  could  not  be 
made  water  tight  in  the  way  that  they  had  attempted  to  do 
it.  It  was  not  water  tight  because  it  (the  skylight)  was  laid 
flat  down  on  the  roof,  and  the  water  on  the  roof  turned  down 
on  to  it  to  flow  across  it,  and  the  skylight  being  so  flat  the 
water  did  not  flow  off  properly.  The  skylight  had  to  be 
taken  off  and  reset  at  a  convenient  pitch  and  tin  around  it. 
The  attempts  to  patch  it  did  not  make  it  leak  worse.  I 
doubt  if  a  skylight  put  in  in  the  way  I  first  found  that  one, 
eotdd  be  made  water  tight"  The  new  skylight  was  put  in 
by  defendants.  The  plain  conclusion  from  this  evidence  is 
that  the  leak  and  damage  was  owing  to  the  original  faulty 
construction  of  the  skylight. 

Plaintiffs'  counsel  also  cite  Gill  vs.  MiddUUm,  105  Mass. 
477,  "The  landlord  although  not  bound  to  make  repairs 
voluntarily  proceeded  to  do  so  and  was  held  liable  for  injury 
received  in  consequence  of  such  repairs  not  being  done  in  a 
proper  manner."  This  statement  of  the  case  is  taken  from 
plaintiffs'  brief.  But  a  fuller  statement  of  the  case  is 
necessary.  It  was  an  action  for  damages  for  personal  injnries 
to  a  person  through  falling  into  the  vault  of  a  privy.  Plaintiff 
was  a*  tenant  of  defendant.  The  privy  was  out  of  repair  and 
defendant  promised  to  put  it  in  repair  and  made  some  repairs 
on  it  and  told  plaintiff  he  had  made  it  safe  and  she  need  not 
fear  to  use  it.  The  floor  gave  way  and  damage  resulted. 
The  evidence  was  that  the  repairs  were  unskillfully  made  and 
with  unsuitable  materials.  There  was  no  obligation  on  the 
part  of  defendant  to  make  repairs.  The  Court  say,  "  A  land- 
lord is  under  no  obligation  to  make  repairs,  unless  such  a 
stipulation  makes  a  part  of  the  original  contract ;  and  any 
promise  to  do  so,  founded  merely  on  the  relation  of  the 
parties,  and  not  one  of  the  conditions  of  the  lease,  would  be 
without  consideration,  and  for  that  reason  would  create  no 
liability.  But  although  a  gratuitous  executory  contract  of 
that  kind  would  not  be  binding  upon  him,  he  would  place 
himself  in  a  very  different  position  if  he  should  see  fit  to 
treat  it  as  binding,  and  actually  enter  upon  its  fulfillment. 
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*  *  It  is  well  settled,  that,  for  an  injury  occasioned  by 
want  of  due  care  and  skill  in  doing  what  one  has  promised 
to  do,  an  action  may  be  maintained  against  him  in  favor  of 
the  party  relying  on  such  promise  and  injured  by  the  breach 
of  it." 

Now  if,  as  was  evident,  it  was  the  original  faulty  method 
of  construction  of  the  skylight  that  allowed  the  water  to  go 
through  and  damage  plaintiffs'  goods,  and  not  the  attempt  of 
the  defendants  to  patch  it  up  by  cement  and  by  replacing 
some  of  the  flushings,  which,  as  Mr.  Eipley  says,  did  not 
make  it  leak  any  worse,  how  can  the  declaration  for  gratu- 
itous repairs  by  a  landlord  warrant  a  judgment  for  plain- 
tiffs? 

When  plaintiffs  ascertained  that  their  evidence  dis- 
closed a  different  liability  of  defendants,  they  might  have 
moved  for  an  amendment  of  their  declaration.  Not  having 
done  so,  and  the  case  coming  to  us  on  the  facts  as  found  by 
the  trial  Court,  we  are  compelled  to  say  that  the  undisputed 
evidence  does  not  sustain  the  declaration,  and  so  we  reverse 
the  judgment  and  order  a  new  trial.  Other  points  made  by 
defendants  as  to  their  not  being  liable  either  for  defects  in 
the  original  plan  or  construction,  or  for  not  having  stopped 
the  leak,  we  do  not  consider  necessary  to  discuss. 

(7.  OreightoUy  for  plaintiffs. 

A.  S.  Hartwell^  for  defendants. 

CONCURRING   OPINION   OF  BICKERTON,   J. 

I  am  still  of  the  opinion  that  the  facts  developed  by  the 
evidence  adduced  in  this  case,  undoubtedly  entitle  the  plain* 
tiffs  to  recover  and  receive  damages  from  the  defendants  for 
the  damage  done  to  their  goods  in  consequence  of  the  leak  in 
the  said  defective  skylight.  But  after  hearing  the  arguments 
of  counsel  in  this  Court,  and  giving  the  matter  careful  and 
mature  consideration,  I  feel  satisfied  that  upon  the  facts, 
which  I  may  say  are  undisputed,  the  form  of  action  herein 
was  wrong,  and  that  the  plaintiffs  cannot  prevail  on  such  a 
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declaration.     I  therefore  concur  in  the  conclusions  arrived  at 
by  the  Court  in  the  foregoing  opinion. 


T.  R  LUCAS  et  a?..  Executors  of  the  Will  of  Gea  Lucas, 
deceased,  vs.  F.  H.  REDWAED,  defendant,  A.  J.  LO- 
PEZ, Garnishee. 

Appeal  from  Judd,  C.J. 

Hearing,  March  20,  1893.  Decision,  April  19,  1893. 

Judd,  C.J.,  Bickerton  J.,  and  Cooper,  Circuit  Judge. 

(Mr.  Justice  Frear  being  disqualified  from  sitting  in  this 
case,  having  been  of  counsel,  by  request  Circuit  Judge 
Cooper  heard  the  case  in  his  stead.) 

UnSer  the  Act  of  1888,  Chapter  XXI,  "  To  provide  for  liens  of  mechan- 
ics and  material  men,^'  the  lien  does  not  exist  until  notice  thereof 
is  filed. 

An  order  was  made  hy  a  Justice  that  judgment  mi^ht  be  had  against 
a  garnishee ;  jud.gment  was  not  entered  thereon  as  required  by  the 
rules.  Held,  it  was  not  a  *> recorded  judgment"  under  Section  4  of 
the  Act  above  named. 

Opinion  of  the  Court,  by  Cooper,  Judge. 

On  the  15th  day  of  January,  1892,  Geo.  Lucas,  plaintiffs' 
testator,  recovered  judgment  against  F.  H.  Bedward  in  the 
Police  Court  of  Honolulu  for  the  sum  of  $317.16,  being 
$298.75  damage  and  $18.41  costs,  from  which  judgment 
defendant  appealed  to  the  Supreme  Court.  This  appeal  was 
withdrawn  on  the  20th  day  of  July»  1892. 

Upon  affidavit  of  plaintiffs'  counsel  an  order  was  issued 
on  the  6th  day  of  December,  1892,  attaching  all  debts  due 
ox  accruing  from  A.  J.  Lopez  to  F.  H.  Bedward.  After  hear- 
ing the  case  on  an  order  to  show  cause,  the  Chief  Justice  on 
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the  24th  day  of  December,  1892,  rendered  his  decision  in 
which  he  found  that  ♦*  at  the  date  of  the  service  of  the  order  on 
Lopez,  December  7th,  he  owed  Bedward  the  sum  of  $1491^ 
and  is  liable  as  garnishee  to  the  Lucas  estate  for  the  amount 
of  the  judgment  against  Bedward,  and  it  is  so  ordered.'^ 

The  amount  due  from  Lopez  to  Bedward  was  on  account 
of  a  building  contract. 

On  the  3d  daj  of  January,  1893,  Lopez  filed  a  motion  to 
re-open  the  cause,  and  alleged  that  on  the  30th  day  of 
December,  1892,  S.  C.  Allen,  a  material  man,  had  filed  a  lien 
on  the  building  for  the  sum  of  $1885.20,  and  that  he  is  in- 
formed and  believes  that  if  he  complies  with  the  order 
of  the  Court  and  pays  the  amount  of  the  Lucas  judg- 
ment, he  will  also  be  obliged  to  pay  the  amount  of 
the  Allen  claim  without  deducting  the  sum  paid  to  the  plain- 
tiff. The  motion  was  heard  before  Chief  Justice  Judd,  and 
on  the  8th  day  of  February,  1893,  the  decision,  refusing  to 
re-open,  was  filed  in  which  it  was  stated  that  *^  the  order  to 
the  garnishee  was  a  judgment  against  him ;  it  was  rendered 
six  days  before  the  filing  of  the  material  man'^s  lien,  and  ia 
prior  in  time  and  in  right. *'  It  is  from  this  decision  that  the 
appeal  of  Lopez  is  taken. 

The  garnishee  in  his  motion  to  re-open  admits  that  he  is. 
owing  to  Bedward  the  sum  of  $1491,  and  was  so  on  the  7th 
day  of  December  when  the  order  of  attachment  was  served 
upon  him»  but  contends  that  the  material  man^s  lien  has. 
priority  over  the  judgment  against  the  garnishee,  although 
filed  on  a  day  subsequent. 

The  statute  which  gives  the  material  man  his  lien  is  so 
radically  different  from  other  laws  on  the  same  subject,  that 
we  can  derive  but  little  assistance  from  the  decisions 
founded  upon  them. 

The  salient  points  of  our  statute.  Session  Laws  of  1888^ 
Chapter  XXI.,  bearing  upon  the  question  before  the  Court 
are  as  follows:  Section  1 — "Any  person  or  association  of 
persons  furnishing  labor  or  material  to  be  used  in  the  con- 
struction or  repair  of  any  building     *     *    ^    shall  have  a 
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lien  for  the  price  agreed  to  be  paid  for  such  labor  or  ma- 
terial upon  such  building."  Section  2 — "  The  lien  provided 
in  the  first  section  hereof  shall  not  attach  unless  a  notice 
thereof  shall  be  filed  in  writing  in  the  office  of  the  Clerk  of 
the  Circuit  or  Supreme  Court"  *  *  *  Section  4 — "The 
lien  herein  provided  shall  have  force  only  from  date  of  filing. 
It  shall  have  priority  in  the  order  of  filing  over  other  liens  of 
any  nature,  and  shall  be  subject  to  any  prior  recorded  lien  or 
judgment."     *     *     * 

It  is  contended  on  the  part  of  the  garnishee  that  the  lien 
exists  from  the  date  the  materials  were  furnished,  and  that 
upon  filing  the  notice  required  in  Section  2,  that  act  for  the 
purpose  of  determining  priorities  relates  back  to  the  first 
transaction.     This,  in  our  opinion,  cannot  be  maintained. 

A  statute  creating  a  mechanic's  lien  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed,  and  all  the  pro- 
visions of  the  statute  must  be  strictly  complied  with. 

Bottomly  V8.  Grace  Churchy  2  Cal.,  90. 

Walker  vs.  Hauss,  Hijo  et  ai,  1  Cal.,  184. 

It  seems  to  us  that  the  statute  mast  be  construed  as  giv- 
ing the  right  of  lien  upon  the  performance  of  certain  con- 
ditions, and  that  it  is  essential  that  they  be  complied  with 
before  the  lien  given  shall  have  any  effect. 

A  man  may  have  a  right  of  attachment  against  his  debtor, 
but  the  right  does  not  attach  unless  the  writ  be  duly  issued 
and  served  in  accordance  with  law.  If  it  was  as  contended, 
the  man  who  furnished  the  foundation  of  the  building  would 
always  have  the  prior  right  even  if  he  was  the  last  to  file  his 
notice  because  he  was  the  first  to  furnish  material. 

It  seems  clear  to  us  that  under  our  statute  the  lien  does 
not  attach,  i.  e.,  does  not  exist  unless  the  notice  is  filed.  The 
lien  shall  have  force  only  from  the  date  of  filing ;  it  is  called 
into  existence  by  the  filing  of  the  notice ;  before  this  it  had 
no  force  or  effect  and  was  not  binding  upon  any  one. 

As  to  priority  our  statute  seems  to  be  peculiar  in  itself. 
Many  of  the  laws  in  other  countries  relating  to  liens  provide 
that  certain  classes  shall  have  priority  over  others,  as  that 
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of  the  laborer  over  the  material  man,  and  the  material  man 
over  the  Bub-contractor ;  but  our  statute  makes  the  time  of 
filing  the  test  of  priority.  "  It  shall  have  priority  in  the 
order  of  filing  over  other  liens  of  any  nature,"  that  is,  every 
lien  filed  in  compliance  with  this  Act  shall  liave  priority 
over  every  other  like  lien  filed  subsequently,  and  all  liens  so 
filed  shall  have  priority  over  all  other  liens  of  any  nature, 
subject  to  any  recorded  lien  or  judgment. 

This  we  take  to  mean  that  the  lien  in  the  order  of  its 
filing  is  to  be  preferred  above  other  classes  of  liens  unless 
the  same  shall  have  been  previously  recorded,  and  in  this 
case  the  plaintiff  claims  under  a  judgment  againat  the  gar- 
nishee who  is  the  same  person  who  is  sought  to  be  made 
liable  to  pay  the  lien. 

Was  the  judgment  recorded  at  the  time  of  or  previous  to 
the  filing  of  the  lien  by  Allen? 

In  the  absence  of  any  statute  law  requiring  any  ministe- 
rial act  to  be  done  on  the  part  of  the  clerk,  our  practice  must 
be  regulated  by  the  rules  of  Court.  It  is  contended  by 
the  plaintiff  that  upon  the  filing  of  a  decision  with  the  clerk 
the  judgment  must  be  deemed  recorded. 

The  rule  of  this  Court  promulgated  at  the  January  term, 
1889,  provides  "  that  from  and  after  the  first  day  of  the  Jan- 
uary term,  1889,  the  attorneys  of  the  party  in  whose  favor  a 
verdict  or  decision  shall  be  rendered,  shall,  *  *  if  in  va- 
cation .within  fourteen  days  after  the  rendering  of  such 
decision  provided  no  exceptions  have  been  allowed,  file  a 
record  of  the  proceedings  in  the  form  hereunto  annexed  or 
as  near  thereto  as  the  circumstances  of  the  case  will  permit* 
which  shall  be  the  record  of  the  case.  The  clerk  of  the 
Court  shall  state  the  actual  date  of  the  entry  of  judgment  in 
the  margin  of  the  record,  and  shall  affix  the  seal  of  the 
Court  thereto." 

Upon  examination  of  the  files  in  the  Clerk's  Office,  it  ap- 
pears that  no  record  as  required  by  the  rule  has  been  made, 
and  we  are  of  the  opinion  that  the  judgment  relied  upon  bj 
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the  plaintiff  is  not  a  recorded  judgment,  until  the  entry  of 
judgment  has  been  made  in  compliance  with  the  rule. 

The  cause  is  therefore  re-opened  and  sent  back  to  the 
Circuit  Judge  of  the  First  Circuit  for  hearing,  for  the  pur- 
pose of  determining  whether  the  alleged  lien  exists,  and  if  so 
found,  such  further  proceedings  may  be  had  as  are  necessary ; 
if  it  is  found  that  the  lien  does  not  exist,  then  the  order  to 
the  garnishee  to  stand. 

(7.  W.  Ash/cn^d,  for  plaintiff. 

J.  A.  Magoon,  for  the  garnishee. 


A.  J.  LOPEZ  V8.  M.  KAIAIKAWAHA  and  L   KAIAIKA- 
WAHA,  her  husband,  and  AH  SAM. 

Exceptions. 

Hearing,  March  20,  1893.  Decision,  April  17,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  JJ. 

A  new  trial  will  not  be  granted  (1)  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  when  it  does  not  appear  that  there 
is  a  manifest  preponderance  of  evidence  agaiast  the  verdict;  or  (2) 
on  the  ground  of  surprise  as  to  the  defence  of  title  by  adverse  pos- 
session set  up  under  an  answer  of  general  denial,  when  it  does  not 
appear  that  the  plaintiff  had  sufficient  reason  for  believing  that 
such  defense  would  not  be  set  up;  or  (3)  on  the  ground  of  newly  dis- 
covered evidence,  when  the  evidence  might  have  been  discovered 
before  the  trial  by  the  exercise  of  reasonable  diligence,  or  when 
the  evidence  is  merely  cumulative,  or  when  it  is  not  of  such  a  na- 
ture as  to  make  it  probable  that  a  new  trial  would  result  in  a  differ- 
ent verdict. 

Surprise  is  not  a  favored  ground  for  granting  a  new  trial. 

In  case  of  surprise  the  better  practice  is  for  the  party  alleging  surprise 
to  move  for  a  continuance  of  the  trial  or  for  a  non-suit. 

A  sheriff's  deed  of  land  sold  in  pursuance  of  an  execution  issued  upon  a 
judgment  of  a  District  Court,  a  transcript  of  which  judgment  has 
not  been  docketed  in  the  Supreme  Court,  does  not  pass  a  legal  title 
to  the  land. 


J 
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A  sherijff's  deed  of  land  upon  an  execution  sale  conveys  only  the  in- 
terest which  the  judgment  debtor  has  in  the  land  at  the  time  of  the 
sale. 

A  title  afterwards  acquired  by  the  judgment  debtor  does  not  inure  to 
the  benefit  of  the  purchaser  at  the  execution  sale. 

Opinion  op  the  Court,  by  Frear,  J.  • 

This  is  an  action  of  ejectment  to  recover  a  piece  of  land 

situate  at  Waialua,  Oaha,  the  same  being  a  part  of  the  land 

described  in  Royal  Patent  685  issued  to  Kawaihao.  The 
case  was  tried  at  the  January  term,  1892,  of  the  Supreme 

Court,  before  Judd,  C.  J.,  and  a  jury,  and  resulted  in  a 
verdict  for  the  defendant.  The  case  comes  to  this  Court 
upon  exceptions  to  the  refusal  of  the  presiding  Justice  to 
grant  the  plaintifiTs  motion  for  a  new  trial,  based  on  the  fol- 
lowing grounds: 

1.  That  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2.  Surprise  of  plaintiff  in  the  defense  set  up  by  defen- 
dants of  title  by  adverse  possession. 

3.  Newly  discovered  evidence  consisting  of  the  testimony 
of  certain  witnesses  upon  the  issue  of  adverse  possession. 

4.  Error  in  the  charge  of  the  presiding  Justice  to  the 
jury  that  a  certain  sheriff's  deed  on  an  execution  sale  did  not 
pass  a  legal  title  because  the  District  Court  judgment,  on 
which  the  execution  appeared  to  have  been  issued,  had  not 
been  docketed  in  the  Supreme  Court. 

6.  Newly  discovered  evidence  that  said  judgment  was 
rendered  by  a  Circuit  Judge. 

As  to  th«  ground  that  the  verdict  was  contrary  to  the  law 
and  the  evidence,  nothing  more  is  claimed  by  counsel  than 
that  the  evidence  greatly  preponderated  in  favor  of  the 
plaintiff  on  the  issue  of  adverse  possession.  This  of  itself  is 
not  sufficient  to  justify  a  court  in  setting  aside  a  verdict, 
where  the  evidence  is  conflicting  as  it  is  in  this  case.  But 
upon  a  careful  review  of  the  evidence,  we  cannot  say  that  it 
preponderated  greatly  if  at  all  in  favor  of  the  plaintiff. 
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The  second  ground  for  the  motion,  namely,  surprise  as  to 
the  defense  of  adverse  possession,  is  supported  by  an  affida* 
vit,  in  which  the  plaintiff  deposes  that  he  had  made  diligent 
inquiry  as  to  the  ground  of  defense  relied  upon  by  defendants, 
but  could  not  ascertain  that  they  relied  upon  adverse  pos- 
session, and  that  he  understood  it  was  conceded  by  everyone 
that  up  to  eight  years  ago  the  land  was  in  the  possession  of 
plaintiff  and  his  grantor.  Surprise  is  not  looked  upon  with 
favor  by  courts  as  a  ground  for  granting  a  new  trial.  In  the 
nature  of  the  case,  it  is  easy  for  a  defeated  party  to  allege 
surprise,  and  difficulty  for  his  opponent  to  show  that  the 
surprise  is  not  feigned.  A  plaintiff  especially  should  be 
required  to  make  out  a  very  clear  case  of  surprise,  for  he 
chooses  his  own  time  for  bringing  his  action,  and  has  ample 
opportunity  to  prepare  for  trial,  and  in  ejectment  must  rely 
upon  the  strength  of  his  own  title  rather  than  upon  the 
weakness  of  his  opponent's  title.  Furthermore,  he  is  able  to 
protect  himself  by  suffering  a  non-suit.  To  entitle  a  plain- 
tiff to  a  new  trial  on  the  ground  of  surprise  as  to  a  defense 
set  up  by  the  defendant,  it  must  appear  clearly  that  the 
plaintiff  not  only  did  not  know  of  the  defense  but  that  he 
could  not  by  reasonable  diligence  have  known  it,  and  that  he 
had  sufficient  reason  to  believe  that  the  defense  would  not 
be  set  up.  In  the  case  at  bar  the  defendants  filed  an  answer 
of  general  denial.  There  was  no  law  or  rule  of  court  requir- 
ing them  to  specially  plead  or  give  notice  of  the  defense  of 
adverse  possession.  It  was  competent  for  the  defendants 
under  the  pleadings  to  make  this  defense,  and  this  the  plain- 
tiff must  be  presumed  to  have  known  as.  matter  of  law.  It 
does  not  appear  that  he  had  sufficient  reason  for  supposing 
that  this  defense  would  not  be  made  as  a  matter  of  fact.  His 
affidavit  does  not  show  that  the  defendants  misled  him  as  to 
their  claim  or  title,  or  even  that  they  claimed  title  in  any 
other  way  than  adverse  possession.  He  must  have  supposed 
that  they  would  or  might  set  up  some  title,  and  what  more 
probably  than  title  by  adverse  possession,  especially  consid- 
ering  the  frequency  of  such  defenses  among  the  Hawaiians. 
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The  plaintiff  says  he  made  diligent  inquiry,  but  could  not  as- 
oertain  that  this  defense  would  be  set  up ;  but  he  does  not 
set  forth  what  he  did,  so  as  to  enable  the  Court  to  say 
whether  he  made  diligent  inquiry  or  not.  His  mere  say  so 
is  not  sufficient.  That  is  a  conclusion  for  the  Court  to  make 
from  the  facts  presented.  If  he  had  shown  that  he  had  in- 
quired of  the  defendants  themselves,  and  that  they  had  mis- 
led him,  there  might  have  been  good  ground  for  a  new  trial. 
Further,  in  this  particular  case  the  plaintiff  did  not  show 
even  a  good  documentary  title  under  which  he  claimed,  and, 
so  far  as  appears  from  the  facts  of  the  case,  he  must  have 
recovered,  if  at  all,  upon  a  title  in  himself  by  adverse  pos- 
session. He  cannot  now  be  permitted  to  say  that  he  was 
ignorant  of  the  insufficiency  of  his  title  by  purchase  and  of 
the  necessity  of  his  relying  on  title  by  adverse  j >ossession ; 
and,  if  so,  was  it  reasonable  in  him  to  suppose  that  no  coun- 
ter title  by  adverse  possession  might  be  set  up  by  the  defen- 
dants? We  may  add  that  the  better  practice  in  cases  of 
surprise  is  for  the  party  alleging  surprise  to  move  for  con- 
tinuance of  the  trial  or  for  a  non-suit,  and  not  first  take  his 
chances  on  the  verdict  and  then  move  for  a  new  trial. 

The  third  ground  for  the  motion,  obviously  falls  with  the 
second  ground.  The  alleged  newly-discovered  evidence  might 
easily  have  been  discovered  before  the  trial  if  it  had  been 
sought  for.  It  was  not  sought  for  because  plaintiff  took  it 
for  grafted  that  it  would  not  be  needed.  Indeed,  the  plain- 
tiff shows  by  his  affidavit  that  he  knew  at  least  where  to 
look  for  the  evidence.  The  evidence  would,  moreover,  at 
best,  have  been  merely  cumulative. 

The  fourth  and  fifth  grounds  for  the  motion  may  be  consid- 
ered together.  At  the  trial  the  plaintiff  offered  in  evidence  a 
document  which  he  claimed  was  a  sheriff's  deed  on  an  execu- 
tion sale  of  the  land  in  question  to  the  plaintiff's  grantor. 
This  document  was  very  defective  in  several  respects,  and 
did  not  show,  nor  was  it  shown  by  other  evidence,  out  of 
what  court  the  execution  issued.  It  seems  to  have  been 
considered   by  plaintiff's  counsel  as  well  as  by  the  presiding 
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Justice  that  the  execution  was  issued  upon  a  judgment  of  a 
District  Court,  and  it  did  not  appear  that  a  transcript  of  the 
judgment  had  first  been  docketed  in  the  Supreme  Court. 
The  document  was  admitted  as  evidence  on  the  question  of 
adyerse  possession,  but  the  jury  was  instructed  that  it  did 
not  pass  the  legal  title  to  the  plaintiff's  grantor,  because  a 
transcript  of  the  judgment  had  not  first  been  docketed  in 
the  Supreme  Court,  this  being  required  by  statute  as  an 
essential  pre-requisite  to  an  issuance  of  execution  upon  a 
judgment  of  a  District  Court  upon  real  property.  This 
instruction  was  undoubtedly  correct.  Lindsey  vs.  Kainana^ 
4th  Haw.,  165. 

The  plaintiff's  counsel  urges  as  a  further  ground  for  a  new 
trial,  that  new  evidence,  set  forth  in  an  affidavit  on  file,  has 
been  discovered  since  the  trial,  showing  that  the  judgment 
upon  which  the  execution  issued  was  a  judgment  of  a  Circuit 
Judge  of  Oahu  and  not  of  a  District  Court  as  appeared  at  the 
trial.  Without  considering  whether  due  diligence  was  exer- 
cised in  searching  for  the  record  of  the  Circuit  Court  before 
the  trial,  or  whether  the  record  shows  all  that  is  claimed,  it 
is  sufficient  to  say  that  for  other  reasons  the  execution  deed 
would  not  be  admissible  as  evidence  of  title  in  the  plaintiffl 
A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  unless  the  evidence  is  on  a  material  point 
and  of  such  a  nature  that  a  new  trial  would  probably 
result  in  a  different  verdict.  By  the  plaintiff's  own  showing 
the  land  which  it  is  claimed  was  sold  on  execution  and  con- 
veyed to  plaintiff's  grantor,  did  not  belong  to  the  judgment 
debtor,  but  to  his  wife,  the  judgment  debtor  having  only  the 
marital  right  of  use  and  possession  and  an  initiate  right  by 
curtesy.  "No  sale  by  execution  shall  operate  to  convey  a 
greater  estate  or  interest  in  the  property  sold,  than  the 
defendant  in  execution  had  at  the  time  of  such  sale."  Civil 
Code,  Section  1027.  Such  would  also  be  the  law  in  the 
absence  of  statute.  The  judgment  debtor  having  at  the  time 
of  the  sale  only  a  contingent  life  interest  at  most  and  having 
deceased  prior  to  the  bringing  of  this  action,  whatever  in- 
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terest  passed  by  the  deed  must  have  ceased  prior  to  th^ 
bringing  of  the  action.  And  although  the  judgment  debtor 
afterwards  acquired  title  to  the  land  in  fee  by  descent  from 
his  son  to  whom  it  descended  from  his  wife,  yet  it  is  well 
settled  that  an  after  acquired  title  in  a  judgment  debtor 
will  not  pass  to  a  grantee  under  a  sheriff's  deed  on  execution 
sale,  there  being  no  warranty  in  the  deed  and  no  authority 
to  bind  the  judgment  debtor  by  warranty.  Rorer  on  Judi- 
cial Sales,  Sees.  599,  602,  603;  Devlin  on  Deeds,  Sec  1436. 

The  exceptions  are  overruled. 

J,  A.  Magoon  and  W.  L,  HolokahiJd,  for  plaintiff. 

C.  W.  Ashford,  for  defendants. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  G.  a 
KENYON  ON  BEHALF  OF  J.  G.  M.  SHELDON, 

For  a  Writ  op  Habeas  Corpus. 

Appeal  from  Circuit  Judge  Frear. 

Hearino,  March  21,  1893.  Decision,  March  31,  1893. 

JUDD,  C.J.,  BiCKERTON  AND  FrEAR,  J  J. 

The  Courts  of  this  country  are  not  at  liberty  to  discuss  the  question  of 
the  leg^al  existence  of  the  Government  of  which  they  form  a  part, 
and  the  laws  of  which  they  are  called  upon  to  administer. 

The  Executive  and  Advisory  Councils  sitting  together  are,  under  the 
Proclamation  abrogating  the  monarchy  and  establishing  the  Provi* 
sional  Government,  the  only  legislative  body  of  the  Hawaiian  Isl- 
ands and  the  Courts  take  judicial  knowledge  of  this  fact. 

This  legislative  body  had  authority  to  enact  a  law  punishing  con- 
tempts applicable  to  all  persons,  whether  members  of  the  legisla- 
ture or  not. 

The  warrant  for  the  arrest  of  the  person  charged  with  contempt  was 
signed  S.  B.  D.,  ^^  President  and  Chairman  of  the  Executive  and 
Advisory  Councils  of  the  Provisional  Government  of  the  Hawaiian 
Islands ; ''  Held,  that  there  arose  a  legal  presumption  that  the  sign- 
er of  the  warrant  had  the  authority  of  the  Councils  for  this  act. 
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It  was  not  necessary  to  set  out  in  the  warrant  the  order  of  the  Councils 
to  the  Chairman  to  issue  the  same. 

It  was  sufficient  to  state  the  offense  charged  in  general  terms« 

Opinion  of  the  Court,  by  Judd,  C.  J. 

This  case  comes  to  us  on  appeal  from  a  decision  of  Circuit 
Judge  Frear,  filed  February  24th  last.  Since  that  date  Judge 
Frear  has  been  appointed  as  a  Justice  of  this  Court, 

A  writ  of  habeas  corpus  was  issued  out  of  the  Circuit 
Court  upon  the  petition  of  G.  C.  Kenyon,  on  behalf  of  J.  G. 
M.  Sheldon.  It  was  directed  to  the  Marshal,  W«  G.  Ashley, 
who  made  return  as  follows : 

"  W.  G.  Ashley,  Marshal  of  these  Islands,  makes  return  of 
said  writ  as  follows  :  That  he  holds  the  body  of  said  John 
G.  M.  Sheldon  by  virtue  of  a  warrant  of  arrest  issued  by  the 
Hon.  Sanford  B.  Dole,  President  and  Chairman  of  the  Execu* 
tive  and  Advisory  Councils  of  the  Provisional  Government  of 
the  Hawaiian  Islands,  and  by  the  order  of  said  Councils,  on  a 
charge  of  being  guilty  of  contempt  of  said  Councils,  a  copy 
of  which  is  made  a  part  hereof.  Wherefore  he  prays  said 
writ  of  habeas  corpus  may  be  dismissed  and  that  said  Shel- 
don, who  is  here  produced  in  Court,  may  be  remanded  to  the 
custody  of  the  undersigned.  "  W.  G.  Ashley, 

"  Honolulu,  February  16th,  1893,  **  Marshal. 

« (Copy.) 

"  Provisional  Government  of  the  Hawaiian  Islands, 

"  Warrant  of  Arrest. 
*'To  the  Marshal  of   the  Hawaiian  Islands,  or  his  deputy, 
Greeting : 

''  You  are  commanded  to  arrest  J.  G.  M.  Sheldon,  editor 
of  the  newspaper  called  the  Hawaii  Holomua,  of  Honolulu, 
and  have  him  before  the  Executive  and  Advisory  Councils  of 
the  Provisional  Government  of  the  Hawaiian  Islands,  at  the 
Council  Chamber,  in  said  Honolulu,  forthwith ;  to  show 
cause  why  he  should  not  be  punished  for  contempt  of  the 
«aid  Councils. 
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"  Given  under  my  hand  this  15th  day  of  February,  A.  D. 
1893. 

[Sig.]  "  Sanford  B.  Dole, 

"President  and  Chairman  of  the  Executive  and 
Advisory  Councils  of  the  Provisional  Gov- 
ernment of  the  Hawaiian  Islands. 
**  Executed  the  within  warrant  of  arrest  of  the  person  of  J. 
G.  M.  Sheldon,  named  herein,  the  15th  day  of  February,  A. 
D.  1893.  [Sig.]  "W.G.Ashley, 

"  A  true  copy.  "  Marshal. 

"  Attest : 

"  W.  G.  Ashley,  Marshal." 

There  were  no  further  pleadings  in  the  case  and  no  evi- 
dence taken.  It  was  urged  on  behalf  of  the  petitioner,  C.  W. 
Ashford,  counsel,  that  Sheldon  should  be  discharged  because 
the  warrant  set  forth  in  the  return  is  invalid  and  insufficient. 
It  is  invalid,  says  counsel,  because  the  Executive  and  Advi- 
sory Councils  of  the  Provisional  Government  had  no  power  to 
authorize  the  issuance  of  the  warrant,  and  it  is  insufficient 
because,  though  signed  by  the  Chairman,  it  does  not  appear 
that  the  said  Councils  had  authorized  its  issuance,  and  be- 
cause it  does  not  specify  the  grounds  of  arrest,  that  is,  the 
nature  and  particulars  of  the  alleged  contempt. 

From  an  inspection  of  the  warrant  it  is  evident  that  it  pur- 
ports to  be  issued  not  by  a  court  of  judicial  character,  but  by 
a  body  exercising  legislative  functions.  But  it  is  urged  by 
petitioner's  counsel  that  legislative  bodies  under  written  con- 
stitutions have  no  implied  authority  to  punish  generally  for 
contempt,  and  the  Provisional  Government  is  one  of  limited 
authority,  having  limited  itself  to  the  Constitution  of  1887 
and  the  Proclamation  of  the  17th  January,  1893,  and  so  the 
Executive  and  Advisory  Councils  had  no  legislative  authority 
to  pass  the  Act  10,  which  confers  by  its  terms  authority  upon 
the  Councils  to  punish  for  contempt.  We  answer  that  the 
Provisional  Government  having  taken  possession  of  all  Gov- 
ernment property  and  according  to  its  Proclamation  having 
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established  itself  as  the  Government  of  the  Hawaiian  Islands, 
abrogating  the  monarchy,  it  is  the  de  facto  Government.  It  is 
the  Government  and  the  only  Government  now  existing  in  the 
Hawaiian  Islands.  The  Courts  of  this  country  are  not  at  lib- 
erty to  discuss  the  question  of  the  legal  existence  of  the  Gov- 
ernment of  which  they  form  a  part,  and  the  laws  of  which 
they  are  called  upon  to  administer. 

Are  the  Executive  and  Advisory  Councils  sitting  together 
a  legislative  body  ?  On  this  point  we  adopt  the  argument  and 
conclusion  of  Judge  Frear  in  the  decision  appealed  from,  as 
follows : 

"The  Proclamation  promulgated  on  the  17th  of, January, 
1893,  provides  (Section  3)  that  the  *  Provisional  Government 
shall  consist  of  an  Executive  Council  of  Four  Members  *  *  ♦ 
who  shall  administer  the  Executive  Departments  of  the  Gov- 
ernment *  *  *  according  to  existing  Hawaiian  Law  as 
far  as  may  be  consistent  with  this  Proclamation  ;  and  also  of 
an  Advisory  Council  which  shall  consist  of  fourteen  members,' 
and  that  '  Such  Advisory  Council  shall  also  have  general  leg- 
islative authority.'  It  is  contended  by  counsel  that  under 
this  provision  the  Advisory  Council  alone  has  legislative  power, 
and  that  the  Executive  Council  cannot  sit  with  them  in  the  ex- 
ercise of  that  power.  But  the  Proclamation  further  provides 
{Section  5)  that  'All  Hawaiian  Laws  and  Constitutional  Prin- 
ciples not  inconsistent  herewith  shall  continue  in  force  until 
further  order  of  the  Executive  and  Advisory  Councils.*  Now, 
it  is  difficult  to  see  how  *  general  legislative  authority '  could 
be  exercised  by  the  Advisory  Council  alone,  in  view  of  the  pro- 
vision that '  all  Hawaiian  laws'  not  inconsistent  with  the  Pro- 
clamation are  to  continue  in  force  until  further  order  of  both 
Councils.  The  Advisory  Council  alone  could  neither  amend 
nor  repeal  any  Hawaiian  law ;  and,  since  the  common  law  has 
been  adopted  as  Hawaiian  law  so  far  as  to  fill  up  the  gaps 
which  would  otherwise  exist  in  Hawaiian  law,  it  is  at  least 
doubtful  if  the  Advisory  Council  alone  could  pass  any  law 
whatever ;  for  every  law  would  be,  by  implication  if  not  ex- 
pressly, an  amendment  or  repeal  of  some  existing  Hawaiian 
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law.  To  hold  that  the  Advisory  Council  alone  has  legislativcf 
authority  would  be  to  annul  Section  5  of  the  Proclamation^ 
and  that  would  be  to  defeat  the  purposes  of  the  Proclama- 
tion. Instruments  should,  if  possible,  be  so  construed  as  to 
accomplish  the  purposes  for  which  they  were  made.  There 
is  nothing  in  Section  3  of  the  Proclamation  prohibiting  the 
sitting  together  of  both  Councils  as  a  legislative  body,  but  cm 
the  other  hand,  Section  5  contains  by  unequivocal  implication 
a  grant  of  legislative  power  to  both  Councils^ 

"  Under  the  Constitution  of  1887  (Article  44),  *  The  legis- 
lative power  of  the  kingdom  is  vested  in  the  King  and  the 
Legislature,  which  shall  consist  of  the  Nobles  and  Represen- 
tatives sitting  together.'  This  would  seem  to  exclude  the 
Cabinet  from  participating  in  the  exercise  of  the  legislative 
power,  just  as  Section  3  of  the  Proclamation,  if  standing^ 
alone,  would  seem  to  exclude  the  Executive  Council  from 
participating  in  the  exercise  of  such  power.  But  by  another 
Article  (42)  of  the  Constitution,  'The  Cabinet  hold  seats  eir 
officio,  in  the  Legislature.'  Construing  these  Articles  to- 
gether, it  has  never  been  doubted  that  the  Cabinet  had  a  right 
to  participate  in  legislation.  But  Section  5  of  the  Proclama- 
tion, if  not  in  so  many  words,  yet  just  as  clearly,  gives  the 
Executive  Council  the  right  to  participate  in  legislation. 
Thus  construed,  both  sections  may  stand,  and  the  Proclama- 
tion made  effective.  The  two  Councils  sitting  together  are  a 
legislative  body.  It  is  unnecessary  here  to  consider  the  full 
extent  of  their  powers." 

We  take  judicial  notice  of  the  fact  that  these  Councils  are 
the  legislative  authority,  and  the  only  legislative  authority 
of  the  Hawaiian  Islands. 

We  pass  now  to  the  question  whether  the  said  Councils 
have  the  power  to  punish  for  contempts.  An  argument  is 
suggested  that  Article  51  of  the  Constitution  of  1887,  which 
gives  the  power  to  the  Legislature  to  punish  for  contempt, 
survives  and  was  not  abrogated  by  the  Proclamation  of  Janu- 
ary 17th.  But  the  "  Legislature  "  referred  to  in  that  Article 
is  the  Legislature  described  in  the  44th  Article  of  the  Con- 
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i9titiition  for  which  is  now  substituted  under  the  Provisional 
Government  the  present  legislative  body  consisting,  as  we 
have  seen,  of  the  Executive  and  Advisory  Councils.  It  is 
urged  upon  us  that  a  legislative  body  has  no  inherent  power 
to  punish  generally  for  contempts,  and  the  case  of  KUbowni 
V8.  Thompson,  103  U.  S.,  168,  is  cited  to  sustain  this  view. 
In  this  celebrated  case  it  is  made  quite  clear  that  the  British 
House  of  Commons  traces  its  general  authority  to  punish  for 
contempts  to  its  early  constitution  as  a  judicial  body,  and 
holds  that  the  Congress  of  the  United  States  has  not  that 
authority,  as  its  power  must  be  found  in  some  express  grant 
in  the  constitution,  or  be  found  necessary  to  carry  into  effect 
such  powers  as  are  there  granted.  The  Constitution  of  the 
United  States  gives  authority  to  each  branch  of  Congress  to 
punish  its  own  members  for  disorderly  conduct,  etc. ;  also  to 
decide  contested  elections.  And  the  House  of  Bepresenta* 
iives  has  the  sole  power  of  impeachment  of  government  offi- 
cers, and  in  these  instances  where  the  examination  of  witnesses 
is  necessary  to  the  performance  of  these  duties  the  House 
may  fine  or  imprison  a  contumacious  witness.  And  the 
Court  is  careful  to  say  that  they  do  not  decide  that  the  power 
to  punish  a  person  not  a  member  for  contempt  does  not  ex- 
ist to  enable  either  House  to  exercise  successfullv  their  func* 
tions  of  legislation,  but  base  their  decision  upon  the  fact  that 
the  subject  matter  of  inquiry  upon  which  the  plaintiff  KiU 
bourn  was  called  to  testify  was  judicial,  and  not  legislative. 

The  Congress  of  the  United  States  can  only  exercise  such 
powers  as  are  granted  by  the  Constitution ;  all  other  powers 
remain  in  the  several  States  composing  the  Union ;  and,  in 
this  view  it  is  doubtful  if  Congress  could  enact  a  law  author- 
ising itself  to  punish  for  contempt  persons  not  members  of 
that  body.  But  in  this  country  the  legislative  body,  that  is,  the 
Executive  and  Advisory  Councils  sitting  together,  have  pass- 
ed "  An  Act  relating  to  contempts,"  which  was  approved  on 
the  31st  January  last.  This  Act,  being  Act  10,  provides  that 
the  Executive  and  Advisory  Councils  sitting  together,  shall 
liave  authority  to   punish  persons  for  contempt   in  certain 
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enumerated  cases,  and  it  is  applicable  to  all  persons  whether 
members  of  the  Councils  or  not.  With  this  exception  and  a 
few  other  slight  modifications,  it  is  in  substance  the  same  as 
Article  61  of  the  Constitution  of  1887.  The  Councils  had 
authority  under  Section  5  of  the  Proclamation  to  enact  thi& 
law,  not  being  trammeled  by  any  inhibition  of  any  constitu- 
tional provision.  Here  then  is  express  authority  to  punish 
for  contempts.  And  we  are  of  opinion  that  the  Councils 
have  inherent  power  also  to  exercise  this  authority  in  so  far 
as  the  same  is  essential  to  the  performance  of  their  other 
functions. 

Did  the  Executive  and  Advisory  Councils  authorize  the 
Chairman  to  issue  the  warrant  of  arrest?  We  reply  in  the 
words  of  the  decision  appealed  from : 

"  It  is  clear  that  he  could  not  legally  issue  it  without  such 
authority.  The  warrant  is  entitled  *  Provisional  Grovernment 
of  the  Hawaiian  Islands,'  which,  by  the  terms  of  the  Procla- 
mation, consists  of  the  Executive  and  Advisory  Councils.  It 
commands  the  Marshal  to  produce  J.  G.  M.  Sheldon  'before 
the  Executive  and  Advisory  Councils  of  the  Provisional  Gov- 
ernment of  the  Hawaiian  Islands  at  the  Council  Chamber.' 
It  states  the  ground  of  arrest  to  be  '  contempt  of  the  said 
Councils.*  It  is  signed  by  *  Sanford  B.  Dole,  President  and 
Chairman  of  the  Executive  and  Advisory  Councils  of  the  Pro- 
visional Government  of  the  Hawaiian  Islands.'  These  ex- 
pressions show  at  least  prima  facie  that  the  warrant  was  is- 
sued by  President  Dole  in  his  official  capacity  as  chairman 
of  said  Councils,  and  that  the  title  attached  to  his  signature 
is  not  merely  matter  of  description.  He  was,  according  to 
the  practice  of  legislative  assemblies,  the  proper  officer  to 
issue  the  warrant,  and  having  issued  it  in  this  instance  in  his 
official  capacity,  it  must  be  presumed  that  he  did  so  with 
proper  authority ;  in  other  words,  that  he  acted  legally  rather 
than  illegally.  No  order  from  the  Councils  to  their  Chair- 
man need  appear  in  the  warrant.  Case  of  the  SheHff  of  Mid-- 
(Resex,  11  Ad.  &  El.,  273.  Indeed,  it  is  not  customary  to 
set  forth  any  such  order.     It  is  usual  in  warrants  of  commit- 
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meni  to  recite  a  copy  or  the  substance  of  the  resolution  of 
sentence  passed  by  the  assembly,  but  this  contains  no  order 
to  the  presiding  officer.  He  takes  notice  of  the  re^lution 
and  issues  the  warrant  of  commitment  himself.  Less  formal- 
ity is  required  in  a  warrant  of  arrest  than  in  a  warrant  of 
<;ommitment.  But  to  put  the  matter  beyond  question,  it  is 
expressly  stated  in  the  return  that  the  warrant  was  issued  *  by 
the  order  of  said  Councils.'  The  truth  of  this  statement  is  not 
denied.  The  return  imports  verity  until  it  is  impeached.  It 
was  unnecessary  to  set  forth  in  the  return  a  copy  of  the  reso- 
lution or  order  of  the  Councils.  Church  Hab.  Corp.  Sec.  147. 
The  warrant  having  been  issued  by  the  proper  officer,  it  is 
competent  to  show  aliunde  that  he  had  the  requisite  authority. 
If  on  the  other  hand  the  warrant  purported  to  have  been  is- 
sued by  the  direct  order  of  the  Councils,  it  would  be  compe- 
tent to  show  that  such  was  not  the  case  in  fact.  See  In  re 
Bhodus,  6th  Haw.  343." 

In  People  vs.  Nevins,  1  Hill,  154,  it  was  held  that  a  "  rule 
of  a  Court  of  Record  that  a  defendant  be  committed  for  con- 
tempt, need  not  recite  the  prior  proceedings ;  if  it  is  such  a 
rule  as  the  Court  might  legally  make  under  any  supposable 
state  of  circumstances,  all  jurisdictional  steps  and  matters  of 
regularity  are  to  be  presumed."  A  return  of  this  character 
must  be  construed  liberally.  People  vs,  Nevina,  supra,  169  ; 
Rex  vs.  Bethel^  5  Mod.  19 ;  Stochdale  vs.  Hansard^  9  Ad.  & 
EL  L 

Does  the  warraat  sufficiently  specify  the  grounds  of  arrest  ? 
Again  in  answer  we  adopt  the  decision  appealed  from  : 

"  It  commands  the  Marshal  to  arrest  J.  G.  M.  Sheldon  and 
have  him  before  the  Executive  and  Advisory  Councils  'to 
show  cause  why  he  should  not  be  punished  for  contempt  of 
the  said  Councils.'  A  statement  of  the  oflfense  in  general 
terms  is  sufficient.  This  is  sufficient  to  show  that  the  war- 
rant was  issued  in  a  matter  of  which  the  Councils  had  juris- 
diction, and  is  sufficient  for  the  purpose  of  holding  the  party 
until  more  specific  charges  can  be  preferred  against  him.  A 
varrant  of  commitment '  should  only  state  the  fact  of  the  of- 


40  MARCH,  1895. 

fense  in  general  terms,  in  order  to  show  that  the  assemblj 
has  jurisdiction  of  it  without  setting  forth  the  particular 
facts,  which  are  supposed  by  the  assembly  to  constitute  the 
offense.'  Cushing,  Law  <fe  Prac.  Leg.  Ass.,  Sec.  670 ;  Gosaeti 
V8.  Howard,  10  Ad.  &  El.  Q.  B.  411 ;  Oaae  of  the  Sheriff  of 
Middlesex,  supra.  Certainly  no  more  should  be  required  in  & 
warrant  of  arrest  issued  for  the  purpose  of  bringing  the  al- 
leged oflfender  before  the  bar  of  the  assembly.  Indeed,  it 
would  seem  to  be  the  practice  not  to  inform  the  offender  of 
the  charges  against  him  until  he  appears  before  the  assembly. 
Cushing,  Sec.  667.  Proceedings  on  contempt  are  of  a  sum- 
mary nature.  Gosseti  vs.  Howard^  supra,  goes  so  far  as  to 
hold  that  the  House  of  Commons  may  order  a  person  to  be 
brought  before  them  compulsorily,  without  apprising  him  of 
the  reason  even  in  general  terms.*' 

It  appearing  that  J.  G.  M.  Sheldon,  on  whose  behalf  the 
petition  is  made,  is  held  under  a  valid  warrant  of  arrest  is- 
sued by  competent  authority,  he  is  hereby  remanded  to  ther 
custody  of  the  Marshal. 

(7.  W.  Ashford,  for  petitioner* 

F.  M.  Hatchy,  of  counsel  for  respondents 
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A.  M.  MELLIS  V8.  A.  K.  KUNULA.KEA. 

Appeal  prom  Bickerton,  J. 

Hearing,  March  20,  1893.    •  Decision,  April  3,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

There  being  sufficient  evidence  to  sustain  the  decision  of  a  Justice  of 
the  Supreme  Court  in  Chambers,  sitting  in  Intermediary  Court,  an 
appeal  from  such  decision  on  the  ground  that  it  is  contrary  to  the 
law  and  the  evidence  is  dismissed. 

Opinion  of  the  Court,  by  Frear,  J. 

This  action  was  begun  in  the  Police  Court  of  Honolulu  on 
the  19th  of  October,  1892,  and  is  founded  on  a  judgment  ren- 
dered in  the  same  Court  on  the  5th  of  January,  1885.  The 
defendant  pleaded  the  statute  of  limitations.  The  plaintiff 
relied  on  a  new  promise  to  take  the  case  out  of  the  statute. 
Judgment  was  rendered  for  the  defendant. 

The  plaintiff  appealed  to  a  Justice  of  the  Supreme  Court  in 
Chambers,  and  the  appeal  was  heard  by  Bickerton,  J.,  who 
affirmed  the  decision  of  the  Court  below,  holding  that  the 
plaintiff  had  failed  to  prove  by  a  preponderance  of  evidence  a 
new  promise  sufficient  to  revive  the  judgment.  The  plaintiff 
appealed  to  this  Court  on  the  ground  that  the  decision  of  the 
Justice  is  contrary  to  the  law  and  the  evidence. 

On  examining  the  papers  in  the  case  we  find  that  the  doc- 
ument prepared  by  counsel  and  filed  as  a  certificate  of  appeal 
is  incomplete,  inasmuch  as  it  contains  only  recitals  of  the 
hearing  and  decision,  and  nothing  whatever  in  regard  to  an 
appeal.  But  as  the  question  of  the  sufficiency  of  the  certifi- 
cate  was  not  raised  on  the  argument,  we  prefer  to  dismiss  the 
appeal  on  other  grounds  which  are'  deemed  sufficient,  rather 
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than  call  for  a  re-argument  on  this  point  as  would  otherwise 
be  required  by  the  statute. 

By  the  Act  of  1886  (Ch.  LXII.)  the  plaintiff,  having  been 
defeated  in  the  Police  Court  and  appealed  to  a  Justice  of  the 
Supreme  Court,  is  allowed  no  further  appeal  on  any  question 
of  fact.  This  is  an  appeal  on  the  question  of  law  whether 
there  is  evidence  to  sustain  the  decision  appealed  from,  and 
is  analogous  to  an  exception  to  a  verdict  as  contrary  to  the 
law  and  the  evidence.  "  This  Qourt  cannot  try  the  case  *  de 
novo'  on  the  facts,  but  can  only  examine  the  evidence  so 
far  as  to  see  if  there  was  sufficient  to  sustain  the  judgment 
appealed  from."  Castle  vs,  Boioler,  decided  by  this  Court 
February  26,  1892.  If  the  Justice  had  found  as  a  question 
of  fact  just  what  words  were  used  by  the  defendant,  and  as  a 
question  of  law  that  those  words  did  not  amount  to  a  promise 
sufficient  to  toll  the  statute,  there  would  be  a  pure  question 
of  law  for  this  Court  to  decide.  But  such  findings  were  not 
made  or  requested.  The  finding  that  was  made  is  in  the 
nature  of  a  general  verdict,  and  cannot  be  reviewed  except  so 
far  as  to  see  whether  there  was  evidence  to  Support  it.  Was 
there  evidence  to  support  it  ? 

The  plaintiff  endeavored  to  prove  promises  made  by  the 
defendant  on  two  separate  occasions.  As  to  the  first  of  these 
there  is  the  indefinite  testimony  of  one  witness  on  each  side. 
On  one  side  a  former  attorney  of  the  plaintiff's  testifies  in 
substance  that  about  three  years  ago  the  defendant  said,  "  I 
know  the  debt  is  due,  the  money  will  be  paid ;  go  to  Cart- 
wright  and  he  will  pay  it,"  or  something  like  that;  and  on 
the  other  side  the  defendant  testifies  that  he  did  not  remem- 
ber meeting  the  attorney,  or  saying  anything  about  the  mat- 
ter. As  to  the  other  alJeged  promise,  there  is  the  positive 
testimony  of  one  witness  on  each  side.  On  the  one  hand, 
another  attorney  of  plaintiff's  testifies  that  shortly  prior  to 
the  bringing  of  this  suit  the  defendant  distinctly  promised  to 
pay  the  debt,  if  it  had  not  been  paid  by  Cartwright ;  and  on 
the  other  hand,  the  defendant  testifies  that  he  asked  the  at- 
torney why  the  bill  had  not  been  presented  before,  and  told 
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him  that  he  had  no  money  to  pay  it  with ;  that  Cartwright 
ought  to  have  paid  it  long  ago,  and  that  his  accounts  with 
Cartwright  had  not  been  settled,  and  he  explicitly  denied 
having  made  any  promise  to  pay  if  Cartwright  had  not  paid. 

It  is  clear  from  the  foregoing  that  there  was  evidence  to 
sustain  the  finding  that  the  plaintiff  failed  to  prove,  by  a  pre- 
ponderance of  evidence,  a  promise  sufficient  to  revive  the 
judgment. 

It  is  unnecessary  to  consider  the  further  question  raised 
by  counsel,  whether  a  judgment  of  a  Court  not  of  record  may, 
like  a  simple  contract,  be  revived  by  a  new  promise. 

The  judgment  appealed  from  is  affirmed  with  costs. 

</.  A.  Ma  goon,  for  plaintiff. 

C.  TV,  Ashford,  for  defendant. 


JOSEPH   NAWAHI   and   EMMA  NAWAHI,   his  wife,   v%. 

*  JAMES  K  KEEAULA. 

Appeal  from  Decree  of  Judd,  C.  J. 

Hearing,  March  20,  1893.  Decision,  April  4,  1893. 

JUDD,    C.J.,   BiCKERTON,   J.,    AND   WhITING,    CiRCUIT  JuDGB. 

(Frear,  J.,  being  disqualified,  having  been  of  counsel.  Circuit 
Judge  Whiting  sat  in  the  case  by  request). 

The  appellants  from  a  decree  settling  an  account,  not  showing  that  the 
decree  is  wrong,  and  the  evidence  appearing  to  support  the  decree, 
it  is  affirmed. 

Opinion  of  the  Court,  by  Whiting,  Judge. 

This  is  an  appeal  by  plaintiffs  from  the  decree  in  Equity 
upon  the  decision  of  Judd,  C.  J.,  rendered  October  5th,  1892, 
after  a  full   hearing   of  the   evidence.     The   plaintiffs*  bill 
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claimed  an  accounting  from  the  defendant,  mortgagee  under 
the  mortgage  given  by  plaintiffs  and  an  injunction  to  enjoin 
the  sale  of  the  mortaged  property  until  the  account  is  settled. 

A  full  accounting  was  had  and,  upon  the  evidence  adduced, 
the  Chief  Justice  found  and  decreed  the  sum  of  $625  as  the 
amount  to  be  credited  by  defendant  on  the  mortgage  note, 
and  the  accounting  having  been  made,  the  dissolution  of  the 
injunction  necessarily  followed,  there  being  no  ground  for  its 
continuance  in  force. 

The  appellants  do  not  claim  any  error  in  law,  but  practi- 
cally reargue  the  merits  of  the  cause  upon  the  evidence,  and 
the  only  question  now  is,  whether  the  evidence  is  such  as  to 
warrant  the  findings  upon  which  the  decree  is  based.  In  the 
submission  of  a  cause  in  Equity  on  appeal,  the  appellants 
should  point  out  sufficient  evidence  to  show  that  the  decree 
rendered  is  wrong  and  should  be  reversed,  but  in  this  cause, 
we  are  of  opinion  that  they  have  failed  so  to  do,  but  on  the 
contrary  the  evidence  is  sufficient  and  very  strong  to  support 
the  decree. 

The  appellants  having  failed  to  show  that  the  evidence 
does  not  warrant  the  decree,  we  are  of  opinion  that  the  de- 
cision and  decree  of  the  Chief  Justice  should  be  sustained, 
and  we  hereby  adopt  the  same  and  affirm  the  decree. 

Upon  examination  of  the  record,  it  fails  to  disclose  that 
any  appeal  was  taken,  or  certified  up  to  this  Court  except 
that  a  bond  for  costs  was  filed.  Only  a  portion  of  the  evi- 
dence, to  wit,  the  various  letters  on  file,  is  presented  to  us. 
It  is  the  duty  of  the  appellant  to  have  certified  to  this  Court 
such  evidence  as  may  be  necessary  for  the  decision  of  the 
points  raised,  and  in  this  he  has  failed.  This  point  was  not 
raised  by  appellee,  and  in  the  view  we  take  of  the  merits,  we 
need  render  no  decision  on  this  point. 

8.  K.  Kane,  for  plaintiffs. 

Thurston  &  Frear,  for  defendant 
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IN  THE  MATTER  OF  J.  HTJBASH,  an  alleged  Bankrupt. 

AlTEAL  FBOH  BiCEEBTON,   J. 

Hearing,  March  20,  1893.  Decision,  April  7,  1893. 

JUDD,  C.J.,   BlOKERTON   AND   FrEAR,  J  J. 

An  appeal  bond  which  does  not  designate  the  decision  appealed  from, 
nor  the  cause  or  Court  in  which  it  was  rendered,  is  insufficient. 

Opinion  of  the  Court,  by  Frear,  J. 

This  case  was  placed  on  the  calendar  as  an  appeal  from  a 
decision  rendered  July  27,  1892,  by  Bickerton,  J.,  denying 
the  petition  of  Bishop  &  Co.,  that  defendant  Hubash  be  de- 
clared  a  bankrupt.  Defendant's  counsel  moves  that  the  case 
be  ordered  stricken  from  the  calendar  on  the  ground  that  no 
sufficient  appeal  bond  was  filed  as  required  by  the  statute 
(Laws  1884,  Ch.  36,  Sec.  21). 

There  is  a  document  on  file  which  petitioner's  counsel  con- 
tend is  a  sufficient  appeal  bond.  It  is  in  the  following  words  : 

"Know  all  men  by  these  presents  that  we,  Charles  R. 
Bishop,  J.  H.  Paty  and  S.  M.  Damon,  copartners  doing  busi- 
ness together  under  the  firm  name  of  Bishop  &  Co.,  are  held 
and  firmly  bound  unto  Henry  Smith,  Chief  Clerk  of  the  Su- 
preme Court,  and  his  successors  in  office,  in  the  penal  sum  of 
one  hundred  dollars,  for  the  payment  of  which  we  bind  our- 
selves, our  heirs,  executors  and  administrators.  Witness  our 
hands  this  27th  day  of  July,  A.  D.  1892.  The  condition  of 
this  obligation  is  such  that  if  we  shall  pay  all  costs  arising 
from  our  appeal  to  the  Supreme  Court  in  Banco  from  the  de- 
cision and  order  made  this  day  arising  from  said  appeal  in 
case  it  shall  be  sustained,  then  this  obligation  to  be  void. 

"  Bishop  &  Co. 
"  Witness :     C.  L.  Carter." 
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This  document  is  not  entitled  in  any  court  or  cause,  nor 
does  it  give  the  names  of  the  parties  to  the  proceedings.  It 
does  not  in  any  way  identify  the  decision  appealed  from,  nor 
the  cause  or  court  in  which  it  was  rendered ;  nor  does  it  state 
the  nature  of  the  decision  or  of  the  cause  or  court.  For 
aught  that  appears  in  the  bond  it  might  have  been  filed  with 
equal  propriety  in  any  appealable  case  in  which  Bishop  &  Co. 
were  either  plaintiffs  or  defendants,  or  in  which  any  other 
person  than  Hubash  was  the  opposing  party,  or  in  an  ex  parte 
proceeding  in  which  Bishop  &  Co.  were  tne  only  parties ;  or 
in  a  case  decided  in  the  Supreme  .Court,  or  in  any  Circuit, 
Police  or  District  Court.  How  could  a  recovery  be  had  on 
the  bond  in  case  this  appeal  should  not  be  sustained,  there 
being  nothing  to  identify  the  decision,  or  the  cause  or  court 
in  which  it  was  rendered? 

The  bond  is  clearly  insufficient,  and  this  view  is  fully  sus- 
tained by  the  following  recent  cases :  In  re  Estate  of  O'Hara, 
60  Tex.,  179 ;  Burch  vs.  Bastrop,  38  Tex.,  80 ;  Sutherland  vs. 
Putnam  (Ariz.),  24  Pac.  Jlep.,  320;  Jackson  vs.  Relf  (Fla),  4 
So.  Rep.  634. 

The  bond  is  also  defective  in  other  respects  which  need 
not  be  considered. 

The  appeal  is  dismissed. 

C.  L,  Carter  and  F,  if.  Hatch,  for  petitioners* 

(7.  W.  Ashford,  for  defendant. 
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KAWAI  K  GEOKGE  V8.  HANAKAULANI  HOLT. 

j  ExcEPnoNS. 

Heabing,  March  22,  1893.     Decision,  April  6,  1893- 

JUDD,    C.J.,   BiCKERTON   AND   FrEAR,   J  J. 

Where  a  former  judgment  is  claimed  as  an  estoppel,  the  record  must 
I  show  that  the  issue  was  the  same  in  both  cases,  and  that  the  party 

I  claimed  to  be  estopped  is  either  the  same  or  is  in  privity  with  the 

party  in  the  former  adjudication. 

The  principle  of  Keahi  vs.  Bishop,  3  Haw.,  546,  does  not  apply  to  the 

present  case. 

« 

Opinion  op  the  Court,  by  Judd,  C.J. 

At  the  July  Term,  1892,  of  this  Court  an  action  of  eject- 
ment was  tried  wherein  Mrs.  Hanakaulani  Holt  recovered  of 
one  Keolo  (w)  a  piece  of  land  situate  on  Queen  street,  Hono- 
lulu, being  a  portion  of  the  land  described  in  Bojal  Patent 
No.  1730  to  Kekuhaupio. 

Thereafter  one  Kawai  K.  George  brought  an  action  of  eject- 
ment against  Mrs.  Hanakaulani  Holt  to  recover  possession  of 
land  under  the  same  Royal  Patent.  The  jury  having  disagreed 
at  the  October  Term,  1892,  the  case  came  up  for  trial  at  the 
February  Term,  1893,  of  the  Circuit  Court,  First  Circuit, 
Whiting,  Judge,  .under  the  Judiciary  Act  of  1892.  During  the 
progress  of  the  trial,  Mr.  A.  Bosa  offered  in  evidence  for  the 
defense  the  record  in  the  case  of  Handkavlani  Holt  vs.  Keolo, 
numbered  3134,  and  requested  the  Court  to  charge  the  jury 
that  "  The  question  of  the  pedigree  of  the  plaintiff  Kawai  K. 
George  having  been  adjudicated  upon  in  the  case  of  Hana- 
iaulam  Holt  vs.  Keolo  on  the  13th  July,  1892,  before  the  Su- 
preme CouVt  of  the  Hawaiian  Islands,  the  plaintiff  cannot  set 
up  his  claim  in  this  case  where  it  is  based  on  the  same  claim, 
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because  he  is  estopped  from  doing  so."  This  was  refused, 
and  the  correctness  of  the  ruling  is  the  question  raised  by 
the  bill  of  exceptions,  the  jury  having  found  a  verdict  for  the 
plaintiff. 

The  main  issue  in  the  present  case  was  whether  Kamalo 
(the  mother  of  defendant,  Mrs.  Holt)  was  the  daughter  of 
Kapu  by  Paele  (w),  as  claimed  by  defendant,  or  of  some  other 
man  by  Paele,  as  claimed  by  plaintiff.  Both  plaintiff  and  de- 
fendant claimed  through  the  said  Kapu,  plaintiff's  claim  being 
that  he  was  the  grand-nephew  of  Kapu.  If  Mrs.  Holt  was 
the  grand-daughter  of  Kapu,  through  Kamalo,  she  would  take 
in  preference  to  Kawai  K.  George,  a  grand-nephew.  It  was 
therefore  essential  to  plaintiff's  case  to  show  not  only  his  own 
relationship,  but  to  disprove  Mrs.  Holt's. 

On  referring  to  the  record  in  the  case  of  Hanakaulani  Holt 
V8.  Keolo,  No.  3134,  we  find  that  the  declaration  seeks  to  re- 
cover  a  portion  of  the  land  described  in  Boyal  Patent  No. 
1730  to  Kekuhaupio,  but  the  survey  attached  to  the  declara- 
tion and  the  one  introduced  in  the  case  of  Kawai  George  vs. 
Mrs.  Holt  differ,  the  former  survey  calling  for  2020  square 
feet  and  the  latter  calling  for  9158.7  square  feet.  But  as  the 
identity  of  the  subject  matter  was  not  questioned,  we  may 
assume  that  the  present  suit  is  to  obtain  possession  of  all  the 
land  that  was  recovered  by  Mrs.  Holt  of  Keolo  and  more, 
both  surveys  being  for  land  originally  granted  by  Hoyal  Pa- 
tent No.  1730. 

We  are  asked  to  hold  that  the  former  suit  between  Mrs. 
Holt  and  Keolo  settled  conclusively  the  title  of  Mrs.  Holt  to 
the  land,  based  upon  her  relationship  to  Kapu,  and  that  it  is 
now  res  adjudicata  and  cannot  be  questioned  by  Kawai  George 
in  his  suit  against  Mrs.  Holt.  Counsel  for  Mrs.  Holt  says  that 
Kawai  George  is  a  privy  in  estate  with  Keolo,  Keolo  being 
Kawai  George's  tenant  by  sufferance.  We  are  aware  that  a 
judgment  between  parties  binds  not  only  the  parties,  but 
those  claiming  under  or  through  the  parties,  and  therefore 
judgments  conclude  parties  and  privies  in  blood,  in  law,  and 
in  estate.     "  All  privies,  whether  in  estate,  in  blood  or  in  law. 
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are  estopped  from  litigating  that  which  is  conclusive  upon 
him  with  whom  they  are  in  privity; "  1  Herman^  Estoppel  and 
Bes  Judicata,  Sections  139  and  145.  But  we  are  unable  to 
appltjr  this  rule  of  law  to  the  present  case.  In  the  first  place, 
the  plea  of  the  defendant  Keolo  in  the  former  adjudication 
was  the  general  issue,  merely  denying  all  the  allegations  in 
the  plaintiff's  declaration.  Secondly,  the  evidence  is  not  set 
out  in  that  case,  and  there  is  nothing  in  the  case  to  show  how 
Eeolo  claimed  to  defend  her  possession,  whether  in  her  own 
right,  or  under  Kawai  George,  or  whether  she  set  up  a  title 
by  prescription. 

The  only  feature  that  throws  any  light  upon  the  matter 
is  the  evidence  in  the  present  case,  page  34  of  the  steno* 
grapher's  notes.  Here  Kawai  K.  George,  plaintiff,  in  cross- 
examination,  says  that  he  sat  in  Court  during  the  trial  over 
this  land  between  Mrs.  Holt  and  Keolo,  and  gave  evidence  of 
his  own  pedigree,  being  a  witness  in  behalf  of  Keolo,  and  gave 
his  pedigree  substantially  as  he  gave  it  in  the  present  case ; 
and  that  his  mother  gave  the  same  pedigree,  and  that  the 
pedigree  of  Mrs.  Holt  to  Kapu  was  also  given  at  that  trial, 
and  that  the  result  was  a  verdict  for  Mrs.  Holt,  giving  her 
possession  of  the  land.  Now  thia  may  be  all  true,  but,  to 
establish  an  estoppel,  the  prior  record  mu^t  show  the  facts  so 
that  the  Court  can  perceive  the  privity  of  the  prior  defendant 
with  the  present  plaintiff.  In  this  respect  the  record  fails. 
We  have  nothing  but  the  bare  statement  of  adverse  counsel 
that  Keolo  defended  the  action  on  the  ground  that  she  was 
the  tenant  by  sufferance  of  Kawai  George,  whose  title  by  in- 
heritance she  set  up  against  Mrs.  Holt's  claim.  .  And  without 
expressing  an  opinion  as  to  whether,  if  such  was  the  fact,  this 
would  make  Kawai  George  privy  to  the  former  action  and 
estop  his  present  claim,  we  do  not  find  the  estoppel  proved, 
and  so  cannot  sustain  the  exception.  If  the  former  judgment 
had  been  pleaded  in  bar  the  matter  would  have  been  pre- 
sented to  the  Court  in  better  shape. 

The  counsel  for  defendant  refers  us  to  the  case  of  Keahi  vs. 
Bishop,  3  Haw.,  646,  where  the  principle  of  law  is  adopted 
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that  "  the  adjudication  of  a  question  of  descent  or  pedigrecr 
will  be  binding  not  only  in  the  proceedings  in  which  they 
take  place,  but  iu  every  other  in  which  the  same  question  is 
agitated,  and  the  mode  in  which  the  question  is  brought  be-^ 
fore  the  Court  is  immaterial."  By  reference  to  the  cases 
from  which  this  principle  is  drawn  it  will  be  found  that  the 
adjudication  must  be  in  a  Court  of  peculiar  jurisdiction  a& 
Probate,  Ecclesiastical  or  Admiralty  Courts,  which  have  ab- 
solute jurisdiction  over  the  subject  matter  and  where  their 
judgments,  the  proceedings  being  in  rem  or  in  the  nature  of 
proceedings  in  rem,  are  evidence  against  all  the  world  of  the 
matters  adjudicated.  See  Bigelow,  Estoppel,  p.  158,  and  casea 
cited. 

This  rule  will  not  apply  to  judgments  in  cases  between 
parties.  Here  the  parties  must  be  the  same  or  privy  thereta 
in  order  to  bind  them.  In  CasUe  vs.  Noyes,  14  N.  T.  332, 
cited  by  defendant's  counsel,  it  was  held  that  "  an  estoppel 
by  judgment  includes  all  parties  who  have  a  right  to  appear 
and  control  the  action  and  to  appeal  from  the  judgment 
though  not  a  party  to  the  record."  Kawai  George  was  not  a 
party  in  the  former  case  and  there  is  nothing  in  the  record  to 
show  that  he  had  a  right  to  appear  and  to  appeal  from  the 
judgment. 

We  are  obliged  therefore  to  hold  that  the  Circuit  Court 
committed  no  error  in  refusing  to  sustain  the  estoppel 
claimed,  and  the  exceptions  are  overruled. 

A.  S.  Harticelly  for  plaintiffr 

A,  Rostty  for  defendant. 
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TALULA  L,  HAYSELDEN  vs.   WAHINEAEA,  (w.) 

Ejectment.     Exceptions. 
Hearing,  March  22,  1893.  Decision,  April  12,  1898, 

JUDD,   O.J.,   BiCKERTON  AND  FrEAR,   JJ. 

A  devise  of  land  by  will  was  uncertain  as  to  which  of  two  lots,  Nos.  2 
and  3,  was  devised  to  A.  Defendant,  the  purchaser  of  lot  No.  2 
sold  it  nineteen  years  ago  describing  it  in  the  deed  as  the  lot  pur- 
chased of  A,  and  the  adjoining  lot  No.  3  as  the  property  of  B.  De- 
fendant thereafter  took  possession  of  lot  No.  3.  In  an  action  by  the 
grantee  of  B  to  recover  possession  of  lot  No.  3  of  defendant,  there 
must  be  more  evidence  than  defendant's  denial  that  she  executed 
the  deed  of  lot  No.  2  to  disprove  the  estoppel  claimed  as  the  eifeGt 
of  her  deed,  as  showing  her  construction  of  the  devise.  The  evi- 
dence showing  that  the  jury  must  have  acted  in  giving  their  verdict 
for  defendant  through  bias  or  misunderstanding,  the  verdict  is  set 
aside  and  a  new  trial  ordered. 

Opinion  oe  the  Oourt,  by  Bickerton,  J, 

The  case  was  first  heard  at  the  October  Term,  1892,  of  the 
Supreme  Court,  and  the  jury  disagreed  and  were  discharged. 
The  case  came  on  again  for  hearing  at  the  February  term, 
1893,  of  the  First  Circuit  Court  under  the  Act  to  Reorganize 
the  Judiciary  Department,  and  the  jury  rendered  a  verdict 
for  the  defendant.  On  the  23d  of  February  plaintiff,  by  her 
attorney,  filed  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  the  weight  of  evidence  and  to  the 
law  as  laid  down  in  the  charge  of  the  Court.  On  the  28th  of 
the  same  month  the  said  motion  was  argued  before  Frear,  J., 
the  judge  presiding  at  the  trial,  and  the  Court  overruled  the 
motion.  The  matter  now  comes  here  on  a  bill  of  exceptions 
to  the  ruling  of  the  Court  in  having  denied  said  motion. 

The  history  of  the  case  is  briefly  as  follows :  About  the 
year  1867  one  Makaioulu  died  leaving  the  property  mauka  of 
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Queen  street  in  Honolulu,  marked  as  Lots  1,  2  and  3  on  the 
map  which  was  introduced  in  evidence.  By  his  will  he 
divided  the  property  into  three  lots,  but  without  stating  the 
metes  and  bounds  of  any  of  them,  leaving  lot  1  to  his  widow 
for  life,  remainder  to  Ealo,  his  daughter.  Lot  2  to  his  brother 
Keana  for  life,  remainder  to  Eekipi,  wife  of  Keana,  and  Lot 
3  to  his  daughter  Kalo.  There  is  practically  no  dispute  as 
to  the  location  of  Lot  1,  which  is  conceded  to  have  been  the 
makai  portion,  as  marked  on  the  map.  But  the  mauka 
kuleana,  apparently  intended  to  constitute  Lots  2  and  3,  now 
furnishes  the  dispute  as  to  which  is  Lot  2  and  which  is 
Lot  3. 

-  It  was  in  evidence  that  the  residence  of  Makaionlu  was  so 
situated  as  that  the  language  of  the  will  would,  or  at  least 
might,  indicate  the  Ewa  side  of  the  mauka  kuleana  as  being 
that  left  to  Eeana,  and  to  which  both  parties  hereto  now 
claim  title.  It  is  conceded  that  defendant  succeeded  by 
regular  conveyances  to  the  title  of  Keana,  and  plaintiff's 
claim  is  founded  upon  a  division  of  the  mauka  kuleana  in 
1876,  between  defendant  and  Ealo,  whereby  defendant  as- 
sumed ownership  of  the  Waikiki  part  (marked  2  on  the  map), 
and  Eiilo  assumed  ownership  of  the  Ewa  portion  (marked  3 
on  the  map)  and  it  is  upon  those  deads,  then  executed,  that 
plaintiff  chiefly  relies. 

Makaioulu  died  in  1867 ;  his  wife  died  soon  after,  and 
left  Ealo,  their  daughter,  a  minor,  who  was  placed  under 
successive  guardians,  among  whom  was  the  defendant,  her 
aunt.  Defendant  lived  in  the  same  house  with  the  Makaio- 
ulu family,  and  after  the  deaths  referred  to,  continued  there 
with  Ealo  the  minor  until  the  house  became  unfit  for  occupa- 
tion. That  house  was  Lot  1  on  the  map,  Ealo's  title  to 
which  is  not  questioned.  When  that  house  became  unin- 
habitable (defendant  having  in  the  meantime  bought  the 
Eeana  interest  from  Eeana's  widow)  defendant  took  what 
material  was  useful  in  the  old  house,  and  with  other  and 
newer  material  built  a  house  mauka  of  the  old  one  on  the  lot 
marked  3  on  the  map.      Defendant  and  Ealo  (then  still  a 
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minor)  went  to  live  in  the  newer  house,  and  there  continued 
till  Kalo  came  of  age,  and  still  later  got  married  and  went 
to  live  on  Kauai. 

In  the  meantime,  in  1874,  defendant  and  Kalo  executed  a 
mortgage  as  co-owners  of  the  present  Lots  2  and  3  (the  en- 
tire mauka  kuleana)  to  M.  Mclnemy,  wherein  they  assumed 
to  be  owners  of  the  entire  kuleana.  There  was  some  contro- 
versy as  to  the  execution  of  this  mortgage,  but  the  facts 
were  very  fully  proven  by  His  Honor  the  Chief  Justice,  who 
drew  the  mortgage,  and  who  identified  defendant  to  J.  H. 
Paty,  who  took  her  acknowledgment.  The  execution  of  this 
instrument  was  on  the  first  trial  flatly  denied  by  defendant ; 
but  on  the  second  trial  she  modified  that  denial  into  a  failure 
of  memory. 

The  Mclnemy  mortgage  was  soon  after  transferred  to  Ke- 
kuanaole  (apparently  for  Fanny  Young  Kekelaokalani) ;  and 
when  it  maturec?,  Fanny  Young's  agent,  Kekuanaole,  went  to 
defendant  and  Kalo  where  they  were  living  on  the  land  in 
issue  and  demanded  payment.  Defendant,  in  her  evidence, 
says:  "He  asked  us  to  pay  what  we  owed,  and  we  replied 
that  we  had  no  money."  It  was  then  arranged  that  they 
should  make  conveyance  of  their  land  in  order  to  pay  off  the 
mortgage,  and  the  deed  from  defendant  to  Fanny  Young, 
covering  the  Waikiki  portion  (Lot  2  on  map),  and  the  mort- 
gage from  Kalo  to  Fanny  Young  of  the  Ewa  portion  (Lot  3 
on  map)  of  the  mauka  kuleana,  were  the  results  of  that  effort 
to  pay  off  the  Mclnemy  mortgage. 

At  the  first  trial  of  the  case  the  plaintiff  offered  in  evi- 
dence and  filed  the  original  deed  from  defendant  to  Fanny 
Young.  Between  that  trial  and  the  last  one  held,  that  deed 
has  been  abstracted  from  the  Court  files  by  some  person 
unknown,  and  has  not  been  found  since;  a  certified  copy 
thereof  is  however  on  file  and  also  of  the  mortgage  from 
Kalo  to  Fanny  Young,  executed  the  same  day,  and  which 
follows  the  deed  upon  the  next  page  of  the  registry.  Both 
documents  were  acknowledged  before  Thomas  Brown,  Begis- 
triur  of  Deeds.     The  mortgage  of  Kalo  to  Fanny  Young  was 
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afterwards  released,  and  another  mortgage  was  given  by  her 
to  Mrs.  Borres,  and  under  the  last  one  mentioned,  the  fore- 
closure proceedings  were  had  through  which  the  plaintiff 
claims  title. 

We  may  fairly  start  from  1874,  the  time  when  defendant 
and  Kalo  executed  the  mortgage  to  Melnerny  of  Lots  2  and 
3,  being  the  mauka  portion.  The  record  of  this  mortgage 
was  notice  to  the  world  that  they  claimed  to  be  the  owners 
of  these  two  lots.  When  the  payment  of  this  mortgage  was 
demanded  defendant  in  her  evidence  says,  "  He  asked  us  to 
pay  what  we  owed,  and  we  replied  that  we  had  no  money;'* 
it  then  became  necessary  to  raise  the  money,  and  then  they 
certainly  divided  the  mauka  portion,  Kalo  giving  a  mort- 
gage to  Fanny  Young  of  her  portion,  Lot  3,  and  defendant 
giving  a  deed  of  her  portion.  Lot  2,  to  Fanny  Young ;  in  that 
deed  defendant  recognizes  the  other  adjoining  lot  as  belong- 
ing to  Kalo,  and  describes  the  lot  she  was  selling  as  the 
lot  conveyed  to  her  by  Kekipi ;  this  deed  was  put  on  record^ 
and  was  notice  to  the  world  that  she  only  claimed  the  lot 
she  sold,  and  was  a  declaration  that  of  the  mauka  portion 
Kalo  took  Lot  3,  and  she  took  Lot  2.  The  defendant  in  her 
evidence  speaks  of  her  visit  to  the  Registry  Office  in  com- 
pany with  Kalo  to  arrange  some  papers  in  connection  with 
her  land  and  talking  with  Mr.  Brown  the  registrar;  these 
papers  must  have  been  the  mortgage  from  Kalo  and  the  deed 
from  herself ;  the.  evidence  points  clearly  to  this  fact.  This 
certainly  was  notice  to  any  purchaser  of  lot  3,  searching  the 
records,  that  defendant  had  no  claim  to  it,  and  that  it  was 
the  property  of  Kalo.  But  defendant  denies  that  she  exe- 
cuted this  deed ;  her  evidence  is  not  positive ;  but  she  tells 
many  facts  which  of  themselves  might  well  be  held  to  prove 
her  execution  without  the  aid  of  direct  and  positive  evidence 
from  any  other  source.  But  we  have  the  positive  evidence 
of  Mr.  Lazarus,  a  subscribing  witness  to  the  deed,  who  was 
at  the  date  of  the  execution  of  the  deed  a  clerk  and  inter- 
preter in  W.  C.  Jones'  oflSce  where  the  deed  was  drawn,  and 
he  (Mr.  Lazarus)  testifies  with  a  minuteness  of  detail  to  the 
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execution  of  the  deed,  aod  to  th«  fact  of  his  having  got  into 
a  quarrel  with  Mr.  Jones,  his  employer,  because  of  having 
told  her  at  the  time  of  reading  and  interpretiilg  the  deed  to 
her  before  signature,  that  she  was  being  taken  in  and  was 
celling  too  cheaply. 

To  have  found  the  verdict  that  the  jury  did,  they  must 
have  found  that  the  defendant  did  not  execute  that  deed. 
We  are  of  opinion  that  such  a  finding  cannot  be  sustained  in 
the  face  of  the  evidence  adduced  in  the  case.  There  is  not  a 
shadow  of  doubt  that  there  was  a  joint  mortgage  from  defen- 
dant and  Kalo,  and  that  it  was  lifted  by  another  mortgage 
from  Kalo  of  part  of  the  land  and  a  deed  from  defendant  of 
the  other  part.  This  fact  in  itself  under  the  circumstances, 
is  in  our  opinion  almost  conclusive.  Defendant  says  herself 
they  had  not  the  money  to  pay  the  mortgage ;  the  first  mort- 
gage was  released,  it  certainly  was  not  released  without  a 
settlement  being  had  of  the  amount  due.  The  evidence 
points  beyond  a  doubt  to  the  fact  that  the  settlement  was 
made  in  the  way  above  stated. 

The  Court  charged  the  jury  that  the  will  of  Makaioulu 
being  uncertain  as  to  the  way  the  mauka  portion  was  to  be 
divided,  then  it  is  to  be  construed  in  the  way  in  which  the 
parties  who  are  interested  themselves  and  those  under 
whom  they  claim  construed  it.  The  evidence  is  clear  as  to 
how  defendant  ana  Kalo  construed  it,  defendant  selling  her 
share  by  metes  and  bounds  and  Kalo  mortgaging  hers. 

The  Court  further  charged,  "  I  instruct  you  as  a  matter  of 
law  that  after  a  lapse  of  time,  after  a  long  time,  and  if  the 
parties  have  acted  as  if  the  deed  were  a  deed  executed  by  the 
defendant,  then  her  mere  testimony  that  she  did  not  execute 
it  is  not  sufficient.  There  should  be  something  more.  If 
you  find  that  the  deed  was  executed  a  long  time  ago,  as  you 
must,  and  if  you  further  find  that  she  assented  to  it  and  that 
possession  has  been  in  accordance  with  it,  then  her  mere 
testimony  as  a  matter  of  law  is  not  sufficient  to  show  that 
she  did  not  execute  it;  that  has  been  decided  by  our  Su- 
preme Court."     Kamalu  vs.  Lovell,  5th  Haw.,  p.  62.     Further 
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on  the  Court  says,  '*  If  you  find  that  she  did  execute  that 
deed  she  is  presumed  to  know  the  contents  of  it ;  she  cannot 
come  in  here'  and  say  that  there  was  a  mistake  or  that  the're 
was  fraud."  Further,  ^'The  acts  of  the  defendant  and  those 
under  whom  she  claims  would  estop  her  from  saying  any- 
thing contrary  to  what  her  acts  have  shown." 

No  exception  was  taken  to  any  part  of  the  charge ;  it  was 
the  law  of  the  case  as  given  by  the  Court.  Defendant's 
counsel  contends,  and  it  is  his  only  contention,  that  the  fact 
was  left  to  the  Jury  and  they  found  for  the  defendant,  and 
the  Court  cannot  interfere  with  the  verdict.  But  a  verdict 
must  be  in  conformity  to  the  law  and  the  evidence ;  there 
must  be  evidence  to  support  it.  The  charge  of  the  Court  in 
this  case  was  clear  and  positive  that  the  mere  denial  of 
defendant  that  she  executed  the  deed  was  not  sufficient.  But 
we  have  the  positive  evidence  that  she  did  execute  it.  In  the 
face  of  the  instructions  given  by  the  Court,  and  the  evidence,, 
we  fail  to  see  how  the  jury  could  find  for  the  defendant.  In 
Bishop  V8.  KalUy  7th  Haw.  p.  591,  the  Court  says:  "If  it 
appears  clearly  to  the  Court  that  the  verdict  is  so  manifestly 
against  evidence  as  to  induce  the  conviction  that  a  mistake 
has  been  made  or  that  injustice  has  been  done,  or  when  it 
appears  that  the  verdict  is  clearly,  palpably,  decidedly  and 
strongly  against  the  evidence,  or  is  manifestly  the  result  of 
bias  or  of  misunderstanding  on  the  part  6i  the  jury,  the  ver- 
dict will  be  set  aside." 

In  the  case  at  bar  we  are  of  the  opinion  that  the  verdict 
is  of  this  nature  and  ought  to  be  set  aside  and  a  new  trial 
ordered.  And  it  is  so  done  accordingly,  and  the  exceptions 
are  sustained* 

C.  W.  Aslifordf  for  plaintiflT. 

J,  Nawahi^  for  defendant. 


POW  KEE  v8.  WILDER  S.  S.  00.  67 


POW  KEE  vs.  WILDER  STEAMSHIP  OOMPANT. 

Exceptions. 
Heamng.  March  22,  1893.  Decision,  May  3,  1893. 

BiCKEBTON  AND  FrEAR,  tW.,  AND  CoOPER,  CIRCUIT  JUDGE. 

(Chief  Justice  Judd  being  disqualified  by  reason  of  being  a 
stockholder  in  defendant  corporation,  Circuit  Judge 
Cooper  sat  in  his  stead.) 

In  an  action  against  a  common  carrier  for  non-delivery  of  goods  de- 
stroyed by  fire,  the  carrier  being  by  special  contract  exempted  from 
liability  for  losses  by  fire  not  due  to  its  negligence,  evidence  of 
changes  in  the  general  conduct  of  its  business  made  by  the  carrier 
after  the  fire,  is  inadmissible  to  show  negligence  at  the  time  of  the 
fire. 

The  acceptance  without  objection  of  a  bill  of  lading  prepared  by  a  ship- 
per and  accepted  by  him  at  the  time  the  goods  are  delivered  to  the 
carrier,  is,  in  the  absence  of  fraud,  imposition  or  mistake,  evidence 
of  the  shipper's  assent  to  a  provision  contained  in  the  body  of  the 
bill  exempting  the  carrier  from  liability  for  losses  by  fire  not  due  to 
its  negligence. 

A  consignor  "  prima  facie  "  has  authority  to  bind  the  consignee  by 
special  contract  exempting  the  carrier  from  liability  for  losses  by 
fire  not  due  to  its  negligence. 

Opinion  of  the  Court,  by  Frear,  J. 

This  is  an  action  on  the  case  for  non  delivery  of  goods 
shipped  at  Honolulu  on  a  steamer  belonging  to  the  defen- 
dant, a  common  carrier,  to  be  delivered  to  the  plaintiff  at 
Paia,  Maui.  The  goods  were  destroyed  by  fire  upon  the 
night  of  their  arrival  at  Kahului,  the  terminus  of  the  sea 
route,  while  in  defendant's  warehouse  and  awaiting  forward- 
ing by  rail  to  Paia  the  next  day.  The  bill  of  lading  is  in 
substantially  the  same  form  as  that  set  forth  in  the  case  of 
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E.  O.  Hall  &  Son  against  the  same  defendant,  but  the  trial 
proceeded  on  the  theory  that  the  exemption  of  the  defendant 
from  liability  for  losses  by  fire  extended  to  inland  as  well  as 
marine  losses.  The  case  was  tried  at  the  October  Term, 
1892,  of  the  Supreme  Court,  before  Dole,  J.,  and  a  jury,  and 
resulted  in  a  verdict  for  the  defendant.  The  defense  was 
that  the  fire  was  accidental  and  that  the  defendant  was  by 
special  contract  exempted  from  liability  for  losses  by  fire  not 
due  to  its  negligence.  The  plaintiff  contended  that  the  fire 
was  due  to  defendant's  negligence,  and  also  that  there  was  no 
special  contract  exempting  it  from  its  common  law  liability 
as  insurer.  In  order  to  prove  defendant's  negligence,  the 
plaintiff,  after  showing  that  the  warehouse  was  an  old  wood- 
en building,  that  the  doors  of  the  front  and  rear  entrances 
were  locked  on  the  inside,  that  there  was  no  inside  watch- 
man and  no  notices  against  smoking,  offered  in  evidence  that 
since  the  fire  the  defendant  had  erected  a  fire-proof  building 
in  place  of  the  one  that  was  burned,  that  it  had  regularly 
forwarded  the  freight  from  Kahului  to  Paia  on  the  day  it  was 
landed  at  Kahului,  that  the  new  warehouse  contained  notices 
against  smoking,  and  that  whenever  goods  were  kept  in  it 
overnight  a  watchman  was  kept  there.  On  the  question  of 
defendant's  exemption  from  liability  by  special  contract,  the 
plaintiff  requested  the  presiding  Justice  to  instruct  the  jury 
that  "defendant's  limitation  of  its  liability  could  only  be 
made  by  contract  with  the  plaintiff.  The  mere  acceptance 
by  a  consignor  of  a  receipt  containing  notice  of  exemption 
from  loss  by  fire  is  not  of  itself  evidence  of  such  contract." 
The  presiding  Justice  refused  to  admit  the  evidence  or  give 
the  instruction,  and  the  case  now  comes  to  us  upon  excep- 
tions to  these  refusals. 

The  evidence  was  clearly  inadmissable,  both  on  principle 
and  authority.  The  ground  usually  assigned  for  the  admis- 
sibility of  such  evidence  is  that  the  making  of  changes  after 
an  accident  is  evidence  of  an  admission  of  negligence  in 
not  having  made  them  before  the  accident.  But  this  by  no 
means   follows.     The   subsequent   changes   may   have   been 
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made  because  the  accident  furnished  an  opportunity  which 
did  not  exist  before  to  make  the  changes,  or  for  reasons 
which  arose  after  the  accident,  and  which  were  not  even 
suggested  by  it,  or  for  reasons  which  were  disclosed  by  the 
accident  but  which  could  not  by  reasonable  diligence  have 
been  ascertained  before  it,  or  because  of  a  laudable  desire  to 
take  extreme  precautions  afterwards,  although  all  the  care 
which  the  law  required  may  have  been  taken  at  the  time  of 
and  prior  to  the  accident.  In  this  particular  case,  for  in- 
stance, it  may  not  have  been  negligence  to  have  continued 
the  use  of  a  wooden  warehouse  built  some  years  ago  under 
circumstances  which  made  it  proper  to  erect  such  a  build- 
ing. A  person  is  not  obliged  to  pull  down  an  expensive 
building  and  erect  another  whenever  he  can  erect  a  better 
one.  And  yet  if  the  old  one  is  destroyed,  due  care  may 
require  the  erection  of  a  new  building  of  a  very  different 
kind  on  account  of  the  changed  circumstances.  Negligence 
is  failure  to  exercise  due  care  under  the  circumstances. 
What  amounts  to  negligence  under  one  set  of  circumstances 
cannot  be  proved  by  showing  what  amounts  to  due  care 
under  another  set  of  circumstances,  much  less  by  showing 
what  is  done  under  the  second  set  of  circumstances,  for  what 
is  then  done  may  be  more  than  due  care  calls  for.  The 
defendant  may  have  been  entirely  free  from  negligence 
both  at  the  time  of  the  accident  and  at  the  time  of  the 
subsequent  changes,  and  yet  very  much  greater  precau- 
tions may  have  been  necessary,  or  may  have  been  taken 
even  if  not  necessary,  in  the  latter  case  than  in  the  former, 
because  of  the  different  circumstances.  It  is  not  enough 
to  say  that  the  defendant  may  show  in  rebuttal  that  the 
circumstances  remain  the  same,  for  the  very  fact  that  an 
accident  has  occurred  is  a  change,  perhaps  a  very  important 
change,  in  the  circumstances.  And  even  if  it  could  be  shown 
that  the  circumstances  remained  unaltered,  yet  no  light 
would  have  been  thrown  on  the  issue,  for  it  would  still 
remain  to  be  shown  what  amounted  to  due  care  and  no  more 
at  the  time  the  changes  were  made.     To  allow  evidence  of 
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this  kind  would  be  in  violation  of  the  rule  which  forbids  the 
introduction  of  issues  on  collateral  facts  which  furnish  no 
legal  presumption  of  the  principal  fact,  thereby  tending  to 
confuse  the  jury,  distract  their  attention  from  the  main  issue, 
and  prejudice  them  against  the  defendant. 

The  Kansas  and  Pennsylvania  courts  hold  such  evidence 
admissible  when  the  subsequent  changes  are  made  soon  after 
the  accident  and  are  such  as  show  that  they  were  suggested 
by  the  accident  and  were  made  to  remedy  the  defects  which 
caused  it,  but  these  courts  also  consider  the  evidence  as  al- 
most worthless  and  give  no  satisfactory  reasons  for  its  ad- 
mission at  all ;  indeed,  in  the  cases  in  which  such  evidence 
has  been  held  admissible,  the  question  was  but  little  consid- 
ered, the  point  not  having  been  an  important  one  in  those 
cases.  The  Supreme  Court  of  Minnesota  in  several  of  its 
earlier  decisions  also  held  such  evidence  admissible  under 
such  circumstances,  but  in  a  later  case,  it  said,  overruling  its 
former  decisions,  that  "on  mature  reflection,  we  have  con- 
cluded that  evidence  of  this  kind  ought  not  to  be  admitted 
under  any  circumstances,  and  that  the  rule  heretofore  adopted 
by  this  Court  is  on  principle  wrong."  Morse  vs  Minv,  dc  St 
L.  By.  Go.  30  Minn.  468.  In  Columbia  dt  P.  S.  R.  Co.  vs. 
Hawthorne,  144  U.  S.  202,  the  Supreme^  Court  of  the  United 
States,  by  Mr.  Justice  Gray,  citing  cases  decided  by  the 
Supreme  Courts  of  nine  of  the  States,  said :  "  It  is  now  well 
settled,  upon  much  consideration,  by  the  decisions  of  the 
highest  courts  of  most  of  the  States  in  which  the  question  has 
arisen,  that  the  evidence  is  incompetent,  because  the  taking 
of  such  precautions  against  the  future  is  not  to  be  construed 
as  an  admission  of  responsibility  for  the  past,  has  no  legiti- 
mate tendency  to  prove  that  the  defendant  has  been  negli- 
gent before  the  accident  happened,  and  is  calculated  to  dis- 
tract the  minds  of  the  jury  from  the  real  issue,  and  to  create 
a  prejudice  against  the  defendant." 

The  instruction  also  was  properly  refused.  It  raises  the 
question  whether  an  acceptance  of  a  bill  of  lading  by  a  ship- 
per is  evidence  of  his  assent  to  its  terms  respecting  the  ex- 
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emption  of  the  carrier  from  liability  for  losses  not  due  to  his 
negligence.     Or,  must  an  express  assent  be  shown?     There 
are  two  classes  of  cases  which  should  be  distinguished.     One 
class  holds  that  a  common  carrier  cannot  exempt  himself 
from  liability  by  a  general  notice,  even  though  the  notice  is 
brought  to  the  knowledge  of  the  shipper.     The  other  class 
holds  that  a  common  carrier  may  be  exempted  from  liability 
by  special    contract   between    the    parties.      If   a    common 
carrier  could  exempt  himself  from  liability  by  notice,  this 
wonld  always  be  done  and  the  law  which  imposes  upon  him 
the  duty  of  receiving  goods  and  transporting  them  as  insurer 
would  be  rendered  nugatory.     But  there  is  no  valid  objection 
to  allowing  a  shipper,  if  he  so  chooses,  to  waive  his  right  to 
hold  the  carrier  to  the  full  obligations  imposed  on  him  by 
law,  and  by  express  contract  to  exempt  him  from  liability 
from  losses  not  due  to  his  negligence.     All  of  the  cases  cited 
by  plaintiffs  counsel  belong  to  the  first  class,  holding  that 
mere  notice  is  not  sufQcient.     In  some  cases  the  notice  was 
published  in  newspapers,  in  others  it  was  posted  in  the  car- 
rier's offices,  in  others  still  it  was  printed  upon  the  back  of 
the  bill  of  lading,  but  in  no  case  was  the  exemption  speci- 
fied in  the  body  of  the  bill  of  lading,  as  part  of  the  contract. 
Where  the  carrier  relies  upon  an  exemption  contained  in  a 
general  notice  it  is  incumbent  upon  him  to  show  not  only 
that  the  notice  was  brought  to  the  knowledge  of  the  shipper, 
but  that  the  shipper  expressly  assented  to  it ;  in  other  words, 
to  prove  that  there  was  something  more  than  mere  notice, 
that  is,  a  contract.     On  the  other  hand,  by  the  great  weight 
of  authority  it  is  settled  that  where  the  exemption  is  inserted 
in  the  body  of  the  bill  of  lading  in  a  way  not  calculated  to 
deceive,  the  mere  acceptance  of  the  bill  by  the  shipper  is,  in 
the  absence  of  fraud,  imposition  or  mistake,  evidence  of  his 
assent  to  its  terms.     The  reason  is  that  the  bill  of  lading  is 
a  contract  as  well  as  a  receipt,  and  a  person  who  accepts  a 
contract,  though  signed  by  the   other   party  alone,  is  pre- 
sumed to  have  acquainted  himself  with  its  contents  and  to 
bave  assented  to  its  terms. 
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The  case  ctiefly  relied  upon  by  the  plaintiff  is  Railroad  Oo» 
V8.  Manufacturing  Co»y  16  Wall.,  318,  in  which  the  Supreme 
Court  of  the  United  States  held  that  the  acceptance  of  a 
receipt  by  a  consignor  without  dissent  was  not  sufficient  evi- 
dence of  a  contract  to  exempt  the  carrier  from  liability,  the 
exemption  clause  being  merely  an  unsigned  general  notice 
printed  on  the  back  of  the  receipt.  But  the  ground  of  the 
decision  was  that  the  exemption  clause  was  a  mere  notice 
and  no  part  of  the  contract  contained  in  the  bill  of  lading. 
In  a  later  case,  Bank  of  Kentucky  vs.  Adams  Exp,  Co,^  97  U. 
S.,  174,  in  which  the  exemption  clause  was  inserted  in  the 
body  of  the  bill  of  lading,  the  same  court  took  a  very  differ- 
ent view.  The  circuit  judge  had  instructed  the  jury  in  sub- 
stance as  follows :  "  If  you  believe  that  the  consignor  pre- 
sented the  bill  of  lading  to  the  agent  of  the  carrier  for  his 
signature,  with  the  blanks  filled,  and  at  such  time  delivered 
to  him  the  package,  without  disclosing  its  owner,  but  ad- 
dressed to  the  consignee,  that  the  bill  was  signed  and  rede- 
livered to  the  consignor,  and  forwarded  to  the  consignee,  then 
the  bill  of  lading  constitutes  the  contract,  and  all  the  excep- 
tions in  it  are  part  of  the  contract,  no  matter  whether  each 
or  all  of  them  were  known  to  the  consignor  or  not ;  and  the 
consignee  is  bound  by  the  contract,  whether  it  expressly 
authorized  the  consignor  to  make  it  or  not.  The  evidence 
tending  to  show  that  the  bill  of  lading  was  not  read  at  the 
time  of  signing,  and  that  nothing  was  said  about  the  excep- 
tions contained  in  it,  is  immaterial.'*  The  Supreme  Court 
said :  "  We  find  no  error  in  what  the  circuit  judge  said  upon 
the  question  whether  the  bills  of  lading,  with  the  exceptions, 
constituted  the  contract  between  the  parties.  The  charge  in 
this  particular  is  justified  by  very  numerous  authorities," 
citing,  among  others,  the  case  of  Oraxie  vs,  Adams,  100  Mass. 
505,  in  which  the  Court  said :  "  The  terms  and  conditions 
(of  the  receipt)  are  expressed  in  the  body  of  it  in  a  way  not 
calculated  to  escape  attention.  The  acceptance  of  it  by  the 
plaintiff,  at  the  time  of  the  delivery  of  his  package,  without 
notice  of  his  dissent  from  its  terms,  authorized  the  defendants 
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to  infer  assent  by  the  plaintiff.  It  was  his  only  voucher 
and  evidence  against  the  defendants.  It  is  not  claimed  that 
he  did  not  know,  when  he  took  it,  that  it  was  a  shipping 
contract  or  bill  of  lading.  It  was  his  duty  to  read  it.  The 
law  presumes,  in  the  absence  of  fraud  or  imposition,  that  he 
did  read  it,  or  was.  otherwise  informed  of  its  contents,  and 
was  willing  to  assent  to  its  terms  without  reading  it." 

In  Mich.  B.  It.  Co.  vs.  Hcde,  6  Mich.,  244,  the  bill  of  lading 
with  the  notice  printed  on  the  back,  was  in  the  same  words 
as  that  in  Railroad  Co.  vs.  Manufacturing  Co.,  supra,  and  the 
reasoning  and  conclusion  of  the  Court  were  also  the  same. 
But  in  the  later  case  of  McMillan  vs.  Mich.  S.  <&  iV^.  /.  B.  B. 
Co.,  16  Mich.,  113,  in  which  the  exemption  clause  was  in- 
serted in  the  body  of  the  bill  of  lading  as  part  of  the  contract, 
the  same  Court  held  differently,  taking  the  same  view  as  was 
taken  by  the  Supreme  Court  of  the  United  States  in  the  later 
case  of  Bank  of  Kentucky  vs.  Adams  Exp.  Co,  cited  supra. 

It  is  true  that  some  courts,  more  particularly  the  Illinois 
courts,  hold  that  the  carrier  must  show  affirmatively  that  the 
shipper  knew,  and  assented  to,  the  terms  of  the  receipt,  but 
the  decisions  of  nearly  all  of  the  courts  in  which  the  question 
has  arisen  are  the  other  way.  See,  in  addition  to  the  cases 
above  cited,  Snider  vs.  Adams  Exp.  Co.,  63  Mo.  376;  Ger- 
mania  Fire  Ins.  Co.  vs.  M.  db  R.  Co.,  72  N.  T.  90 ;  Hoadley  vs. 
Northern  Trans.  Co.,  115  Mass.  304;  Mulligan  vs.  III.  C.  B. 
Co.,  36  la.  181 ;  Latvrence  vs.  N.  Y.  P.  &  B.  B.  Co.,  36  Conn. 
63 ;  King  vs.  Woodbridge,  34  Vt.  566 ;  Farnham  vs.  C.  &  A. 
R.  Co.,  55  Pa.  St.  63 ;  Boorman  vs.  Am.  Exp.  Co.,  21  Wis.  153 ; 
Cinn.  K&D.&D.&  M.  B.  Co.  vs.  P.  &.  B.,  19  On.  St.  221. 
In  the  case  at  bar  the  acceptance  of  the  receipt  is  particularly 
strong  evidence  of  assent  to  its  terms,  for  the  reason  that  the 
receipt  was  prepared  by  the  shippers  and  presented  by  them 
to  the  carrier's  agent  for  his  signature. 

Plaintiff's  counsel  urges  further  that,  even  if  the  consignor 
may  be  bound  by  an  acceptance  of  the  receipt,  yet  the  con- 
signor had  no  authority  to  bind  the  consignee  by  a  special 
contract  of  this  nature.     But  the  case  of  Bank  of  Kentucky 
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V8.  Adams  Exp.   Co,,  mpra,  decides  otherwise,  and,  we  think, 
with  good  reason. 

The  exceptions  are  overruled. 

A.  S.  HartweU,  for  plaintiff! 

F.  M,  Hatch,  for  defendant. 


M.  A.  GONSALVES  &  CO.  vs.  WILDER  STEAMSHIP 

COMPANY. 

Exceptions. 

Hearing,  March  23,  1893.  Decision,  April  17,  1893, 

BiCKERTON  AND  FrEAR,  JJ.,  AND  CoOPER,  CiROUIT  JUDGE. 

(Judd,  C.  J.,  being  disqualified,  he  having  an  interest  in  the 
defendant  company,  Circuit  Judge  Cooper  sat  in  the 
case  by  request.) 

A  receipt  was  given  by  the  defendant  Bteamship  company  for  goods  for- 
warded by  its  steamer  to  be  delivered  at  Paia,  an  inland  place  on 
Maui,  the  exemptions  in  the  receipt  being  ^'  dangers  of  fire  and 
navigation,  or  any  other  accident  or  danger  of  the  seas,  rivers  or 
steam  navigation,  of  whatsoever  kind  and  nature."  The  goods 
were  landed  and  destroyed  by  fire  in  the  warehouse  before  they 
were  forwarded  to  Paia.  Held,  that  the  exemption  from  liability 
for  loss  by  fire,  is  limited  to  loss  by  fire  occurring  at  sea,  and  does 
not  attach  to  the  land  route. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  matter  comes  here  on  questions  of  law  reserved  in 
this  and  two  other  cases,  viz.,  E.  0.  Hall  &  Son  vs.  Wilder 
Steamship  Company  and  A.  W.  Van  Valkenberg  vs.  Wilder 
Steamship  Company  and  were  certified  up  by  Judge  Whiting, 
First  Judge  of  the  Circuit  Court  of  the  First  Circuit.  The 
reserved  question  reads :     "  Is  the  exemption  from  liability 
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for  loss  by  fire  provided  for  by  the  annexed  receipts,  *  A/ 
*B'  and  *C/  or  either  of  them  limited  to  a  loss  occurring  at 
sea,  or  does  it  attach  to  the  whole  distance  therein  named  ? " 
Exhibit  B  is  the  form  of  the  receipt  filed  in  this  case,  and  is 
as  follows : 

"Honolulu,  14th  July,  1891.  Received  from  Gonsalves 
&  Co.,  in  apparent  good  order  except  as  noted,  on  board 
Likelike  the  following  packages,  contents  unknown,  to  be 
delivered  at  Paia,  dangers  of  fire  and  navigation  or  any  other 
accident  or  danger  of  the  seas,  rivers  or  steam  navigation,  of 
whatsoever  kind  or  nature  excepted,  and  with  the  privilege 
of  re-shipping  on  steamboats  or  barges,"  Marked  (PS  in  a 
triangle.) 

Then  follows  a  list  of  the  packages,  and  the  receipt  is 
signed  "Kibling."  The  question  in  this  receipt  is  solely  a 
question  of  construction,  there  being  no  evidence  to  be  con- 
sidered. We  have  to  take  the  document  and  construe  it. 
There  can  be  no  question  as  to  the  defendant  company  being 
a  carrier  by  water;  its  name  so  indicates,  and  the  whole 
phraseology  of  the  receipt  is  applicable  solely  to  marine  car- 
riage and  marine  responsibility.  This  form  was  undoubtedly 
intended  to  be  used  only  for  and  to  cover  the  water  route.  Is 
there  one  word  expressing  an  exemption  from  dangers  by  any 
land  route?  No  alteration  is  made  (which  could  undoubt- 
edly have  been  done)  to  cover  the  land  route. 

"Where  common  carriers  by  water  in  their  bill  of  lading 
made  at  Toledo,  Ohio,  stipulated  to  deliver  goods  to  con- 
signees at  Concord,  N.  H.,  the  damages  of  navigation,  fire, 
collisions  on  the  lakes  and  rivers  and  the  Welland  canal 
excepted,  it  was  held  that  this  limitation  did  not  extend 
to  losses  by  fire  on  the  railroads."  Barter  vs,  Wheeler,  49 
N.  H.,  10, 

"The  general  words  inserted  in  a  maritime  policy  of  in- 
surance after  the  enumeration  of  particular  perils,  are  as  fol- 
lows :  *  And  of  all  perils,  losses  and  misfortunes  that  have 
or  shall  come  to  the  hurt,  detriment  or  damage  of  said  goods 
and  merchandise  and  ship,  etc.,  or  any  part  thereof.' 
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"These  words  it  has  been  observed^  must  be  considered  a^ 
introduced  into  the  policy  in  furtherance  of  the  object  of 
marine  insurance.  *  *  *  They  are  entitled  to  be  consid- 
ered as  material  and  operative  words,  and  to  have  the  due 
effect  assigned  to  them  in  the  construction  of  this  instrument. 
*  *  *  The  meaning  of  the  general  words  may  be  ascer- 
tained by  referring  to  the  preceding  special  words.''  Broom's 
Legal  Maxims,  p*  376-6. 

"  General  words  of  exemption  when  used  after  a  designa- 
tion of  specific  exemptions  and  risks,  will  be  presumed  to  in- 
clude only  those  of  a  similar  character  unless  a  different  in- 
tention is  manifest."  Hawkins  et  aL  vs.  Great  Wesie>m  B.  B, 
Co.,  17  Mich.  66. 

The  words  in  a  receipt  "  any  other  accident  or  dangers  of 
the  seas*'  can  only  mean  that  the  dangers  previously  enu- 
merated are  of  the  same  kind ;  no  other  construction  is  logi- 
cal. The  obvious  meaning  of  this  receipt  is,  that  exemp- 
tions contained  in  it  were  limited  to  the  sea  route. 

We  are  of  the  opinion  that  the  exemption  from  liability 
for  loss  by  fire  provided  for  in  the  receipt  before  us,  is 
limited  to  a  loss  occurring  at  sea,  and  does  not  attach  to  the 
whole  distance  or  to  the  land  route.  T^ere  is  a  stipulation 
made  and  filed  by  counsel  in  this  case,  that  if  the  exemption 
is  held  to  be  limited  to  a  marine  loss,  judgment  shall  be 
entered  for  the  plaintiff 

Judgment  may  be  entered  accordingly  for  the  plaintiff. 

A.  8.  Harttvell,  for  plaintiff. 

F.  M.  Hatch,  for  defendant. 
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A.  W,  VAN  VALKENBERG   v8,   WILDEE    STEAMSHIP 

COMPANY, 

Question  Reserved, 

Hearing,  March  23,  1893.  Decision,  April  17,  1893, 

BiCKERTON   AND   FrEAR,   JJ.,   AND   CoOPER,    CIRCUIT  JUDGE. 

(Judd,  C.J.,  being  disqualified,  he  haying  an  interest  in  the 
defendant  company,  Circuit  Judge  Cooper  sat  in  the 
case  by  request.) 

Opinion  of  the  Court,  by  Bickerton,  J, 

This  matter  comes  here  on  the  same  reserved  questions  of 
law  as  in  the  case  of  M.  A.  Gonsalves  &  Company  vs,  this 
same  defendant.  The  shipping  receipt  in  this  case  is  in  the 
same  form  as  the  one  in  the  Gonsalves  &  Company  case,  with 
the  exception  of  some  slight  alterations  which  in  our  opinion 
do  not  in  any  way  effect  the  construction  to  be  put  upon  it. 
We  therefore  adopt  as  the  opinion  of  the  Court  in  this  case 
the  opinion  filed  in  the  case  of  M.  A,  Gonsalves  &  Company  vs. 
Wilder  Steamship  Company.  There  is  a  stipulation  made  and 
filed  by  counsel  in  this  case,  that  if  the  exemption  is  held  to 
be  limited  to  a  marine  loss,  judgment  shall  be  entered  for  the 
plaintiff. 

Judgment  may  be  entered  accordingly  for  the  plaintiff. 

A,  S.  HartweU,  for  plaintiff. 

F,  M.  Hatch,  for  defendant. 
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E.  O.  HALL  &  SON,  a  Corporation,  Plaintiff,  vs.  WILDER 
STEAMSHIP  CO.,  a  Corporation,  Defendant 

Question  Reserved. 

Hearing,  March  23,  1893.  Decision,  April  22,  1893. 

BiCKERTON  AND  FrEAR,  JJ.,   AND  CoOPER,,  CIRCUIT   JUDGE. 

(Chief  Justice  Judd  being  disqualified  by  reason  of  being 
a  stockholder  in  defendant  corporation.  Circuit  Judge 
Cooper  heard  the  case  in  his  stead.) 

A  common  carrier  by  sea  accepted  goods  which  were  directed  to  an  in» 
land  point  upon  a  marine  bill  of  lading,  field  :  that  the  exemptions 
from  loBB  contained  in  the  bill  were  limited  to  a  loss  at  sea. 

Opinion  op  the  Court,  by  Cooper,  Judge. 

This  is  one  of  three  cases  'which  came  before  this  Court  on 
questions  reserved  by  Circuit  Judge  Whiting.  This  case 
differs  in  sereral  respects  from  the  others,  and  for  that  rea- 
son is  considered  separately. 

The  question  reserved  is  as  follows :  Is  the  exemption 
from  liability  for  loss  by  fire  provided  for  by  the  annexed 
receipt,  marked  Exhibit  '*  A,"  limited  to  a  loss  occurring  at 
sea,  or  does  it  attach  to  the  whole  distance  therein  named? 

Exhibit  "  A"  is  as  follows : 

Honolulu,  July  14,  1891. 

Received  from  Hall  &  Son  in  apparent  good  order  on 
board  the  Likelike,  the  following  packages,  contents  un- 
known, to  be  delivered  in  like  good  order  at , 

dangers  from  fire,  explosion,  collision,  accident  and  damages 
of  the  sea  excepted. 

It  is  expressly  understood  and  agreed  that  the 
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company  is  not  accountable  for  unavoidable  delay  or  deten* 
tion;  that  said  goods  may  be  landed  at  any  time  during  the 
voyage  out  or  return,  or  so  soon  thereafter  as  practicable ; 
and  that  said  goods  shall  be  considered  as  delivered  to  the 
consignee  when  placed  on  the  wharf  or  landing  above  men- 
tioned, and  the  risk  of  said  company  thereby  terminated. 

Live  stock,  nSl  perishable  goods,  glass,  crockery,  or  articles 
contained  in  glass  or  crockery,  castings,  or  any  article  of  a 
fragile  nature,  taken  only  at  risk  of  shipper,  owner  or  con- 
signee, and  will  not  be  responsible  for  moneys  or  jewels  un- 
less placed  in  charge  of  the  freight  clerk. 

T.  T.,  Makawao— 10  cs.  oil $2  50 

2  bd.  buckets 1  00 

M  (in  diamond)  Waihee — 1  bd.  pipes  30 

P.  P.,  Paiar— 1  plow  48 

1  cs.  mdse  25 ...._...... 

(Signed)  Q  Afank. 

Such  instruments  are  both  receipts  and  contracts.  So  far 
as  they  acknowledge  the  delivery  and  acceptance  of  the  goods 
they  are  mere  receipts.  As  to  the  rest  they  are  contracts^ 
Hutchinson  on  Carriers,  Section  122. 

It  will  be  noticed  that  the  name  of  the  place  to  which  the 
goods  were  to  be  carried  was  not  marked  in  the  blank  space 
left  for  that  purpose,  but  the  marks  and  destination  of  the 
goods  were  noted  at  the  foot  of  the  bill  of  lading.  Without 
considering  whether  this  is  a  sufficient  memorandum  to  hold 
the  defendant  liable  for  loss  beyond  its  own  route,  we  think 
it  does  show  the  place  to  which  the  goods  were  intended  to 
be  conveyed,  as  well  as  if  inserted  in  the  space  above. 

The  Court  takes  judicial  notice  of  the  fact  that  Paia,  Ma- 
kawao and  Waihee  are  inland  points^  and  consequently  not 
reached  by  defendant's  steamers. 

Dangers  from  fire,  explosion,  collision,  and  accident,  might 
exist  on  the  land  as  well  as  the  sea,  and  were  it  not  for  a 
clause  which  follows  in  the  bill  of  lading  where  it  is  agreed 
^  that  said  goods  shall  be  considered  as  delivered  to  cox^r 
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signee  when  placed  on  the  wharf  or  landing  above  mentioned^ 
and  the  risk  of  said  company  thereby  terminated,"  it  might 
well  be  considered  as  extending  the  exemption  over  both  the 
land  and  sea  ronte^  No  evidence  comes  before  us  and  it  de- 
volves npon  the  Court  to  construe  the  document  as  it  standa 
unaided  by  custom  or  usage.  Webster  defines  the  word 
landing  as  "  a  place  for  going  or  setting  on  shore,"  and  a 
wharf  "  as  a  perpendicular  bank  or  mound  of  timber  or  stone 
and  earth  raised  on  the  shore  of  a  harbor  or  river."  In  in- 
terpreting written  instruments  we  must  presume  that  words 
have  been  used  in  their  natural  and  ordinary  meaning  unless, 
dear  intention  to  use  them  in  another  sense  can  be  gathered 
from  the  entire  instrument.  Aside  from  the  establishment 
of  general  principles,  but  Uttle  aid  can  be  derived  from 
decided  causes  in  determining  the  construction  of  documents^ 
as  nearly  every  case  has  its  individual  peculiarities. 

Upon  reading  the  bill  of  lading  as  a  whole  it  is  evident 
that  it  was  originally  intended  to  provide  against  marine  loss. 

The  acceptance  of  goods  directed  to  a  place  beyond  the 
terminus  of  defendant's  route  and  to  an  inland  point,  and  the 
noting  of  the  memorandum  of  the  marks  and  destination  was. 
an  attempt  to  change  the  form  of  the  bill  of  lading,  and  it 
was  within  the  power  of  the  defendant  to  so  change  its  tenor 
that  the  exemptions  should  apply  to  the  land  as  well  as  the 
sea  route. 

We  are  of  the  opinion  that  it  is  in  eflfect  a  marine  bill  of 
lading  and  that  the  attempt  to  change  it  into  a  joint  marine 
and  inland  bill  was  ineffectual  so  far  as  the  limitation  of 
liability  was  concerned,  and  that  the  exemption  from  liability 
for  loss  is  limited  to  a  loss  at  sea. 

In  accordance  with  the  stipulation  filed  in  this  case,  judg- 
ment may  be  entered  for  the  plaintiff. 

A.  S.  Hartwdl,  for  plaintiff. 

F^  M.  Haich^  for  defendants 
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THE  QUEEN  vs.   LEN  TAr 

Exceptions, 
Heaeing,  March  24,  1893.  Decision,  April  17,  1893, 

JUDD,    C.J.,   BiCKERTON  AND   FrEAR,    JJ. 

A  verdict  finding  the  defendant  guilty  of  embezzlement  of  the  money  of 
others,  is  not  contrary  to  the  law  and  the  evidence  on  the  ground 
that  the  defendant  was  interested  in  the  money  as  a  partner  with 
the  others,  there  being  evidence  to  sustain  a  finding  that  the  de- 
fendant was  only  an  agent  of  the  others,  and  the  jury  being  instruc- 
ted that  if  they  so  find,  they  must  also  find  that  the  money  belonged 
to  the  others  and  not  to  the  defendant,  and  there  being  evidence  to 
show  that  the  defendant  was  merely  to  receive  and  had  already  re- 
ceived a  6  per  cent,  commission  on  the  money  collected  by  him. 

Opinion  of  the  Court,  by  Bickerton,  J, 

In  August,  1891,  the  defendant,  a  Chinaman  who  under- 
stands English,  arranged  with  the  manager  of  the  Pepeekeo 
Plantation,  for  a  job  of  clearing  a  certain  piece  of  land  of 
about  eighty-five  acres  in  extent  of  its  natural  growth  so  as 
to  be  fit  for  plowing.  The  price  was  to  be  $30  per  acre. 
The  defendant  told  three  Chinamen  named  Fook  Lock,  Lum 
Hin  and  Wong  Lum  that  he  could  get  such  a  contract  for 
them.  They  looked  at  the  land  and  authorized  him  to  make 
such  contract  for  them  and  agreed  to  pay  him  a  commission 
of  five  per  cent,  for  his  services  in  obtaining  the  contract  and 
for  actiug  as  a  middleman  between  them  and  the  plantation 
during  the  progress  of  the  work.  The  contract  was  made  in 
writing  between  the  plantation  and  defendant,  and  the  three 
men,  taking  in  others  with  them,  went  to  work  and  com- 
pleted the  clearing  of  87  acres  in  about  six  months.  During 
the  progress  of  the  work  orders  for  Chinese  provisions  were 
made  by  one  of  the  three  partners  on  a  Chinese  storekeeper. 
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the  goods  supplied  and  the  price  of  these  as  well  as  the  rice 
and  tools  furnished  by  the  plantation  were  to  be  deducted 
from  the  contract  price  of  $30  an  acre  for  87  acres  which 
amounted  to  $2610.  The  defendant  drew  the  money  and 
settled  some  of  the  claims,  bat  did  not  pay  the  balance,  which 
is  claimed  to  be  $1600,  over  to  the  three  men  above  named 
who  called  themselves  the  contracting  **hui."  The  jury 
found  the  defendant  guilty  of  embezzlement  at  the  last 
January  term  of  the  Circuit  Court  for  the  Fourth  Circuit. 

The  matter  comes  to  this  Court  on  exceptions  to  the 
verdict  as  being  contrary  to  the  law  and  the  evidence. 

The  position  taken  by  defendant's  counsel  is  that  the  de- 
fendant was  a  partner  in  this  transaction,  and  was  interested 
in  this  fund  to  the  extent  of  his  five  per  cent,  commission, 
and  therefore  could  not  be  guilty  of  embezzlement,  for  a  man 
cannot  embezzle  his  own  money ;  that  there  never  was  a 
segregation  of  the  respective  interests  of  the  partners  and 
the  appropriation  of  the  general  fund*  of  the  partnership. 

The  prosecution  offered  in  evidence  three  pieces  of  paper 
with  Chinese  writing  on  them ;  these  were  indentified  by  the 
witnesses  as  coming  from  the  defendant.  When  the  witness 
Lum  Hin  was  shown  the  one  written  on  brown  paper  marked 
exhibit  "A;"  he  says  "Len  Tai  gave  me  this,  and  that  was 
written  in  Tong  Chong's  place  and  given  me  there."  When 
asked  who  wrote  it,  he  says  "  Len  Tai  wrote  it ;  that  was  the 
balance  sheet  drawn  up  by  Len  Tai  and  given  to  the  book- 
keeper ;  Len  Tai  gave  it  to  me  and  I  gave  it  to  Fook  Lock.'* 
The  paper  is  also  identified  by  Fook  Lock  as  the  paper  he 
got  from  Lum  Hin ;  he  also  says  "  I  know  it  is  Len  Tai's 
handwriting;"  he  also  testifies  as  to  the  contents  of  the 
document. 

We  have  had  Mr.  Li  Cheung,  the  official  Court  interpreter, 
give  us  a  translation  of  these  Chinese  documents.  Exhibit 
"A"  is  a  statement  of  account  furnished  by  defendant;  it 
shows  that  eighty-seven  acres  of  land  has  been  worked  for 
$2610 ;  then  an  item,  eighty-nine  days  work  furnished  by  the 
plantation  at  $22  per  month,  $75 ;  then  an  item  of  $130  for 
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commissions,  these  two  items  making  a  total  of  $205 ;  then 
comes  a  memo.  "When  yon  have  received  this  paper,  please 
deduct  this  amount  and  after  deducting  it  the  remainder  is  to 
be  divided.  Saturday  is  the  day  fixed  for  pay.  No  other 
news.  Again,  the  provisions  are  not  included  in  this  state- 
ment." This  agrees  very  closely  with  the  translation  of 
this  paper  given  at  the  trial.  The  item  of  $76  is  explained 
in  the  evidence  of  Fook  Lock,  as  being  the  amount  paid  by 
the  plantation  to  some  Japanese  to  complete  the  work  accord- 
ing to  the  contract,  and  had  to  be  deducted  from  the  $2610. 

Exhibit  "B"  dated  December  31,  1891,  is  a  bill  from 
Quong  Fook  Lung  to  Len  Tai  camp,  for  goods  and  provisions 
furnished  amounting  to  $398.72^.  Exhibit  "Bl"  dated 
January  28,  1892,  is  a  bill  from  Quong  Fook  Lung  to  Len 
Tai  camp  for  goods  furnished  $73.85  and  account  rendered 
$398.72|,  total  $472.57^.  These  two  bills  are  not  receipted. 
This  evidence  stands  uncontradicted;  these  documents  at 
once  remove  the  proposition  or  contention  that  defendant 
was  a  partner  with  these  other  men ;  his  own  written  state- 
ment shows  him  to  be  a  middleman  or  agent ;  he  charges  his 
five  per  cent,  commissions  on  the  amount  to  be  received  for 
the  work  done ;  he  even  includes  and  charges  commissions 
on  the  $75  that  was  paid  to  complete  the  work  to  the  sat- 
isfaction of  the  plantation.  The  fact  that  the  name  of  the 
"hui"  was  "Len  Tai  Camp"  does  not  make  Len  Tai,  the 
defendant,  a  partner  in  the  hui. 

Section  1,  Chapter  18,  of  the  Penal  Code,  defines  embezzle- 
ment as  follows :  "  If  any  person  who  is  entrusted  with,  or 
has  the  possession,  control  and  custody  or  keeping  of  a  thing 
of  value  of  another,  by  the  consent  or  authority,  direct  or 
indirect  of  such  other,  without  the  consent  and  against  the 
will  of  the  owner,  fraudulently  converts  or  disposes  of  the 
same  or  attempts  so  to  convert  or  dispose  of  the  same,  to  his 
own  use  and  benefit,  or  to  the  use  and  benefit  of  another 
than  the  owner  or  person  entitled  thereto,  he  is'  guilty  of  the 
embezzlement   of  such   thing."     It   will   be   seen  that   our 
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statute  applies  to  any  person  who  is  entrusted  with  the  con- 
trol    *     *     *     of  a  thing  of  value  of  another. 

The  Court  charged  inter  alia  as  follows :  "  The  question 
of  agency  arises  in  this  case.  If  the  jury  believe  from  the 
evidence  that  the  defendant  in  the  transaction  referred  to  in 
the  evidence,  was  acting  not  as  a  principal  but  as  the  agent 
of  other  parties,  then  they  must  find  that  the  money  received 
by  him  from  the  Pepeekeo  Plantation  was  not  his  own  money, 
but  the  money  of  those  for  whom  he  was  acting  as  agent." 

"  It  makes  no  diflFerence  in  law  whether  the  contract  for 
the  work  in  question  was  made  out  in  his  own  name,  or  in 
that  of  his  principals,  if  he  had  principals.  If  the  jury  be- 
lieve that  the  contract  was  intended  to  be  and  was  the  con- 
tract of  others  than  the  defendant,  or  that  defendant  was 
acting  only  as  an  agent  for  others  in  his  dealing  with  the 
plantation,  then  they  must  find  that  the  money  received  by 
defendant  from  the  plantation  in  the  course  of  that  dealing 
did  not  belong  to  him,  but  to  others.'* 

"If  the  jury  find  from  the  evidence  that  the  money  re- 
ceived by  defendant  in  reality  belonged  to  others,  and  that 
those  others  were  the  persons  named  in  the  indictment,  it 
will  then  remain  to  decide  whether  defendant  converted  and 
disposed  of  such  money,  or  any  of  it,  without  the  authority 
or  consent  of  its  owners.  If  he  did  so  convert  or  dispose  of 
it,  then  he  is  guilty  of  embezzlement." 

There  was  no  exception  taken  to  any  of  these  instructions; 
they  went  to  the  jury  as  the  law  of  the  case  given  by  the 
Court,  and  they  had  to  apply  it  to  the  facts  as  they  found 
them.  There  were  certainly  some  little  inconsistencies  in 
the  evidence  of  the  Chinese  witnesses  which  might  be  ac- 
counted for  by  imperfect  interpretation ;  but  it  was  uncon- 
tradicted, for  no  evidence  at  all  was  offered  for  the  defense. 
The  fact  was  left  entirely  to  the  jury,  and  their  finding  of 
fact  is  clearly  sustained  by  the  evidence.  On  the  evidence 
and- the  law  as  given  by  the  Court,  we  are  of  the  opinion  that 
the  verdict  was  not  contrary  to  the  law  and  the  evidence. 
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The  exceptions  are  overruled. 

Attoimey- General  and  (7.  W.  Ash/ordy  ior  prosecution. 

J,  if.  Davidson,  for  defendant. 


THE  HAWAIIAN  COMI^IEBCIAL  AND  8UGAK  COM- 
PANY v8.  THE  WAIKAPU  SUGAB  COMPANY. 

Appeal  from  Judd,  C.  J. 

Hearing,  March  27,  1893.      Decision,  September  19,  1893. 

Judd,  C.J.,  Bickerton,  J.,  and  Whiting,  Circuit  Judge. 

(Mr.  Justice  Frear  having  been  of  counsel  did  not  sit  in 
this  case,  and,  by  request.  Whiting,  Circuit  Judge, 
sat  in  his  stead.) 

Where  one  of  two  tenants  in  common  entered  into  occupation  of  not 
more  than  his  proportion  of  the  land  owned  in  common  and  cultiva- 
ted the  same,  the  other  tenant  also  occupying  the  rest  of  the  land, 
he  is  not  liable  to  account  to  the  other  tenant  for  the  profits  made 
thereupon  from  his  own  labor  and  capital,  unless  there  be  shown  an 
ouster  or  what  is  equivalent. 

Two  tenants  is  common  of  moieties  occupied  separate  portions  of  the 
common  property,  not  denying  each  other's  title,  nor  asking  to  be 
let  into  the  portion  of  the  land  occupied  by  the  other ;  one  tenant 
asked  the  other  for  a  settlement  of  the  matter,  but  did  not  desire 
partition  :    Eteld,  not  suflBcient  to  conetitute  ouster. 

Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  a  bill  for  partition  of  land  and  for  an  account. 
Both  parties  agree  that  partition  may  be  made,  and  the  main 
question  before  us  is  whether  an  account  of  issues  and  profits 
shall  be  ordered.  The  bill  is  defended,  by  leave  of  the 
Court,  by  George  W.  Macfarlane,  a  shareholder  in  and  own- 
ing one-half  of  the  stock  of  the  defendant  corporation,  the 
other  half  of  the  stock  being  held  by  Claus  Spreckels,  as 
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trustee  for  the  plaintiff  corporation.  Leave  was  given  to  Mr. 
Macfarlane  to  defend  the  suit  as  a  shareholder,  because  it 
was  impossible  to  procure  corporate  action  in  the  defendant's 
corporation,  the  stock  being  held  in  equal  proportions  by 
Mr.  Macfarlane  and  Mr.  Spreckels,  and  the  by-laws  requiring 
the  assent  of  three-fourths  of  the  stock  for  corporate  action, 
there  being  no  directors. 

We  find  the  substantial  facts  of  the  case  to  be  as  follows  : 
The  plaintiff  corporation  owns  in  fee  simple  one  undivided 
half  of  the  land  in  question,  which  consists  of  a  portion  of 
the  Ahupuaas  of  Waikapu  and  of  Pulehunui,  known  together 
as  the  "  Waikapu  Commons,"  situated  on  the  island  of  Maui. 
The  area  of  the  entire  tract  is  about  15,000  acres.  It  con- 
sists mainly  of  the  land  on  the  isthmus  between  East  and 
West  Maui  and  has  a  chain  of  sand  hills  running  through 
and  dividing  it.  The  land  was  formerly  owned  by  one  Henry 
Oornwell,  who  conveyed  one  undivided  half  thereof  to  Claus 
Spreckels  on  the  20th  June,  1878,  and  Claus  Spreckels  con- 
veyed the  same  interest  to  the  plaintiff  corporation  on  the 
27th  February,  1885. 

Henry  Comwell  conveyed  fifteen-sixteenths  of  one-half  of 
this  land  to  George  W.  Macfarlane  and  Wm.  H.  Cornwell  on 
the  1st  March,  1877,  and  on  the  9th  June,  1879,  he  conveyed 
to  the  same  parties  the  remaining  one-sixteenth. 

On  the  4th  December,  1883,  G.  W.  Macfarlane  and  Wm. 
H.  Cornwell  conveyed  their  one  undivided  half  of  this  land, 
thus  acquired,  to  the  defendant  corporation,  which  has  been 
incorporated  on  the  13th  July  of  the  same  year.  Until  the 
year  1889  the  shares  of  the  defendant  corporation  were  own- 
ed one-half  by  Wm.  H.  Cornwell  and  the  other  half  by  Geo. 
W.  Macfarlane,  except  eighteen  shares  held  by  R.  E.  Hind, 
and  which  became  the  property  of  Mr.  Macfarlane  in  March, 
1889,  who  has  since  held  them.  Claus  Spreckels  bought  in 
March,  1889,  the  shares  of  Wm.  H.  Comwell  and  holds  them 
for  the  plaintiff  corporation ;  and  at  the  date  of  the  bill  the 
stock   of   the   defendant   corporation  was   owned   as  above 
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stated,  one-half  by  Mr.  Macfarlane  and  one-half  by  the  plain- 
tiff corporation. 

The  property  in  question,  held  as  tenants  in  common  by 
the  plaintiff  and  defendant  corporations  in  moities,  contains, 
as  stated,  about  15,000  acres  of  land,  and  it  lies  between  the 
land  and  sugar  works  of  these  respective  corporations,  there 
being  about  5,000  acres  capable  of  growing  sugar  cane,  if 
irrigated,  on  the  side  of  the  intersecting  sand  hills  next  to 
and  adjoining  the  property  and  works  of  the  plaintiff  corpo- 
ration and  about  2,000  acres  of  similar  character  on  the  side 
of  the  sand  hills  adjoining  the  Waikapu  plantation  (defendant 
corporation.)  No  part  of  this  land  has  water  upon  it  or 
water  rights  with  which  sugar  cane  could  be  cultivated.  As 
to  the  relative  quality  and  value  of  the  land  on  each  side  of 
the  sand  hills  the  testimony  is  conflicting,  and  it  is  not 
essential  here  to  consider  which  part  is  the  more  valuable. 
When  Mr.  Spreckels  purchased  from  Henry  Cornwell  he 
made  a  written  agreement  by  which  Mr.  Cornwell  was  allow- 
ed to  graze  his  cattle  on  the  common  property  and  on  the 
Ahupuaa  of  Wailuku  owned  by  Mr.  Spreckels,  for  three  and 
a  half  years  free  of  charge ;  and  on  the  29th  August,  1881, 
Mr.  Spreckels  and  Mr.  H.  Cornwell  signed  an  agreement  to 
divide  and  partition  the  lands  owned  by  them  in  common  on 
Maui  and  more  especially  the  tract  of  land  one  undivided 
half  of  which  was  sold  by  Cornwell  to  Spreckels  (the  Waikapu 
Commons.)  'But  as  Mr.  H.  Cornwell  had,  four  years  previous 
to  this,  sold  his  interest  in  this  land  to  Messrs.  G.  W.  Mac- 
farlane and  W.  H.  Cornwell,  the  agreement  to  divide  was 
without  binding  effect  upon  the  moiety  now  held  by  the  de- 
fendant corporation.  The  plaintiff,  the  Hawaiian  Commer- 
cial and  Sugar  Company,  a  foreign  corporation,  had  begun 
operations  as  a  sugar  plantation  in  this  country  previous  to 
1882,  but  the  title  to  its  property  was,  including  the  interest 
in  the  Waikapu  Commons,  in  Claus  Spreckels  until  1885 
when  it  was  transferred  to  the  corporation.  Mr.  Spreckels 
had  in  1882  a  controlling  interest  in  the  corporation  which 
continued  to  the  date  of  this  suit.     In  April  or  May,  1882, 
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the  employees  of  the  Hawaiian  Commercial  and  Sugar  Com>- 
pany  began  to  fence  in  and  cnltivate  in  sugar  cane  some  land 
on  the  Waikapu  Commons  contiguous  to  its  other  cane  fields 
in  the  land  of  Wailuku,  and  whether  the  title  to  one>half  of 
the  Waikapu  Commons  was  then  in  Spreckels  or  his  corpo- 
ration is  unessential,  as  it  seems  to  us,  since  the  corporation 
has  adopted  his  acts  in  this  respect  and  reaped  the  benefit  of 
them  and  would  not  be  allowed  to  plead  want  of  title  in  it  at 
the  time  of  the  occupation.  Year  by  year  the  corporation 
took  in  more  land,  plowing  it  up,  fencing  and  planting  it  field 
by  field,  until  it  had  brought  under  cultivation  in  sugar  cane, 
though  not  all  at  any  one  time,  some  forty-five  hundred  or 
five  thousand  acres  of  the  common  property.  Upon  this  it 
brought  water  to  irrigate  the  cane,  bought  from  the  Waihee 
Sugar  Company  and  led  from  the  Waihee  river,  and  water 
from  its  own  ditch  leading  from  the  district  of  Hamakua,  and 
transported  the  cane  when  harvested  to  its  own  mills  by 
means  of  railways.  The  plaintiff  corporation  fenced  and 
maintained  in  fence  the  land  which  it  cultivated.  All  that 
part  of  the  Waikapu  Commons  on  the  Waikapu  side  of  tne 
sand  hills  and  whatever  was  not  under  fence  by  the  plain- 
tiff corporation,  being  uninclosed,  was  used  for  grazing  by 
the  defendant  corporation  for  its  own  and  other  persons* 
cattle,  and  this  company  also  inclosed  and  cultivated  in 
sugar-cane  for  a  short  time  three  parcels  of  land  on  the 
Waikapu  side  of  the  sand  hills  amounting  to  107  acres  and 
also  inclosed,  and  has  ever  since  used  as  a  grazing  paddock 
some  150  acres  of  land  situated  near  Maalaea  Bay.  The 
defendant  corporation  has  received  some  inconsiderable  sums 
of  money  for  pasturing  animals  on  the  uninclosed  portions 
of  the  common  estate,  keeping  an  account  thereof. 

All  this  common  produces  a  good  growth  of  grass  from 
winter  rains  which  dries  up  in  summer,  but  it  is  impossible 
to  produce  crops  of  sugar  cane  upon  it  without  the  use  of 
water  for  its  irrigation.  W.  H.  Cornwell  was  manager  of  the 
Waikapu  plantation  in  1876,  and  has  continued  to  be  such 
manager  up  to  the  date  of  this  suit,  covering  a  period  pre- 
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vious  to  and  ever  since  its  incorporation.  In  1882,  when  the 
plaintiff  began  to  plow,  fence  and  cultivate  across  the  line 
and  in  the  common  property,  it  was  noticed  by  Mr.  Cornwell, 
the  manager  of  the  Waikapu  plantation,  who  notified  his 
then  partner,  Mr.  Macfarlane,  of  the  fact.  Mr.  Macfarlane 
then  applied  to  Mr.  Spreckels  for  a  "division"  or  "settle- 
ment," and  he  and  Mr.  Spreckels  agreed  to  meet  upon  the 
land  with  a  surveyor  and  ascertain  if  it  could  be  divided. 
The  parties  met  in  July,  1882,  went  over  a  portion  of  the 
land  together,  but  came  to  no  agreement,  Mr.  Spreckels  not 
expressly  declining  to  divide,  but  dismissing  the  subject 
when  approached  by  Mr.  Macfarlane,  saying  "  it  was  not  an 
easy  matter  to  divide  the  land." 

Both  parties  to  this  suit  say  that  they  never  at  any  time 
denied  the  title  of  the  other  in  this  land.  Both  Mr.  Cornwell 
and  Mr.  Macfarlane  testify  that  they  never,  at  any  time, 
asked  to  be  allowed  to  use  any  portion  of  the  common  estate 
included  within  the  fence  of  the  plaintiff  corporation  and 
cultivated  by  it,  and  also  that  the  defendant  corporation's 
occupation  of  such  portion  of  the  land  as  it  did  occupy  was 
never  expressly  interfered  with  or  objected  to  by  Mr.  Spreck- 
els or  the  plaintiff  corporation. 

There  is  no  dispute  as  to  the  fact  that  each  party,  plaintiff 
and  defendant,  has  used  and  occupied  separate  portions  of 
the  common  estate  from  1882  to  the  date  of  this  suit,  and 
each  has  used  that  portion  of  the  land  contiguous  to  the  rest 
of  its  property.  Thus  far  the  facts  of  this  case  as  outlined 
above  are  not  disputed.  We  come  now  to  the  question  of 
law  whether  to  entitle  a  tenant  in  common  to  an  account 
from  his  co-tenant  an  ouster,  or  what  is  equivalent,  is  essen- 
tial to  be  proved  as  is  contended  by  plaintiff  or  whether  the 
tenant  in  possession  is  liable  to  be  made  to  account  to  his 
co-tenant,  even  though  no  ouster  be  shown.  But  before  en- 
tering upon  this  discussion  it  must  be  remembered  that  this 
is  not  the  case  of  one  tenant  in  common  occupying  the  whole 
of  the  estate,  for  the  occupation  of  the  plaintiff  though  differ- 
ing in  character  from  the  occupation  of  the  defendant  was  of 
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not  more  than  one-half  of  the  area  of  the  common  estate. 
Nor  is  this  a  ease  where  one  tenant  has  rented  out  the  land 
to  third  parties  taking  all  the  rents  to  his  own  use.  But  in 
the  case  before  us  the  Hawaiian  Commercial  and  Sugar 
Company  has  used  its  own  capital  and  labor  in  cultivating 
sugar  cane,  having  brought  water  upon  the  land,  upon  not 
more  than  one-half  of  the  acreage  of  the  common  estate,  and 
the  Waikapu  Sugar  Company  has  been  in  possession  and  got 
what  it  could  out  of  the  remaining  part. 

An  ouster  is  the  wrongful  dispossession  or  exclusion  from 
real  property  of  a  party  who  is  entitled  to  the  possession. 
As  between  tenants  in  common  where  all  are  entitled  to  the 
possession,  the  intent  with  which  possession  is  taken  is 
material,  for  a  stranger  having  no  title  may  enter  land  and 
exercise  acts  oi  ownership  over  it  and  leave  little  room  to 
doubt  that  he  thereby  intends  to  oust  the  true  owner.  But 
a  co-tenant  may  enter  the  whole  or  any  part  of  the  common 
estate  as  he  has  legal  right  to  do,  and  the  presumption  of 
law  is,  when  nothing  more  is  done,  that  he  intends  to  do 
nothing  beyond  the  assertion  of  his  right.  There  must  be 
stronger  evidence  to  prove  that  one  tenant  has  ousted 
another,  than  to  prove  that  a  person  having  no  right  to  the 
possession  has  ousted  the  owner.  The  proof  of  ouster  be- 
tween tenants  in  common  ought  to  be  of  the  most  satisfac- 
tory nature.  The  law  will  deem  the  possession  amicable  until 
the  tenant  out  of  possession  has  in  some  method  been  noti- 
fied that  it  has  become  hostile.  Freeman,  Co-T.  &  Par.,  Sec. 
221.  In  Vermont  it  is  said  that  the  acts  relied  upon  to 
prove  ouster  between  tenants  in  common  must  be  such  as 
would  constitute  ouster  between  landlord  and  tenant  Buck- 
master  vh.  Needham,  22  Vt.,  623* 

In  New  York  it  is  held  that  to  establish  an  adverse  pos- 
session by  one  tenant  in  common  such  as  will  effect  the 
ouster  of  his  co-tenant,  notice  in  fact  of  the  adverse  claim  is 
required,  or  unequivocal  acts,  open  and  public,  making  the 
possession  so  visible,  hostile,  exclusive  and  notorious  that 
notice  may  be  fairly  presumed.     Culver  vs,  Rhodes,  87  N.  T., 
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348.  Undoubtedly  exclusive  possession  of  a  part  of  the  com- 
mon property  may  be  taken  with  the  intent  to  oust  his  co- 
tenant  of  it.  Carpenter  vs.  Webster,  27  Cal.,  525.  In  this 
California  case  there  had  been  a  refusal  by  the  tenant  in  pos- 
session to  let  the  out-tenant  in  and  occupy  the  sixty  acres 
cnltivated  by  the  tenant  in  possession,  which  was  only  a 
small  part  of  the  whole  estate.  The  case  of  Bennett  vs. 
Clemence,  6  Allen,  18,  is  not  in  point,  for  there  the  tenant  in 
possession  had  erected  a  permanent  structure  which  appro- 
priated exclusively  the  entire  land,  and  this  was  held  to  be 
evidence  of  ouster.  "Nothing  is  better  settled  than  the  rule 
that  the  mere  occupation  of  premises  owned  in  common,  by 
one  of  the  tenants  in  common,  does  not  entitle  his  co-tenant 
to  call  him  to  account,  or  render  him  in  any  way  liable  to  an 
action  for  the  use  and  occupation  of  the  estate.  Each  owns 
the  estate  per  mi  et  per  tout  If  a  co-tenant  does  not  see  fit 
to  come  in  and  occupy,  the  other  still  has  the  right  to  the 
enjoyment  of  the  estate,  and  in  such  case  the  sole  occupa- 
tion of  one  is  not  an  exclusion  of  the  other.  Each  tenant, 
being  seized  of  each  and  every  part  and  parcel  of  the  estate, 
has  a  right  to  the  use  and  enjoyment  of  it,  and  so  long  as  he 
does  not  hold  his  co-tenant  out,  or  in  any  way  deprive  him 
of  the  occupation  of  the  estate,  he  exercises  only  a  legal 
right,  and  receives  nothing  for  which  he  is  bound  to  account 
to  his  co-tenant."     Badger  vs.  Holmes,  6  Gray,  118. 

By  the  common  law  there  was  no  remedy  by  one  tenant  in 
common  against  the  other  taking  the  entire  profits  and  by 
the  Statute  of  Anne  (4  and  5  Anne,  Chap.  16,  Sec.  27)  an 
action  of  account  might  be  maintained  by  one  tenant  in 
common  against  the  other  charging  him,  as  bailiff,  for  receiv- 
ing more  than  his  share  or  proportion  and  it  was  necessary 
to  show  an  actual  receipt  of  rents  and  profits  over  and  above 
his  share  thereof.  The  English  courts  restrict  the  co-tenant's 
liability  for  accounting  to  money  received  from  third  parties 
and  a  majority  of  the  States  of  the  American  Union  adopt 
the  same  rule.  We  understand  that  the  opposite  view  ob- 
tains in  Georgia,  Virginia,  Ohio,  Ehode  Island  and  possibly 
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in  Vermont  and  New  Jersey,  where  a  tenant  in  possession  is 
held  accountable  for  profits  made  by  his  own  labor  out  of 
the  common  estate  more  than  his  proportion  in  accordance 
with  his  title.  See  Izard  vs.  Bodine  (N.  J.)  reported  in  69 
Am.  Dec.  696 ;  Early  vs.  Friend,  16  Grat.  21  (Va.)  reported  in 
78  Am.  Dec.  649 ;  West  vs.  Meyer,  46  Ohio,  71 ;  Hayden  vs, 
Merrill,  44  Vt.,  336. 

The  vie^w  of  the  majority  is  thus  expressed  by  Freeman  in 
Co.  T.  &  Par.  Sec.  225:  "But  the  decided  preponderance  of  the 
authorities  both  in  England  and  America,  affirms  the  right  of 
each  co-tenant  to  enter  upon  and  hold  exclusive  possession 
of  the  common  property,  and  to  make  such  profit  as  he  can 
by  proper  cultivation  or  by  other  usual  means  of  acquiring 
benefit  therefrom,  and  to  retain  the  whole  of  such  benefits,  pro- 
vided that  in  having  such  possession,  and  in  making  such 
profits,  he  has  not  been  guilty  of  an  ouster,  of  his  co-tenant, 
nor  hindered  the  latter  from  entering  upon  the  premises  and 
enjoying  them  as  he  had  a  right  to  do.  The  reasoning  upon 
which  these  decisions,  constituting  the  great  bulk  of  the 
authorities  on  this  subject,  rests  is :  That  as  each  co-tenant 
has,  at  all  times,  the  right  to  enter  upon  and  enjoy  every 
part  of  the  common  estate,  this  right  cannot  be  impaired  by 
the  fact  that  another  of  the  co-tenants  absents  himself  or 
does  not  choose  to  claim  his  right  to  an  equal  and  common 
enjoyment ;  that  it  would  be  inequitable  to  compel  a  co-ten- 
ant in  possession  to  account  for  the  profits  realized  out  of  his 
skill,  labor  and  business  enterprise  when  he  has  no  right  to 
call  upon  his  co-tenant  to  contribute  anything  towards  the 
production  of  these  profits,  nor  to  bear  his  proportion,  when 
through  bad  years,  failure  of  crops,  or  other  unavoidable 
misfortune  the  use  made  of  the  estate  resulted  in  a  loss  in- 
stead of  a  profit  to  the  one  in  possession.''  The  following 
cases  sustain  this  view : 

Feck  vs.  Carpenter,  7  Gray,  283. 

Crane  vs.  Waggoner,  27  Ind.,  52. 

Shepherd  vs.  Richard^  2  Gray,  424. 

Woolever  et  al.  vs.  Knapp,  18  Barb.,  265. 
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Pico  V8.  Columbet,  12  Cal.,  414. 

Cook  V8.  Webb,  21  Minn.,  428. 

Kean  vs,  Connelly ,  25  Minn.,  222. 

Hause  vs.  Hause,  29  Minn.,  252. 

Everts  V8.  Beach,  31  Mich.,  135. 

Campan  vs,  Campan,  44  Mich.,  31. 

Reynolds  vs,  Wilmet,  46  Iowa,  693. 

Sears  vs,  SelleWy  28  Iowa,  505. 

Blood  vs.  Blood,  110  Mass.,  547. 

Osbom  vs.  Osbom,  62  Tex.,  495. 

Creed  vs.  People,  81  111.,  565. 

The  following  cases  in  our  own  Court  show  that  an  ouster 
is  essential  in  the  instances  given : 

Nakuaimanu  vs.  Halstead,  4  Haw.,  42. 

Kaia  vs.  Kamadh,  4  Haw.,  352. 

We  hold  upon  authority  that  to  charge  a  tenant  in  com- 
mon with  what  profits  he  may  make  while  in  possession  of 
the  common  estate  or  a  part  thereof  an  ouster  of  his  co-tenant 
or  what  is  equivalent  must  be  shown.  Mere  occupation  is  not 
sufficient.  Occupation  is  not  necessarily  exclusion.  Upon 
principle  also  we  consider  this  to  be  the  best  view.  If  the 
mere  fact  of  occupation  by  a  tenant  in  occupation,  who 
wishes  by  his  industry  to  obtain  some  profit  from  land  in 
which  he  has  an  interest,  would  render  him  liable  to  a  tenant 
who  does  nothing  but  lie  by  and  see  the  land  tilled  and  im- 
proved, it  would  be  a  serious  discouragement  to  agriculture 
and  business  enterprise,  and  such  lands  would  be  very  apt  to 
lie  idle.  No  one  could  safely  occupy  and  use  such  lands.  Par- 
tition would  have  to  be  resorted  to  in  every  case  of  such  joint* 
ownership. 

We  come  now  to  the  question  whether  the  facts  of  this 
case  show  an  ouster  by  the  plaintiff  of  the  defendant.  We 
have  seen  that  the  actual  occupation  of  the  Waikapu  Com- 
mons was  of  separate  portions  by  each  of  the  tenants  in  com- 
mon. Both  Mr.  Macfarlane,  the  stockholder,  and  Mr.  W.  H, 
Comwell,  the  manager  of  the  Waikapu  Sugar  Company,  knew 
of  the  occupation  by  plaintiff  from  time  to  time  as  the  land 
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of  the  common  estate  was  ooonpied  bj  plaintiff  for  sugar 
culture.  Both  these  gentlemen  saj  that  they  never  at  any 
time  nor  in  any  manner  consented  or  agreed  that  Mr.  Spreck* 
els  or  the  Hawaiian  Commercial  and  Sugar  Company  should 
fence  in  and  take  exclusiye  possession  of  any  part  of  the 
Waikapu  Commons.  And  yet,  while  fully  aware  of  this  occu- 
pation, neither  of  them  ever  objected  to  it  or  protested 
against  this  action,  nor  denied  the  plaintiff's  title  to  it,  nor 
asked  to  be  let  into  possession  and  make  use  of  the  part  so 
occupied.  In  fact  the  Waikapu  Sugar  Company,  it  was 
admitted,  with  its  limited  water  supply  could  not  have  used 
the  land  for  cane  culture.  We  remark  here  that  all  the 
facts  of  the  case  certainly  for  a  long  period  of  time,  are  con- 
sistent with  an  agreement  for  separate  occupation,  although 
we  do  not  consider  such  an  agreement  to  be  sufficiently 
and  clearly  proved.  The  separate  occupation  was  ami- 
cable. The  plaintiff  corporation  kept  its  cane  fields  fenced, 
and  if  defendant's  cattle  broke  into  them  they  were  re- 
turned to  defendant  without  charge  for  damage.  A  simple 
arresting  and  impounding  of  these  animals  for  trespass  by 
the  plaintiff's  company  would  have  been  sufficient  to  show  a» 
ouster,  and  the  breaking  of  the  fences  by  defendant's  com- 
pany and  letting  their  animals  into  the  cane  fields  of  plaintiff' 
would  show  that  they  objected  to  this  use  of  the  land  and 
claimed  it.  None  of  these  things  were  done.  All  we  have  in 
evidence  are  the  mild  efforts  of  Mr.  Macfarlane  to  procure  a 
''settlement"  of  the  matter  from  Mr.  Spreckels.  It  has 
been  difficult  for  us  to  ascertain  what  this  request  for  a  "  set- 
tlement" meant.  Mr.  Macfarlane  explains  it  by  saying  that 
he  meant  compensation  for  the  use  and  occupation  of  the 
land  by  Mr.  Spreckels'  company.  And  he  distinctly  says 
that  he  never  really  desired  a  partition  of  the  estate.  A  re- 
quest for  a  settlement  could  hardly  be  considered  a  claim  for 
owelty  in  the  face  of  the  avowal  by  Macfarlane  that  he  did 
not  desire  partition.  But  as  we  have  seen,  he  would  not  be 
entitled  to  such  compensation  under  our  view  of  the  law, 
unless  he  had  demanded  that  his  company  be  let  into  the  use 


HAW.  C.  &  S.  00.  V8.  WAIKAPU  S.  00.  85 

of  that  part  of  the  estate  thus  occupied  and  been  refused,  or 
was  able  to  show  facts  from  which  an  ouster  could  be  found. 
He  says  he  made  no  such  formal  request,  excusing  himself 
for  the  reason  that  his  other  business  relations  would  suffer. 
He  was  a  debtor  to  Mr.  Spreckels  or  his  sons  in  a  very  large 
amount  and  a  hostile  attitude  in  the  matter  of  the  Waikapu 
Commons  would  have  made,  in  his  opinion,  a  rupture  of 
those  relations ;  payment  of  his  debts  would  be  exacted,  and 
this  would  entail  loss,  and  perhaps  ruin,  to  himself  and  his 
patrons.  While  regretting  this  unfortunate  position,  all  we 
can  say  is  that  the  Court  cannot  vary  the  law  to  suit  his  cir- 
cumstances, and  whatever  be  the  reason  for  making  no  ex- 
plicit demand  for  possession— a  refusal  to  comply  being  an 
ouster — we  do  not  find  any  such  proved.  Mr.  Macfarlane 
weighed  all  his  business  interests,  and  if  some  outweighed 
those  under  consideration  and  prevented  his  taking  the  stand 
which  the  law  required  of  him  in  order  to  enable  him  to  have 
the  redress  he  now  seeks,  it  cannot  now  be  helped.  Hostile 
proceedings  between  these  corporations  did  not  begin  until 
June,  1891 ;  Mr.  Macfarlane  says  that  in  1886  or  1887  he 
had  become  freed  from  all  his  pecuniary  obligations  to  Mr. 
C  Spreckels  or  the  Spreckels  brothers.  Certainly  there  was 
nothing  to  prevent  hia  making  a  demand  for  possession  of 
the  land  occupied  by  plaintiff's  corporation  during  this  in- 
terval. 

We  therefore  hold  that  no  ouster  has  been  shown  in  this 
case  and  the  appeal  is  dismissed.  The  decree  of  the  Chief 
Justice,  which  orders  partition  of  the  estate,  but  without  an 
account  from  either  party  to  the  other,  is  affirmed. 

jP.  M.  Hatch,  for  plaintiff. 

A.  8.  Hartwell,  C.  L.  Carter^  Thurston  &  Frear,  for  de- 
fendant 
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IN  THE  MATTEE  OF  THE  APPLICATION  OF  ANTO- 
NIO FEEEAEA  SEEENO,  for  a  Writ  of  Mandamus 
against  J.  H.  S.  KALEO,  District  Magistrate  of  Hana» 
Maui. 

Hearing,  March  28,  1893.  Decision,  April  11,  1893» 

JUDD,    C.J.,   BiCKERTON   AND   FrEAR,   J  J. 

Petitioner  was  convicted  in  a  District  Court  of  a  misdemeanor  and  fined. 
He  paid  the  costs,  and  his  attorney  stated  in  Court,  "^  We  will 
apiKjal,"  and  paid  $1.10,  the  cost  of  the  certificate  of  appeal.  No 
Court  was  stated  to  which  petitioner  wished  to  appeal.  By  statute 
appeals  must  be  perfected  in  ten  days  after  judgment.  After  the 
lapse  of  twelve  days  the  attorney  went  to  the  Magistrate  to  have 
his  appeal  completed.  The  Magistrate  declined  to  grant  the  certi- 
ficate, and  the  attorney  received  back  the  $1.10,'  costs  of  certificate. 
Held,  on  this  showing,  that  this  Court  is  not  authorized  to  order 
the  Ma>gistrate  to  allow  the  appeal. 

Rights  lost  by  negligence  of  an  attorney  cannot  be  restored  by  the 
Court. 

The  remedy  is  by  action  against  the  attorney. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  substantial  facts  of  this  case  we  find  to  be  as  follows : 
On  the  10th  August,  1892,  the  petitioner  was  arrested  on  a 
charge  of  selling  spirituous  liquors  without  a  license.  He 
deposited  cash  bail  $100  with  the  Deputy  Sheriflf.  The  case 
was  heard  by  the  respondent  as  District  Magistrate  of  Hana^ 
Maui,  on  the  13th  and  15th  of  August.  The  Magistrate  found 
petitioner  guilty,  and  on  the  15th  August  sentenced  him  to 
pay  a  fine  of  $100  and  costs  $7.40.  The  bail  money  was 
handed  by  the  Deputy  Sheriff  to  the  Magistrate  as  the  fine 
imposed,  the  petitioner  paid  the  costs  $7.40,  and  his  attor- 
ney, S.  W.  Kaai,  Esq.,  announced  to  the  Court:  "We  will 
appeal,"  and  paid  $1.10,  the  costs  of  the  certificate  of  appeal. 
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There  was  some  conversation  between  petitioner  and  his 
attorney  as  to  the  Court  to  which  the  appeal  had  better  be 
taken,  Sereno  wishing  it  to  go  to  the  Circuit  Court  to  be 
held  at  Lahaina  in  December,  and  Mr.  Kaai  preferring  it  to 
go  to  Circuit  Judge  Kepoikai  at  Chambers.  Mr.  Kaai  says 
he  preferred  the  latter  Court  as  his  license  permitted 
him  to  practice  there,  but  not  in  the  Circuit  Court.  This 
conversation  was  not  in  the  hearing  of  the  Court.  The 
Deputy  Sheriff  and  the  Magistrate  both  say  that  no  Court 
was  designated  as  the  one  to  which  the  appeal  was  to  be 
taken.  Mr.  Kaai  then  stated  to  the  Court  that  he  would  tell 
the  Court  within  the  statutory  five  days  which  Court  he  ap- 
pealed to.  Five  days  are  allowed  by  law  in  which  to  note  an 
appeal,  which  must  be  perfected  within  ten  days  from  the 
judgment.  This  time  would  therefore  expire  on  the  25th 
August.  On  the  27th  Mr.  Kaai  came  to  the  Magistrate  to 
complete  his  appeal.  The  Magistrate  told  him  the  time  had 
expired,  and  declined  to  grant  the  certificate.  On  the  30th 
Mr.  Kaai  took  back  from  the  Magistrate  the  $1.10  costs  of 
appeal  certificate,  and  receipted  for  it.  This  he  had  no  right 
to  do;  but  later  on  he  tendered  this  sum  to  his  client,  the 
petitioner,  who  declined  to  receive  it.  At  the  end  of  the 
month  the  Magistrate  got  the  $100  fine  from  the  Deputy 
Sheriff,  who  had  been  holding,  it  as  bail  for  the  further  ap- 
pearance of  the  petitioner  on  appeal,  and  remitted  it  to  the 
Treasury.  The  writ  was  sued  out  on  the  21sfc  March  last. 
On  this  showing  we  are  asked  by  the  petitioner  to  order  the 
District  Magistrate  to  grant  the  appeal  to  the  Circuit  Judge 
at  Chambers,  on  the  ground  that  the  petitioner  had  done  all 
that  was  required  of  him  to  entitle  him  to  his  appeal,  and 
that  he  should  not  suffer  from  the  negligence  of  his  attorney. 

We  cannot  agree  with  this.  An  attorney  is  the  mouth- 
piece of  his  client,  the  agent  which  the  Court  and  the  client 
look  to  in  the  transaction  of  business  before  the  Court.  A 
legal  right  lost  by  negligence  of  an  attorney  cannot  be 
restored  by  the  Court.  Mr.  Kaai  should  have  designated 
the  Court  to  which  the  appeal  was  intended  to  be  taken.    He 
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gives  no  valid  excuse  why  lie  delayed  this  until  the  ten  days 
had  elapsed. 

It  is  always  a  matter  of  regret  when  the  Court  is  unable, 
from  negligence  of  an  attorney  to  do  justice  to  a  party.  But 
the  statute  respecting  appeals  was  not  complied  with  and  we 
cannot  make  shipwreck  of  the  law  .on  account  of  the  hardship 
of  this  case.  A  party  injured  by  the  negligence  of  his  attor- 
ney has  his  remedy  in  a  civil  action. 

We  find  that  the  respondent  has  shown  sufficient  reasons 
for  refusing  to  grant  the  appeal,  and  therefore  dismiss  the 
complaint. 

C.  Creighton,  for  petitioner. 

Attorney- General  W,  0,  Smithy  for  respondent. 
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Submission. 

Hearing,  April  3,  1893.  Decision,  May  30,  1893. 

BiCKERTON  AND  FrEAR,  JJ.,  AND  A.  S.  HaRTWELL,  ACTING  JUSTIGE. 

(Chief  Justice  Judd  being  disqualified  by  reason  of  his  hold- 
ing land  under  the  same  title,  A.  8.  Hartwell,  of  the  Bar, 
acting  Justice,  sat  in  his  stead,  in  accordance  with  the 
provisions  of  Section  56  of  Chapter  LVII  of  the  Laws 
of  1892.) 

A  devise  and  bequest  of  all  the  testator's  property  to  "my  daughter 
and  her  heirs,  the  same  to  be  held  in  trust,  however,  by  my  execu- 
tors during  the  natural  life  of  my  said  daughter,  and  the  same  is  to 
be  managed  and  controlled  by  them  for  her  use  and  benefit,  they 
accounting  for  and  paying  over  to  her  the  income  from  the  same 
upon  her  reasonable  request,  and  upon  her  decease,  in  case  she  has 
not  during  her  lifetime  disposed  of  the  said  estate  by  will  or  other* 
wise,  it  is  my  will  that  my  executors  shall  distribute  the  said  estate 
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and  any  increase  thereof  among  the  legal  heirs  of  my  said  daugh- 
ter/^ gives  to  the  daughter  the  fee  in  the  testator's  real  estate  and 
absolute  ownership  of  his  personal  estate. 

Opinion  of  the  Coubt,  by  Mb.  Habtwell. 

The  following  is  the  statement  of  facts  agreed : 
"George  Wood  died  in  Honolulu  in  the  year  1867,  haying 
before  death  made  and  executed  his  last  will  and  testament, 
which  will  has  been  duly  admitted  to  probate  by  the  Su- 
preme Court,  a  copy  of  which  is  hereto  annexed  and  made  a 
part  hereof. 
"The  fifth  clause  or  item  of  said  will  is  as  follows : 
"  *  Subject  to  my  debts  and  the  legacies  hereinbefore  grant- 
ed with  which  I  first  charge  my  estate,  I  give  and  bequeath 
all  my  property,  both  real  and  personal  and  mixed,  to  my  be- 
loTed  daughter,  Eliza  Vincent  Wood,  and  her  heirs,  the  same 
to  be  held  in  trust,  however,  by  my  executors  herein  pro- 
vided for  during  the  natural  life  of  my  said  daughter,  and  the 
same  is  to  be  managed  and  controlled  by  them  for  her  use 
and  benefit,  they  accounting  for  and  paying  over  to  her  the 
income  from  the  same  Upon  her  reasonable  request;  and 
upon  her  decease,  in  case  she  has  not  during  her  lifetime  dis- 
posed of  the  said  estate  by  will  or  otherwise,  it  is  my  will 
that  my  executors  shall  distribute  the  said  estate  and  any 
increase  thereof  among  the  legal  heirs  of  my  said  daughter, 
according  to  the  law  then  existing  for  the  distribution  of 
estates  of  intestates.' 
"  The  sixth  clause  or  item  of  said  will  is  as  follows  : 
" '  I  ordain  and  appoint  Captain  Benjamin  F.  Snow  and 
Charles  K  Bishop  of  Honolulu  executors  of  this  my  last  will 
and  testament  and  guardians  of  the  person  and  property  of 
my  daughter,  Eliza  Vincent  Wood,  and  in  case  of  their 
decease  or  refusal  to  take  the  trust,  whosoever  the  Court  of 
Probate  shall  appoint  to  execute  this  will  shall  be  and  is 
hereby  vested  with  all  of  the  powers  and  rights  granted  by 
this  will  to  my  executors  named  by  me,  and  it  is  my  will  and 
the  persons  hereby  appointed  my  executors  and  guardians  of 
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my  daughter  or  whoever  may  be  appointed  to  fill  their  places 
as  however  provided  shall  during  the  natural  life  of  my  said 
daughter  hold  my  entire  estate,  real,  personal  and  mixed,  in 
trust,  and  manage  and  control  the  same  for  the  best  interest 
of  the  legatees  hereinbefore  named,  and  out  of  the  income  of 
the  same  pay  the  legacies  and  bequests  as  hereinbefore  pro- 
vided, and  that  upon  the  decease  of  my  daughter,  unless  she 
has  by  will  or  otherwise  disposed  of  her  interest  in  my  estate 
as  granted  by  this  will,  to  distribute  the  same  among  the 
legal  heirs  of  my  daughter,  according  to  the  law  then  exist- 
ing for  the  distribution  of  intestate  estates,  subject  to  any 
charge  upon  the  same  then  existing  to  pay  the  annuities  or 
allowances  provided  for  in  this  will.' 

"The  said  Eliza  Vincent  Wood  afterwards  intermarried 
wifch  one  W.  M.  Austin,  who  died  leaving  him  surviving  the 
said  Eliza  Vincent  Austin ;  that  no  issue  were  born  of  said 
marriage. 

"That  after  the  death  of  said  W.  M.  Austin,  his  said 
widow  intermarried  with  the  said  E.  W.  Holt,  and  that  on 
the  —  day  of  December,  1891,  the  said  Eliza  Vincent  Holt 
died  leaving  no  issue  her  surviving  nor  having  had  issue  by 
said  R.  W.  Holt ;  that  the  said  Eliza  Vincent  Holt,  before  her 
death,  made  and  executed  her  last  will  and  testament,  which 
will  has  been  duly  admitted  to  probate,  a  copy  whereof  is 
hereto  annexed  and  made  a  part  hereof. 

"  That  under  the  said  last  will  and  testament  the  whole  of 
the  estate  of  said  Eliza  Vincent  Holt  was  devised  to  her  said 
husband,  E.  W.  Holt. 

"  That  the  said  Ono  luko  is  a  brother  of  the  said  Eliza 
Vincent  Holt,  and  that  she  left  no  other  heir  at  law  her  sur- 
viving, excepting  her  said  husband  and  her  said  brother. 

"That  all  the  annuitants  mentioned  in  the  will  of  said 
George  Wood  are  dead. 

"  The  question  in  diflference  between  the  said  Ono  luko  and 
the  said  R.  W.  Holt,  is  as  follows : 

"  What  if  any  estate  does  the  said  Ono  luko  take,  being  a 
brother  of  said  Eliza  Vincent  Holt,  under  and  by  virtue  of  the 
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terms  and  conditions  of  the  last  will  and  testament  of  the 
said  George  Wood,  the  said  Eliza  Vincent  Holt  having  made 
and  executed  in  her  lifetime  a  last  will  and  testament,  which 
has  been  duly  admitted  to  probate." 

It  is  unnecessary  to  set  forth  the  copies  of  the  wills  above 
mentioned. 

It  seems  to  us  that  the  will  gives  to  the  daughter  the  fee 
in  the  testator's  real  estate  and  the  absolute  ownership  of  his 
personal  estate.  The  words  of  the  will  are,  "I  give  and  be- 
queath all  my  property  to  my  daughter  aud  her  heirs."  The 
provision  that  the  property  be  held,  managed  and  controlled 
by  the  executors  does  not  require  the  executors  to  hold  the 
fee  or  legal  title.  "That  belongs  to  those  persons  who 
might  at  any  time  sell  the  estate  and  terminate  the  trust." 
Per  Cur.  Pettingill  V8,  Boynton,  139  Mass.,  248. 

In  the  leading  case  cited  by  the  plaintiff,  Miller's  Admr.  vs. 
Potierfieid,  86  Va.,  876  (19  Am.  St.,  919),  there  were  no  words 
in  the  will  which  gave  more  than  a  life  estate  to  the  widow, 
and  it  was  held  that  a  devise  over  of  "  all  property  remain- 
ing unused "  did  not  "  import  absolute  ownership "  in  the 
widow. 

So  in  the  ably  considered  case  of  Burleigh  vs.  doughy  52 
N.  H.,  267,  only  a  life  estate  was  expressly  given.  In  none 
of  the  cases  cited  by  the  plaintiff  are  there  apt  words  in  the 
will  giving  more  than  a  life  estate. 

Thrall  vs.  Spear,  63  Vt.,  266,  goes  further  than  the  cases 
above  cited,  but  it  was  only  a  life  estate  which  was  given  in 
that  case. 

A  devise  in  fee  may  be  restricted  to  a  life  estate,  but  this 
can  only  be  done  by  language  which  clearly  means  or  implies 
such  result.     There  is  no  such  language  in  this  will. 

The  plaintiff  could  not  have  a  remainder  grafted  on  a  fee, 
nor  could  he  take  a  fee  by  way  of  executory  devise  or  con- 
ditional limitation,  for  that  is  an  estate  which  the  first  taker 
cannot  defeat. 

The  executors  are  not  required  to  hold  the  testator's  pro- 
perty  for   the   purpose    of   paying    other   charges.     If   the 
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daughter  had  exercised  the  power  of  sale  which  is  clearly  im- 
plied, the  purchaser  would  have  bought  subject  to  the  rights 
of  the  annuitants  while  they  were  alive.  The  agreed  facts 
state  that  the  annuitants  are  now  dead.  There  were  and  are 
no  acts  required  of  the  executors  in  respect  of  the  property 
except  that  it  "be  held  in  trust"  during  the  daughter's  life- 
time, and  "  managed  and  controlled  by  them  for  her  use  and 
benefit,  they  accounting  for  and  paying  over  to  her  the  in- 
come from  the  same  upon  her  reasonable  request,  and  upon 
her  decease  in  case  she  has  not  during  her  lifetime  disposed 
of  the  said  estate  by  will  or  otherwise,''  to  "distribute  the 
said  estate  and  any  increase  thereof  among  the  lawful  heirs 
of  my  said  daughter." 

There  is  nothing  to  be  done  by  the  executors  which  re- 
quires them  to  have  the  legal  estate  any  more  than  a  guar- 
dian is  required  to  have  the  legal  estate  which  he  holds, 
manages  and  controls  for  the  benefit  of  his  ward. 

In  this  view  it  is  immaterial  whether  the  daughter  exer- 
cised her  power  of  appointment  in  accordance  with  common 
law  requirements,  the  property  having  been  devised  to  her 
absolutely,  and  no  restriction  being  placed  by  the  will  upon 
her  absolute  ownership. 

The  daughter's  will  was  evidently  not  meant  to  be  under  a 
power  of  appointment,  nor,  in  order  to  bar  the  plaintiff  from 
taking,  need  it  be  under  such  power.  If  she  was  the  owner, 
she  could  exercise  her  rights  without  reference  to  any  power 
of  disposal  supposed  to  be  implied  by  the  language  of  the 
testator. 

C.  W.  Ash/ord,  for  plaintiff. 

Cecil  Broivn,  for  defendant 
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J.  S.  WALKER  v8.  A.  P.  PETERSON,  and  Others. 

Exceptions. 
Hearing,  April  4,  1893.  Decision,  April  6,  1893. 

JUDD,    C.J.,   BiCKERTON   AND   FrEAR,   J  J. 

It  is  not  error  to  order  stricken  from  the  record  a  paper  purporting  to 
be  defendants'  answer,  which  does  not  conform  to  the  statute — 
Section  1106  of  Compiled  Laws.  This  paper  having  been  stricken 
ofif  it  was  proper  to  declare  the  defendants  in  default,  upon  the 
Clerk's  certificate  that  the  summons  had  been  duly  served,'and  that 
no  answer  complying  with  the  statute  had  been  filed  within  the 
time  prescribed  by  law. 

The  record  of  the  Court  cannot  be  impugned  by  the  Clerk's  minutes. 

Where  two  acts  done  appear  to  be  dated  the  same  day,  the  presumption 
is  that  they  were  done  in  their  proper  logical  order. 

Opinion  of  the  Court,  by  Judd,  C.J. 

Section  1106  of  the  Civil  Code  as  amended  (Compiled 
LawB,  pp,  322  and  3)  makes  it  incumbent  upon  a  defendant 
served  with  a  summons  in  an  action  on  a  liquidated  demand 
to  file  either  a  demurrer  or  an  answer  denying  the  facts. 
''Provided  that  in  all  cases  where  the  defendant  is  sued  as 
the  maker,  drawer,  acceptor  or  endorser  of  any  banker's 
check,  promissory  note,  bill  of  exchange,  or  other  negotiable 
security,  he  shall  not  be  allowed  to  file  an  answer  unless  he 
shall  file  therewith  an  afiSdavit  made  by  himself  or  by  some 
person  cognizant  of  the  facts,  on  his  behalf,  that  the  defen* 
dant  has  a  good  defense  to  the  action  on  the  merits,  and 
stating  some  substantial  ground  of  defense  to  the  action,  if 
such  action  be  commenced  within  six  months  after  the  dis- 
honor of  the  instrument  on  which  the  action  is  brought." 

In  the  case  before  us  the  action  is  on  a  promissory  note 
dated  October  26,  1891,  for  $2500  signed  by  defendant  Pe- 
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terson  and  nine  others,  payable  to  the  order  of  John  F.  Bow- 
ler, trustee,  six  months  after  date,  with  interest  at  one  per 
cent,  per  month,  upon  the  payment  of  which  Bowler  was  to 
assign  to  the  makers  the  mortgage  upon  the  "  Elele  "  news- 
paper plant.  The  note  was  endorsed  by  Bowler  to  plaintiff. 
The  suit  was  brought  October  17,  1892,  and  all  the  defen- 
dants were  served.  On  the  4th  November,  1892,  the  defen- 
dants' attorney  filed  with  the  Clerk  a  paper  as  follows :  "  In 
"the  Supreme  Court  of  the  Hawaiian  Islands.  January 
"Term,  1893.  John  S.  Walker  vs.  A.  P.  Peterson  et  al.  De- 
"  fendants*  answer.  And  now  come  the  defendants  by  their 
"  attorney  and  deny  the  truth  of  each  and  every  allegation  in 
"  plaintiff's  complaint  contained,  (Sig.)  A.  P.  Peterson  and 
"the  names  of  all  the  defendants  by  their  attorney  A.  P. 
"Peterson.     Honolulu,  H.  I.,  Nov.  4,  1892." 

At  the  February  Term,  1893,  of  the  Circuit  Court,  First 
Circuit,  to*  which  the  case  came  by  the  Act  to  Reorganize  the 
Judiciary  Department,  on  the  11th  d^j  of  February,  counsel 
for  plaintiff  having  given  written  notice  to  defendants* 
counsel  of  his  intention  so  to  do,  applied  to  the  Court  for 
judgment  by  default  on  the  ground  that  no  answer  had  been 
filed  as  by  the  statute  in  such  case  made  and  provided.  The 
motion  was  heard  on  the  25th  February.  The  notes  of  pro- 
ceedings by  the  Clerk  say  that  "the  Court  grants  the  motion 
on  the  ground  that  no  answer  had  been  filed  in  accordance 
with  law  and  the  purported  answer  is  ordered  stricken  from 
the  record."  A  certificate  signed  by  the  Clerk,  and  dated  the 
same  day,  is  on  file  to  the  effect  that  no  answer  according  to 
the  statute  in  such  case  made  and  provided  has  been  filed  in 
the  cause,  and  that  it  appears  by  the  return  of  the  Marshal 
that  each  of  the  defendants  has  been  personally  served  with 
a  copy  of  the  summons,  and  that  more  than  twenty  days 
have  elapsed  since  service  and  no  answer*complying  with  the 
statute  has  been  filed  by  any  of  the  defendants.  The  order 
declaring  defendants  in  default,  signed  by  Circuit  Judge 
Whiting,  is  dated  the  same  day  and  recites  that  it  appears  by 
the  certificate  of  the  Clerk,  made  and  filed  this  day,  that  the 
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defendants  are  in  default  and  that  no  answer  by  one  or  either 
of  them  has  been  filed  as  by  the  statute  in  such  case  made 
and  provided,  and  it  appearing  that  plaintiffs  claim  is  based 
on  a  promissory  note  made  by  defendants,  it  orders,  adjudges 
and  decrees  the  defendants  to  be  in  default,  and  refers  to  the 
Clerk  the  assessment  of  the  amount  of  the  plaintiff's  claim — 
principal,  damages  and  interest — and  to  enter  judgment 
thereupon  with  costs. 

To  this  the  defendants  took  exceptions.  It  is  urged  upon 
us  in  support  of  the  exceptions  that  the  proceedings  were 
irregular  and  should  be  set  aside,  because  an  answer  tvas  filed 
within  twenty  days  and  the  Clerk's  certificate  is  defective  and 
untrue  in  stating  that  no  answer  was  filed.  It  should  have 
said  that  the  answer  filed  was  not  accompanied  by  an  affidavit 
setting  out  some  substantial  ground  of  defense.  Moreover, 
that  the  order  declaring  defendants  in  default  was  made  be- 
fore the  so-called  answer  was  ordered  to  be  stricken  from  the 
files. 

We  do  not  regard  this  position  as  sound.  If  the  Clerk's 
minutes  would  indicate  that  the  motion  for  default  was  grant- 
ed before  the  answer  was  ordered  stricken  from  the  files,  this 
cannot  impugn  the  record  itself  which  consists  of  the  certifi- 
cate of  the  Clerk  that  no  answer  as  required  by  statute  was 
filed  and  the  order  for  judgment  by  default  which  recites  the 
certificate.  The  legal  presumption  is  that  where  the  date  is 
the  same  of  several  acts,  they  must  be  considered  to  have 
been  done  in  their  proper  logical  order,  and  we  must  presume- 
that  the  certificate  was  filed  before  the  order.  We  notice 
that  the  Clerk's  minutes  state  the  granting  of  the  default  and 
the  striking  off  of  the  answer  in  one  and  the  same  sentence. 

The  statute.  Section  1109,  Compiled  Laws,  entitles  a  plain- 
tiff to  receive  from  the  Court  an  order  declaring  the  defen- 
dant in  default,  "  iii  case  the  defendant  does  not  put  in  an 
answer  to  the  petition  as  hereinbefore  required,"  the  plaintiff 
to  prove  service  of  the  summons  and  default  in  answering, 
'^bjthe  clerk's  certificate."  The  so-called  answer  was  not 
the  answer  required  by  statute  in  the  case  at  bar.     It  was 
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not  for  the  Clerk  to  refuse  to  file  it,  it  being  labelled  "  Defen- 
dants' answer."  The  statute  says  "he  shall  not  be  aUowed^* 
to  file  an  answer  of  the  description  under  consideration. 
This  does  not  give  the  Clerk  the  judicial  function  to  decide 
whether  or  not  the  paper  complies  with  the  statute.  It 
means  that  in  law  such  a  paper  cannot  be  considered  by  the 
Court  as  an  answer,  and  the  course  pursued  was  the  proper 
one — to  treat  it  as  a  nullity  and  order  it  off  the  record. 

No  effort  was  made  by  defendants  before  the  time  for 
answer  had  expired  to  amend  the  so  called  answer  so  as  to 
comply  with  the  law,  and  no  leave  was  asked  of  the  Court  to 
do  this  before  motion  to  declare  defendants  in  default,  nor 
was  there  a  motion  made  to  open  the  default.  The  defen- 
dants rely  on  the  record  as  showing  error.  We  find  none. 
Exceptions  overruled. 

G,  Broum,  for  plaintiff. 

C,  Creighton,  for  defendants. 
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THE  QUEEN  vs.   AH  HUM. 

Exceptions. 

Hearing,  April  5,  1893.  Decision,  April  14,  1893. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,   JJ. 

The  defendant  had  been  convicted  in  July  last  of  a  violation  of  Chapter 
41  of  the  laws  of  1886  relating  to  gaming,  and  appealed.  In  the  Cir- 
cuit Court,  First  Circuit,  to  which  the  appeal  went  for  trial,  he 
moved  to  dismiss  the  charge  on  the  ground  that  the  Act  of  1886  had 
been  repealed  by  the  Lottery  Bill  of  January  13th  last  and  specifi- 
cally by  Act  21  of  the  Legislature  of  the  Provisional  Government  on 
March  7th  last.  Section  12  of  Act  21  prescribes  that  pending  prose- 
cutions under  the  repealed  law  shall  not  be  affected  by  the  repeall- 
ing Act,  and  Section  23  of  the  Civil  Code  is  in  general  terms  to  the 
same  effect ; 

Held,  that  the  prosecution  of  defendant  should  be  proceeded  with  under 
the  Act  of  1886. 

Opinion  of  the  Court,  by  Judd,  C.J. 

On  the  15th  of  July,  1892,  the  defendant  was  convicted  in 
the  Police  Court  of  Honolulu  of  violating  Section  3,  Chapter 
41,  Laws  of  1886,  by  managing  or  conducting  or  assisting  in 
the  managing  or  conducting  of  a  lottery  known  as  Che  Fa,  on 
the  10th  of  July  last.  He  appealed,  and  on  the  23d  of 
February  last  he  moved  the  Circuit  Court,  First  Circuit,  to 
dismiss  the  charge  made  against  him  on  the  ground  that 
there  is  no  law  in  force  under  which  he  can  be  prosecuted. 
The  motion  was  overruled  by  Judge  Whiting,  presiding,  and 
exceptions  thereto  are  now  brought  to  this  Court.  At  the 
time  of  his  conviction  in  the  Police  Court  the  Act  of  1886 
was  in  full  force  and  effect.  But  while  this  motion  was  be- 
fore the  Circuit  Court,  and  before  its  decision,  the  Act  of 
1886  had  been  specifically  repealed  by  Act  21  of  the  Execu- 
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tive  and  Advisory  Councils  of  the  Provisional  Government, 
approved  on  the  7th  March  last. 

There  being  no  question  that  the  Act  of  1886  is  now 
repealed  by  "  Act  21,"  it  is  unnecessary  to  discuss  the  ques- 
tion whether  it  was  previously  repealed  by  implication  by 
the  Act  of  January  13th,  1893,  entitled  "An  Act  granting  a 
franchise  to  establish  and  maintain  a  lottery,"  the  so-called 
«  Lottery  bill." 

Act  21  is  entitled  "  An  Act  to  prohibit  gambling  and  gam^ 
ing,"  and  has  a  saving  clause  in  Section  12  as  follows:  "No 
suit  or  prosecution  pending  for  any  ofifense  committed  or  for 
the  recovery  of  any  penalty  or  forfeiture  incurred  under  any 
law  heretofore  enacted  shall  in  any  case  be  affected  by  the 
passage  of  this  Act." 

Section  23  of  the  Civil  Code,  under  the  caption  "  Of  the 
repeal  of  laws,"  is  as  follows :  "  No  suit  or  prosecution 
pending  at  the  time  of  the  repeal  of  any  law,  for  any  offense 
committed,  or  for  the  recovery  of  any  penalty  or  forfeiture 
incurred  under  the  law  so  repealed,  shall  in  any  case  be 
affected  by  such  repeal."  Both  of  these  last  above  quoted 
sections  are  in  effect  the  same ;  the  former  being  specific  and 
the  latter  general. 

It  is  contended  by  defendant's  counsel  that  the  provisions 
of  neither  of  these  two  sections  are  sufficient  to  now  author- 
ize a  trial  and  conviction  under  the  repealed  law  of  1886. 

We  hold,  following  the  case  of  the  United  States  vs.  2?ct- 
singer,  128  U.  S.  Rep.,  401,  that  "under  the  general  prin- 
ciples of  the  common  law,  the  repeal  of  a  penal  statute 
operates  as  a  remission  of  all  penalties  for  violation  of  it 
committed  before  its  repeal,  and  a  release  from  prosecution 
therefor  after  said  repeal,  unless  there  be  either  a  clause  in 
the  repealing  statute,  or  a  provision  of  some  other  statute, 
expressly  authorizing  such  prosecution." 

But  without  doubt  if  the  repealing  Act  discloses  the  mani- 
fest intention  of  the  Legislature,  that  notwithstanding  a  general 
saving  statute,  all  prosecutions  under  the  repealed  Act  should 
thereafter  be  at  an  end,  the  particular  intention  must  prevail 
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It  is  objected  to  thus  giving  effect  to  general  statutes  of  this 
character  that  one  Legislature  has  not  the  power  to  bind  a 
subsequent  one ;  but  a  general  saving  statute  is  regarded  as 
a  sort  of  "  legislative  by-law"  which  the  Legislature  is  sup- 
posed to  keep  in  mind  when  repealing  penal  laws.  Many  or 
most  of  the  saving  statutes  of  other  jurisdictions  have  in  ad- 
dition to  words  like  the  Hawaiian  statute,  the  further  decla- 
ration that  the  prosecution  in  pending  cases  may  continue 
under  the  repealed  law  as  if  it  were  not  repealed.  There- 
fore constructions  of  courts  upon  such  statutes  dissimilar  to 
ours  will  not  be  instructive. 

What  was  the  intention  of  the  Legislature  in  enacting 
Section  23  of  the  Civil  Code  and  Section  12  of  **Act  21?" 
These  statutes  mean  that  no  prosecution  for  any  offense  com- 
mitted in  violation  of  the  law  then  in  force,  which  prosecution 
was  pending  when  the  law  was  repealed  shall  be  affected 
by  the  repeal,  *.  c,  the  prosecution  shall  not  be  affect- 
ed by  the  repeal.  If  not  affected  by  the  repeal  why  should 
it  not  proceed?  This  must  necessarily  follow.  A  similar 
construction  was  put  upon  the  Mass.  Stat,  by  Gray,  C.  J., 
in  Commonwealth  vs,  Desmond^  123  Mass.,  407.  The  Court 
said  the  general  statutes  of  Massachusetts  established  cer- 
tain rules  for  the  construction  of  repealing  statutes  and 
one  of  these  was  that  the  *^  repeal  of  an  Act  shall  not  affect 
any  prosecution  pending  at  the  time  of  the  repeal  for  an 
offense  committed  under  the  Act  repealed,"  and  the  statute 
of  1876  which  repealed  the  Act  of  1874  did  not  affect  the 
prosecution  of  the  defendant  which  was  pending  when  the 
statute  of  1876  was  passed.  The  exceptions  were  overruled 
and  the  conviction  sustained. 

In  California  Section  329  of  the  Political  Code  is  as  fol- 
lows :  ^'  The  repeal  of  any  law  creating  a  criminal  offense 
does  not  constitute  a  bar  to  the  indictment  or  information 
and  punishment  of  an  act  already  committed  in  violation  of 
a  law  so  repealed,  unless  the  intention  to  bar  such  indict- 
ment or  information  and  punishment  is  expressly  declared  in 
the  repealing  Act."     And  the  Supreme  Court  of  that  State 
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held  in  People  vs.  McNulty,  93  Cal.  442,  that  under  Section  329 
above  quoted  the  defendant  was  to  be  punished  under  the 
law  as  it  existed  at  the  time  of  the  commission  of  the  crime 
of  which  he  was  convicted.  In  this  case  the  law  prescribing 
the  punishment  for  the  crime  charged  had  been  amended 
after  conviction  and  before  sentence  was  executed. 

Where  the  method  of  procedure  under  the  repealed  law  is 
changed  by  the  new  law,  different  questions  arise  which 
need  not  be  considered  here,  as  the  procedure  under  the  Act 
of  1886  is  not  altered  by  **  Act  21."  In  the  case  before  us 
the  defendant  will  have  to  be  prosecuted,  and  if  convicted, 
punished  under  the  Act  of  1886. 

The  motion  to  dismiss  is  overruled  and  the  ca«e  sent  to  the 
Circuit  Court,  First  Circuit,  for  trial  at  the  next  term. 

Aitomey-General  W.  0,  Smithy  for  prosecution. 

A.  8,  Hartwell  and  A,  P.  Peterson,  for  defendant. 
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GEORGE    DILLINGHAM   vs.    THE    HAWAIIAN    GOV- 
ERNMENT. 

ExCEPTIONa 

Hearing,  April  20,  1893.  Decision,  April  29,  1893. 

judd,  c.j.,  bickerton  j.,  and  cooper,  circuit  judge, 

(Prear,  J.,  having  been  of  counsel  in  the    case,  by  request 
Circuit  Judge  Cooper  sat  in  his  stead.) 

Action  against  the  Hawaiian  Government  for  damages  for  personal 
injuries  to  plaintiff  for  allowing  an  excavation  in  a  street  in  Hono- 
lulu to  remain  without  sufficient  warning  lights  at  night,  into 
which  excavation  plaintiff,  driving  a  horse  and  buggy,  was  precipi- 
tated and  injured.  The  Court  was  requested  by  defendant's  coun- 
sel to  charge  the  jury  as  follows  :  "If  the  jury  find  that  the  Road 
Board  made  the  excavation,  it  was  their  duty  to  place  lights  at 
the  scene  of  the  accident ;  and  whether  they  failed  to  do  so  or  not, 
you  must  find  a  verdict  for  the  defendant,  as  the  Hoad  Board,  and 
not  the  defendant,  is  liable.  ■' 

The  statute,  Section  2  of  the  Act  of  1890,  prescribes  that  the  Road 
Boards  shall  have  the  entire  charge  and  control  of  the  public  labor 
on  all  roads,  bridges  and  public  highways,  supervision  and  control 
of  the  expenditure  of  road  taxes  and  moneys  appropriated  by  the 
Legislature.  The  Minister  of  the  Interior  appoints  the  road  super- 
visors on  the  nomination  of  the  Road  Board,  and  removes  them  at 
their  request. 

Held,  it  was  not  in  error  to  refuse  to  so  charge. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  action  was  to  recover  damages  of  the  Hawaiian  Gov- 
ernment for  injuries  to  the  person  of  the  plaintiff  on  the  16th 
of  August  last,  the  declaration  alleging  that  the  defendant  by 
its  servants  dug  a  large  hole  in  King  street,  Honolulu,  cov- 
ered its  bottom  with  stones  and  heaped  up  a  large  mound  of 
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earth  near  it^  obstructing  the  highway,  and  negligently  left 
the  hole  in  the  pight  time  of  that  day  without  f)lacing  or 
keeping  any  light  or  signal  there  to  indicate  danger,  and  in 
consequence  of  which  negligence  the  carriage  of  plaintiff  was 
driven  into  the  hole  and  broken,  and  plaintiff  was  thrown  out 
upon  the  stones  and  severely  injured  and  several  of  his  bones 
broken,  whereby  he  suffered  great  pain*,  and  expense,  etc. 
The  jury  found  a  verdict  for  plaintiff,  $1000. 

At  the  close  of  the  trial  the  Court  was  asked  to  charge  the 
jury,  among  other  requests,  "If  the  jury  find  that  the  Boad 
Board  made  the  excavation,  it  was  their  duty  to  place  lights 
at  the  scene  of  the  accident,  and  whether  they  failed  to  do  so 
or  not,  you  must  find  a  verdict  for  the  defendant,  as  the  Boad 
Board  and  not  the  defendant  is  liable." 

This  was  refused  and  exceptions  duly  perfected  bring  the 
question  to  this  Court. 

In  the  case  of  Peter  High  vs.  The  Hawaiian  Government^ 
decided  December  24,  1892,  we  held  that  the  Act  of  1888 
(Chapter  51)  allowing  suits  by  persons  who  have  claims 
against  the  Government  to  be  brought,  if  the  Justices  of  the 
Supreme  Court  shall  be  of  opinion  that  the  claim  is  a  fair 
subject  for  judicial  investigation,  includes  actions  of  tort 
committed  by  the  officers  or  agents  of  the  Government.  In 
that  case  the  tort  complained  of  was  committed  by  laborers 
under  the  direction  of  the  Boad  Supervisor,  who,  as  the  law 
then  stood,  was  appointed  by  the  Minister  of  the  Interior 
and  removable  by  him.  That  decision  holds  that  the  Boad 
Supervisor  was  a  state  officer  and  agent,  and  not  the  private 
servant  or  agent  of  the  Minister,  he  being  required  by  law  to 
make  the  appointment,  and  that,  therefore,  the  state  was 
responsible  for  his  acts  done  within  the  scope  of  his  employ- 
ment and  authority. 

The  present  case  differs  from  that  in  these  respects,  that 
now  the  Legislature  has  provided  by  the  Act  of  1890  (Chap- 
ter 82,  Section  2)  that  the  ''Boad  Boards  shall  have  charge 
and  control  of  the  public  labor  on  all  roads,  bridges  and 
public  highways,  within  their  respective  districts,  and  shall 
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baye  the  supervision  and  control  of  the  expenditure  of  all 
road  taxes  and  all  moneys  appropriated  by  the  Legislature 
and  used  in  making  and  repairing  the  same,  and  in  such 
amounts  as  the  respective  Boards  or  a  majority  of  the  mem- 
bers thereof  may  decide."  The  Minister  of  the  Interior  shall, 
"upon  the  nomination  of  the  respective  Boad  Boards  or  a 
majority  of  the  respective  Boad  Boards,  appoint  a  competent 
person  in  each  taxation  district  of  the  kingdom  to  be  Boad 
Supervisor  for  such  taxation  district."  The  Boad  Supervisor 
is  also  removable  by  the  Minister  of  the  Interior  on  the  writ- 
ten request  of  the  Boad  Board  or  a  majority  of  its  members. 

Does  this  statute  absolve  the  Government  from  responsi- 
bility for  acts  done  by  the  Boad  Supervisors  ?  This  involves 
the  question  whether  the  method  of  appointment  of  the 
official  has  changed  the  nature  of  his  responsibility.  In  the 
case  of  Peter  High  he  was  appointed  directly  by  the  Minister 
of  the  Interior.  In  the  case  before  us  the  Boad  Board  elec- 
ted by  the  people  nominates  him  and  the  Minister  appoints 
him.  Does  he  cease  to  be  an  officer  or  agent  of  the  Hawai- 
ian Government  because  so  appointed  ?  In  the  High  case  he 
was  not,  as  we  have  seen,  the  agent  of  the  Minister  of  the 
Interior,  but  of  the  Government.  The  Minister  is  not  the 
Government,  for  he  is  himself  a  servant  of  the  Government. 
The  Government  is  the  state  representing  the  people.  The 
statute  enables  the  people,  through  the  Boad  Board  elected 
by  it,  to  control  more  directly  in  the  care  of  the  public 
thoroughfares.  The  service  is  for  the  public  benefit  and  it  is 
paid  for  by  the  special  road  tax  and  by  appropriations  from 
the  public  treasury.  The  Boad  Supervisor  gives  a  bond  to 
the  Minister  for  the  faithful  disposition  of  the  moneys  thus 
expended.  With  all  this  in  view  we  hold  that  the  Boad  Su- 
pervisor is  the  servant  of  the  Government  and  according  to 
the  rule  of  respondeat  superior  the  Government  is  responsible 
for  his  acts  done  in  the  scope  of  his  authority  and  employ- 
ment, and  the  legal  method  through  which  he  receives  his 
appointment  is  immaterial. 

Much  discussion  has  been  had  in  the  Courts  of  the  United 
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States  respecting  the  liability  of  municipal  corporations  and 
whether  the  acts  complained  of  were  done  by  servants  of  the 
corporation  (that  is,  the  particular  city)  or  of  the  state  itselL 
It  must  be  borne  in  mind  that  no  state  of  the  United  Statea 
can  be  sued  by  its  citizens  without  its  consent  and  none  are 
liable  for  the  torts  of  its  servants.  "  No  sovereign  state  has 
ever  held  itself  liable  to  individuals  for  the  misfeasance^ 
laches  or  unauthorized  exercise  of  power  by  officers  and 
agents."     Gibbon  vs.  U,  S,  8  Wall.  269. 

In  this  respect  the  Hawaiian  Government  is  peculiar,  hav- 
ing by  the  Act  of  1888  (Chapter  51)  surrendered  its  exemp- 
tion from  suit  on  account  of  the  torts  of  its  servants.  In 
the  states  of  the  United  States  the  effort  of  the  plaintiff  is  to 
establish  that  the  act  was  done  by  a  servant  of  a  municipal- 
ity, for  this  can  be  sued  whereas  the  state  cannot  be. 

Judge  Dillon,  in  2  Municipal  Corp.,  Section  974,  says,  "If 
the  corporation  appoints  or  elects  the  servants  or  agents,  and 
can  control  them  in  the  discharge  of  their  duties,  can  con- 
tinue or  remove  them,  can  hold  them  responsible  for  the 
manner  in  which  thoy  discharge  their  trust ;  and  if  those 
duties  relate  to  tlie  exercise  of  the  corporate  powers,  and  are 
for  the  peculiar  benefit  of  the  corporation  in  its  local  and 
special  interest,  they  may  be  regarded  as  its  agents  or  ser- 
vants and  the  maxim  of  respondeat  superior  applies."  The 
superior  in  this  case  being  the  corporation.  "But  if,  on  the 
other  hand,  they  are  elected  or  appointed  by  the  corporation, 
in  obedience  to  the  statute,  to  perform  a  public  service  not 
peculiarly  local  or  corporate,  but  because  this  mode  of  selec- 
tion has  been  deemed  expedient  by  the  legislature  in  the  dis- 
tribution of  the  powers  of  the  Government,  if  they  are  inde- 
pendent of  tlie  corporation  as  the  tenure  of  their  office  and 
the  method  of  discharging  their  duties,  they  are  not  to  be 
regarded  as  the  servants  of  the  corporation  for  whose  acts  or 
negligence  it  is  impliedly  liable,  but  as  public  or  state 
officers,  with  such  powers  and  duties  as  the  statute  confers 
upon  them,  and  the  doctrine  of  respondeat  superior  is  not 
applicable."     That  is,  the  municipal  corporation  would  not 
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be  liable  if  they  were  the  servants  of  the  state.  In  our  case 
the  Boad  Board  is  not  a  corporation,  and  the  service  of  the 
Bead  Supervisor  is  not  peculiarly  local,  but  is  for  the  public 
benefit,  since  the  central  government  through  the  Boad 
Boards  has  the  care  of  the  public  roads  and  streets,  and  we 
have  no  municipal  corporations  to  whom  this  duty  might  be 
entrusted. 

In  Hill  vs.  Boston,  122  Mass.,  344,  the  Court  held  that  the 
city  of  Boston  was  not  liable  to  a  child  for  an  injury  suffered 
by  reason  of  the  unsafe  condition  of  a  staircase  in  a  school 
house  which  was  provided  by  the  city  under  the  general  law, 
on  the  principle  that  no  private  action  unless  authorized  by 
express  statute,  can  be  maintained  against  a  city,  for  the 
neglect  of  the  public  duty  imposed  upon  it  by  a  law  for  the 
benefit  of  the  public  and  for  the  performance  of  which  the 
corporation  receives  no  benefit  or  advantage. 

The  counsel  for  the  defendant  relies  upon  MaximiUian  vs. 
Mayor,  62  N.  Y.  160.  Here  the  Court  held  that  where  by 
legislative  enactment,  a  municipal  corporation  is  required  to 
elect  or  appoint  an  officer  to  perform  a  public  duty,  laid  not 
upon  it  but  upon  the  officer,  in  which  it  has  no  private  in- 
terest, and  from  which  it  derives  no  special  benefit  or  advan- 
tage, such  officer  is  not  a  servant  or  agent  of  the  municipal- 
ity, and  for  his  negligence  or  want  of  skill  in  the  perform-  ' 
ance  of  his  duty,  or  for  that  of  a  servant  whom  he  employs, 
it  is  not  liable;  and  this  although  the  officer  or  servant  has 
in  charge  and  the  negligence  is  in  the  use  of,  corporate  pro- 
perty. In  this  case  the  duties  imposed  by  law  upon  the 
commissioners  of  public  charities  and  corrections  were  public 
in  their  character  and  from  their  performance  no  especial  cor- 
porate benefit  was  derived.  Accordingly  it  was  held  that  the 
city  corporation  was  not  liable  for  the  negligence  of  the  com- 
missioners in  driving  an  ambulance  belonging  to  the  city 
which  struck  and  caused  the  death  of  plaintiff's  intestate. 
The  decision  is  based  upon  the  principle  that  the  commis- 
sioners were  state  officers  discharging  a  public  duty  and  so 
the  city  was  not  liable,  and  if  the  state  of  New  York  was  capa- 
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ble  of  being  sued,  it  would  follow  that,  on  the  doctrine  of 
respondeat  superior^  it  would  be  liable.  This  is  our  case  ex- 
actly. Here  we  hold  that  the  Boad  Board  is  an  agent  of  the 
general  government  discharging  public  duties  for  the  public 
benefit,  and  whether  the  acts  complained  of  are  done  by  it  or 
by  the  Boad  Supervisor  nominated  by  it,  the  Government  is 
liable  under  the  Act  of  1888,  referred  to. 

We  therefore  hold  that  it  was  not  error  to  refuse  the  in- 
struction requested  and  overrule  the  exception.  Having 
arrived  at  this  result  it  is  not  necessary  to  discuss  the  first 
point  made  by  plaintiff,  that  the  instruction  should  not  have 
been  given  in  the  form  presented  because  it  assumes  certain 
facts  to  be  true  which  should  be  left  to  the  jury. 

A,  S.  Harttvelly  of  counsel  for  plaintiff. 

C  Creighton,  for  defendant. 


THE  QUEEN  vs.  M.  G.  SAN  TANA- 

Exceptions. 
Hearinq,  April  20,  1893.  Decision,  May  15,  1893. 

JUDD,   C.J.,   BiCKERTON  AND   FrEAR,   J  J. 

(JuDD,  C.J.,  Dissenting.) 

A  was  a  servant  of  B,  advertising  his  employer  and  soliciting  orders, 
the  customers  forwarding  the  orders  to  be,  the  goods  being  sent  to 
the  parties  ordering  them ; 

Held  :  That  soliciting  and  advertising  was  not  forwarding  within  the 
meaning  of  Section  2,  Chapter  67,  Laws  of  1888. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  case  came  on  for  hearing  at  the  May  term,  1892,  of  the 
Circuit  Court  of  the  Third  Judicial  Circuit,  held  at  Hilo,  Ha- 
waii, before  the  Chief  Justice  and  a  jury.      After  the  close  of 


THE  QUEEN  vs.  SAN  TANA.  107 

the  evidence,  the  Court  refused  to  instruct  the  jury  to  acquit 
the  defendant,  as  requested  by  defendant's  counsel,  but  in- 
structed them  to  find  him  guilty,  "  as,  by  his  own  admissions, 
he  had  violated  the  statute.  Section  2,  Chapter  67,  of  the 
Laws  of  1888,  in  procuring  orders  for  spirituous  liquors,  to 
be  sent  to  H.  Congdon  &  Co.,  with  the  intent  that  the  same 
be  supplied  to  these  parties."  Under  the  instruction  given, 
the  jury,  without  retiring,  returned  a  verdict  of  guilty.  To 
the  refusal  of  the  Court  to  charge  as  requested  by  defen- 
dant's counsel,  and  to  the  above  charge  as  given,  exceptions 
were  taken,  and  the  matter  now  comes  here  on  a  bill  of 
exceptions.  It  appears  from  the  record  that  the  charge 
against  the  defendant  was  *•'  violating  Section  2,  Chapter  67, 
Laws  of  1888,  at  Hilo,  Hawaii,  in  January,  February  and 
March,  1892."  The  evidence  of  the  defendant  is  as  follows  - 
"  I  am  employed  by  Henry  Congdon  <fe  Co.  of  Honolulu ; 
this  is  their  license ;  my  business  is  to  collect  on  this  island 
and  on  Oahu,  and  I  write  letters  for  what  people  want.  I  take 
orders  for  them.  This  is  a  power  of  attorney  from  Congdon 
to  me.  I  write  letters  for  people  to  Henry  Congdon  &  Co. ; 
have  been  in  the  employment  eight  years.  I  have  never 
received  or  delivered  any  liquor ;  I  write  letters  for  such  peo- 
ple who  don't  know  how  to  write  themselves.  If  they  know 
how  to  write  themselves  of  course  I  do  not  write  for  them.  I 
wrote  a  letter  for  Oliveira,  he  got  his  wine,  I  have  collected 
money  from  him  and  the  other  witnesses.  I  know  Andrade, 
he  came  to  me  and  asked  me  to  allow  him  to  deliver  the 
liquor.  I  told  him  I  would  write  to  my  employer  and  let 
him  know.  Bills  and  receipts  are  sent  to  persons  who  order 
them  by  Andrade,  to  whom  they  are  sent  with  the  shipping 
receipt.  All  the  packages  are  marked  with  and  directed  to 
the  names  of  the  persons  who  order  them ;  I  am  paid  a  salary, 
no  commissions,  and  get  no  other  compensation.  I  am  not 
interested  in  the  profit  on  the  liquor ;  I  live  in  Honolulu ;  I 
write  letters  for  those  who  order  liquors ;  they  send  the  let- 
ters to  Honolulu  themselves.  I  never  wrote  for  more  than 
one  in  each  letter ;  write  a  separate  letter  for  each  one ;  they 
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sign  it.    I  have  written  letters  in  English  and  in  Portuguese." 
The   section   of   the   law   under  which   the  defendant  is 
charged  is  as  follows : 

"  It  shall  be  unlawful  for  any  licensed  peddler,  trader,  or 
storekeeper,  or  any  bookkeeper,  clerk  or  employee  of  such 
peddler,  trader,  or  storekeeper,  except  such  as  are  licensed 
to  deal  in  spirituous  liquor  to  forward  to  any  other  person 
any  order  for  the  forwarding,  sale  or  purchase  of  spirituous 
liquors,  with  intent  that  such  spirituous  liquors  shall  be  for- 
warded, sold  or  furnished  either  directly  or  indirectly  by  the 
person  or  persons  to  whom  such  order  is  sent  or  given,  to  or 
for  the  use  of  any  person  or  persons  other  than  the  person 
or  persons  who  shall  forward  such  order." 

The  question  then  is  :  Has  the  defendant  admitted  in  his 
evidence  any  act  done  by  him  which  would  be  a  violation  of 
this  particular  law  ?  The  fact  of  his  being  in  the  employ  of 
Congdon  &  Co.,  or  that  he  collects  for  them  on  Hawaii  or 
Oahu,  or  that  he  writes  letters  to  Congdon  &  Co.  for  people 
who  signed  and  forwarded  those  letters  themselves,  ordering 
wine,  or  that  he  wrote  to  his  employers  asking  them  to  allow 
Andrade  to  deliver  the  wine  to  the  people  ordering  it,  does 
not  make  him  guilty  of  violating  this  law.  In  one  part  of 
his  evidence  he  says :  "  I  take  orders  for  them ; "  this  is  ex- 
plained in  the  latter  part  of  his  evidence ;  but  nowhere  does 
he  or  any  other  witness  say  that  defendant  forwarded  any 
order  for  liquor.  If  the  law  provided  that  soliciting  or  pro- 
curing orders  for  liquor  is  unlawful,  undoubtedly  defendant 
would  have  to  be  convicted  under  this  charge ;  but  it  does 
not.  We  cannot  change  the  language  of  the  statute,  supply 
a  want,  or  enlarge  upon  it  in  order  to  make  it  suit  a  certain 
state  of  facts.  We  do  not  legislate  or  make  laws.  Even 
where  the  Court  is  convinced  in  its  own  mind  that  the  Legis- 
lature really  meant  and  intended  something  not  expressed  by 
the  phraseology  of  the  Act,  it  has  no  authority  to  depart 
from  the  plain  meaning  of  the  language  used.  "I  cannot 
doubt,"  says  Lord  Campbell,  "what  the  intention  of  the 
Legislature  was,  but  that  intention  has  not  been  carried  into 
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effect  by  the  language  used.  *  *  *  It  is  far  better  that 
we  should  abide  by  the  words  of  the  statute  than  seek  to  re- 
form it  according  to  the  supposed  intention."  *  *  *  * 
*  *  *  "Every  departure  from  the  clear  language  of  the 
statute  is  in  efiect  an  assumption  of  legislative  powers  by 
the  Court.  It  has  indeed  been  intimated  that  this  is  the 
case,  whenever  the  Court  permits  the  consideration  of  conse- 
quences to  dictate  the  construction  of  a  doubtful  act.  The 
judge  must  decide,  but  the  law  has  not  spoken*  It  is  evident 
that  his  functions  necessarily  become  to  a  certain  extent 
legislative."  Endlich  on  the  Interpretation  of  Statutes,  pp. 
10-12,  and  cases  cited ;  Broion  vs,  Blougher^  14  Peters,  178 ; 
Cearfess  vs.  State,  42  Ind.,  403. 

The  only  means  the  Court  has  of  finding  the  intention  of 
the  Act  is  from  the  words  in  which  it  is  expressed.  It 
would  seem  clear  from  the  evidence  in  this  case  that  defen- 
dant did  represent  Congdon  &  Co.  and  went  about  the  coun- 
try advertising  his  employers'  business  and  getting  people  to 
send  orders  to  them  for  liquor.  It  may  be  called  soliciting 
or  procuring  orders ;  and  it  may  be  that  the  Legislature  in- 
tended to«reach  people  doing  this  kind  of  business ;  but,  in 
in  our  opinion,  it  certainly  failed  to  do  so  or  express  it  in 
Section  2.  The  section  under  which  defendant  is  charged 
only  makes  the  act  of  forwarding  the  order  a  violation  of  the 
law.  We  cannot  make  the  word  forward  mean  solicit  or  pro- 
cure. The  meaning  of  the  word  forward  is  defined  in  the 
Century  Dictionary  '  as  follows :  "  To  send  forward ;  send 
toward  the  place  of  destination ;  transmit :  as,  to  forward  a 
letter  or  dispatches."  This  Act  seems  to  have  been  unfortu- 
nate in  its  failure  to  carry  out  the  supposed  intention  of  the 
Legislature,  as  Sections  1  and  5  of  the  same  have  been  de- 
clared unconstitutional  and  inoperative.  (See  Bex  vs.  Fer- 
nandez^ 7th  Haw.,  505 ;  Wing  Wo  Chan  &  Co,  vs.  Haioaiian 
Government,  7th  Haw.,  498.)  Wef  do  not  consider  the  fact 
that  the  shipping  receipts,  and  perhaps  the  bills,  were  sent 
in  one  envelope  to  Andrade  and  by  him  delivered  with  the 
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goods  to  the  parties  ordering  them,  can  in  any  ^aj  affect 
the  defendant  San  Tana  under  this  charge. 

The  prosecution  in  this  case  contends  that  the  case  of  Bex. 
V8.  J.  a.  Oaapaty  8th  Haw.,  233,  is  conclusive  in  this  case. 
We  are  not  of  that  opinion ;  in  that  case  the  defendant  was 
charged  with  "  selling  liquor  without  a  license  contrary  to 
Chapter  44,  Sections  23  and  34  of  the  laws  of  1882."  The 
circumstances  of  that  case  were  entirely  different  from  this 
case ;  in  the  Gaspar  case  the  defendant  took  orders  for  wine 
and  forwarded  them  to  his  employer ;  the  wine  was  sent  to 
him  and  he  delivered  it  to  the  person  he  got  the  order  from, 
and  collected  the  money;  that  was  held  to  be  a  sale  by 
defendant.  Another  point  decided  in  that  case  was,  that  the 
Hawaiian  Wine  Company,  holding  a  license  to  sell  spirituous 
liquors  at  a  designated  store  in  Honolulu,  were  not  allowed 
to  have  branch  stores  at  other  places,  or  allow  Gaspar  to  sell 
at  Hilo,  Hawaii,  under  that  license.  The  defense  was  that 
he,  Gaspar,  received  and  forwarded  orders  for  the  goods,  and 
received  and  delivered  them  as  ordered  and  that  he  was 
merely  an  agent  or  servant  of  the  wine  company.  The 
defendant  in  the  case  at  bar  was  not  charged  with  selling 
liquors,  and  there  was  not  one  iota  of  evidence  that  he  for- 
warded any  order,  or  that  he  received  or  delivered  any  goods. 

We  are  of  the  opinion  that  there  was  no  evidence,  either 
the  defendant's  or  that  of  any  other  witness,  which  showed 
that  he,  the  defendant,  had  done  any  act  that  was  a  violation 
of  the  law  under  which  he  was  charged.  We  therefore  sus- 
tain the  exceptions,  and  order  a  new  trial. 

Deputy  Attorney 'General  G,  K,  Wilder,  for  the  prosecution. 

P.  Neumann,  for  the  defendant. 

r 

DISSENTING  OPINION  OP  JUDD,   0.J. 

I  am  obliged  to  dissent  from  the  decision  of  my  associates. 
The  evidence  of  defendant  himself  shows  that  he,  a  paid  em- 
ployee of  H.  Congdon  &  Go.  (licensed  dealers  in  spirituous 
liquors,  having  their  place  of  business  in  Honolulu),  while  at 
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Hilo,  on  the  island  of  Hawaii,  went  abont  among  the  For- 
tngnese  and  others  and  procured  orders  for  liquors  to  be  sent 
them  by  his  employers.  The  method  pursued  was  this: 
Defendant  would  ask  a  person,  A,  if  he  wished  say  a  keg  of 
wine.  If  A  answered  yes,  defendant  asked  him  to  write  a 
letter  to  Congdon  &  Co.  which  A  would  sign,  ordering  the  wine. 
If  A  was  unable  to  write  defendant  would  write  the  letter  for 
him.  The  letter  was  then  mailed  to  Congdon  &  Co.  and  it  is 
immaterial  to  my  mind  whether  it  was  mailed  by  A  or  by  the 
defendant  himself.  Congdon  &  Co.  in  Honolulu  would  there- 
upon ship  the  wine  to  Hilo  directed  to  A  and  send  the  shipping 
receipt  and  bill  together  with  others  of  the  same  character,  in 
an  euTelope  addressed  to  one  Andrade.  Andrade's  connection 
with  the  affair  was  this.  He  had  applied  for  and  obtained  of 
defendant  the  privilege  of  distributing  the  liquor  to  the  con- 
signees. His  agency  in  this  respect  was  communicated  to 
Congdon  &  Co.  who  approved  of  it.  And  when  a  lot  of  liquor 
arrived  at  Hilo  from*  Congdon  &  Co.  Andrade  would  go  to  the 
post  office  and  receive  the  envelope  above  mentioned,  have 
some  one  read  the  papers  for  him  and  he  would  then  take 
the  receipts  to  the  warehouse  and  receive  the  liquor  and  load 
it  on  pack  horses,  three  kegs  being  a  load,  and  deliver  it 
through  the  district  to  the  customers  to  whom  they  were  ad- 
dressed. Andrade  received  25c.  a  keg  for  his  services  in  de- 
Kvering  the  liquor,  which  the  customer  paid.  He  also  deliv- 
ered the  bills  for  the  liquor  to  defendant,  who  went  around, 
collected  the  money  and  receipted  the  bills  under  a  power  of 
attorney  from  Congdon  &  Co. 

The  manifest  intention  of  the  Act  of  1888,  under  which  the 
defendant  was  charged,  was  to  prevent  the  use  of  agencies  in 
the  outer  districts  by  liquor  dealers  licensed  for  Honolulu, 
in  order  to  increase  their  sales.  Though  unskillfuUy  drawn 
and  containing  some  useless  words,  Section  2  makes  it  un- 
lawful for  any  licensed  peddler,  trader  or  storekeeper,  or  any 
book-keeper,  clerk  or  employee  of  such  to  forward  to  any 
person,  any  order  for  the  forwarding,  sale  or  purchase  of 
spirituous  liquors,  with  the  intent  that  the  same  shall  be 
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forwarded  to  any  person,  directly  or  indirectly  to  or  for  the 
use  of  any  person  other  than  the  one  forwarding  the  order. 
The  exception  is,  that  a  person  licensed  to  deal  in  spirituous 
liquors  may  do  this.  Now,  to  fit  the  statute  to  the  facts : 
The  defendant  San  Tana,  who  is  not  himself  licensed  to  deal 
in  spirituous  liquors  "forwards,"  that  is,  "helps  onward"  an 
order  for  liquor  to  be  supplied  by  Congdon  &  Co.,  with  the 
intent  that  the  same  shall  be  sent  and  sold  to  A  for  his  use 
and  not  for  the  use  of  defendant.  And  if  the  intent  of  de- 
fendant is  that  the  liquor  shall  be  sold,  forwarded  or  furnish- 
ed to  A  by  Congdon  &  Co.,  whether  this  be  accomplished 
directly,  or  indirectly  through  Andrade,  it  is  forbidden  by  the 
law  and  punishable.  The  law  does  not  forbid  the  forwarding 
of  such  orders  for  liquors  by  the  licensed  dealer  himself,  but 
it  forbids  those  who  are  not  so  licensed  from  doing  this.  Nor 
does  the  law  forbid  any  person  ordering  liquor  to  be  sent 
direct  to  himself,  the  consumer.  The  whole  transaction  was 
under  the  supervision  of  the  defendant,  the  attorney  in  fact 
of  the  licensed  dealers.  He  passed  upon  the  character  of 
the  proposed  customer  as  to  ability  to  pay  for  the  goods 
ordered.  He  earned  his  salary  in  this  way.  Andrade  was 
his  servant,  and  he  could  displace  him  from  his  agency  in 
distributing  the  liquors,  if  proven  incompetent.  Customers 
were  induced  to  buy  liquors  in  large  quantities  at  low  rates, 
and  this  was  certainly  within  the  mischiefs  to  be  remedied 
by  the  statute. 

It  appearing  to  my  mind  that  the  employment  of  defendant 
and  of  Andrade  by  defendant  with  the  consent  of  Congdon 
&  Co.  was  an  attempt  to  evade  the  law,  whereas  in  fact  it 
was  violated,  I  charged  the  jury  to  convict  him,  and  am  still 
of  opinion  that  the  charge  was  right. 
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KAAHANUI  LOPEZ  and  ANTONE  J.  LOPEZ,  her  hus- 
band V8.  MARGARET  SOT  TOUNG  and  SOT  TOUNG, 
her  husband;  MARIA  KAAI  and  KAHOIWAI  KAAI, 
her  husband. 

Specific  Performance.    Appeal  from  Judd,  C.J. 

m 

*Hearing,  March  16,  1892.  Decision,  June  16,  1892. 

Judd,  C.J.,  Bickerton  and  Dole,  J  J. 

A  g^eneral  power  of  attorney  will  not  authorize  the  attorney  to  convey 
land,  unless  it  contains  words  clearly  g^ranting  such  authority. 

When  several  parties  join  in  a  power  of  attorney  authorizing  the  agent 
to  settle  up  an  estate  in  which  they  are  all  interested,  the  agent 
receives  no  authority  by  such  instrument  to  act  in  matters  con- 
nected with  the  estate  in  which  the  interests  of  his  principals  con- 
flict with  each  other;  for  instance,  to  admeasure  the  dower  of  one 
of  the  principals  in  the  estate  in  question,  unless  such  Intention  is 
clearly  expressed. 

Opinion  op  the  Court,  by  Dole,  J. 

The  opinion  of  the  Chief  Justice,  upon  which  the  decree 
dismissing  the  bill  is  based,  is  as'  follows : 

This  is  a  bill  for  specific  performance.  The  substantial 
facts  are  as  follows :  The  plaintiflf,  Kaahanui,  is  the  widow  of 
one  Henry  Gordon  who  deceased  intestate  in  1879.  The 
defendants  Margaret  and  Maria  are  his  daughters  and  surviv- 
ing heirs  at  law.  On  the  1st  November,  1880,  the  widow,  and 
her  then  husband,  Maria,  Margaret  and  Emeline,  with  their 
respective  husbands,  signed  a  power  of  attorney  to  Mr.  A.  J. 
Cartwright,  empowering  him  "  to  represent  us  and  each  of  us 
in  the  settlement  of  the  estate  of  the  late  Henry  Gordon  now 
pending  in  the  Supreme  Court  of  the  Hawaiian  Islands  and 
also  upon  the  settlement  of  the  said  estate,  to  receive  from 
Wm.  R.  Castle,  the  administrator  of  the  estate  of  the  said 
Henry    Gordon   or   his   successors,    our   and   each    of    our 

*  This  decision,  inadTertently  left  out  of  Vol.  8,  is  Inserted  here  cub  properlf  preceding 
tbe  one  on  page  117,  pott. 
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distributive  share  of  the  said  estate,  and  also  to  make  such 
arrangements  and  settlements  in  regard  to  said  estate  as  he 
may  deem  best  for  our  interests,  and  also  to  make,  sign,  seal 
and  deliver  all  such  documents,  receipts  and  releases  as  may 
be  necessary  and  proper  in  the  premises,  under  seal  or 
otherwise ;  giving  and  granting  unto  our  said  attorney  full 
power  and  authority  to  do  and  perform  all  and  every  act 
matter  and  thing  necessary  and  proper  to  be  done  in  and 
about  the  settlement  of  the  said  estate  and  the  receiving  of 
our  distributive  shares  in  said  estate  as  fully  and  to  all 
intents  and  purposes  as  we  might  or  could  do  if  personally 
present  hereby  ratifying,"  &c.  A  son,  Eli  Gordon,  gave  a 
power  of  attorney  to  W.  R.  Castle.  The  estate  of  H.  Gordon 
consisted  principally  of  a  half  interest  in  a  sugar  plantation 
at  Waialua,  Oahu,  known  as  the  Halstead  &  Gordon  planta- 
tion. Besides  this  there  was  a  house  lot  and  buildings 
thereon  at  Lahaina,  Maui,  granted  to  Hikiau  by  Boyal 
Patent  No.  595,  and  owned  by  H.  Gordon  at  the  time  of  his 
decease.  After  considerable  negotiation  the  interest  of  the 
estate  of  H.  Gordon  in  the  plantation  was  sold  to  Mr. 
Halstead  for  $27,500,  and  Mr.  Cartwright,  under  this  power 
of  attorney  agreed  in  writing  that  Kaahanui,  in  consideration 
of  her  release  of  dower,  should  have  $8500  in  cash  and  that 
the  children  should  quit  claim  to  this  widow  the  Lahaina  lot. 
This  agreement  is  dated  the  6th  July,  1881,  signed  by  Mr. 
Cartwright  as  attorney  in  fact  for  Maria,  Margaret  Emeline 
and  their  respective  husbands  and  Kaahanui  and  her  hus- 
band, and  by  W.  R.  Castle  as  attorney  in  fact  for  Eli  Gordon, 
and  this  agreement  is  recorded.  In  pursuance  of  this  a  deed 
was  drafted  bearing  the  same  date  as  the  agreement.  It  was 
signed  by  Eli  Gordon  by  his  attorney  in  fact  W.  R.  Castle, 
but  was  not  signed  by  Mr.  Cartwright  for  the  other  heirs,  and 
was  kept  by  him  in  abeyance  until  the  tenant  of  the  widow 
of  the  Lahaina  premises  was  notified  by  Soy  Young,  husband 
of  Margaret,  to  deliver  possession  to  him.  This  was  in 
February  last,  and  hence  this  suit  for  specific  performance. 
It  is  claimed  by  the  defendants  that  the  agreement  to 
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Telease  tlie  Lahaina  premises  to  the  widow  was  made  by  Mr. 
Cartwright  in  excess  of  his  authority.  Formal  letters  of 
attorney  are  subjected  to  a  strict  construction  and  are  never 
interpreted  to  authorize  acts  not  obviously  within  the  scope 
of  the  particular  matter  to  which  they  refer.  OeneraJ 
language  when  used  in  connection  with  a  particular  subjed 
matter  will  be  presumed  to  be  used  in  subordination  to  that 
matter.  Story  Agency,  Chap.  VL  What  was  the  object  ol 
the  power  of  attorney?  Primarily  it  was  to  empower  the 
attornev  to  receive  from  the  administrator  of  the  deceased 
-ancestor  the  distributive  shares  of  the  widow  and  heirs — 
and  to  make  **  such  arrangements  and  settlements  in  regard 
to  said  estate  as  he  may  deem  best  for  our  interests."  Did 
the  power  authorize  the  attorney  to  divide  and  apportion 
between  the  heirs  the  property  of  the  intestate  when  received 
by  him  from  the  administrator? 

By  reference  to  the  records  of  the  probate  court  in  evi- 
dence, the  plantation  interest  of  the  -deceased  intestate  was 
«old  by  order  of  court  and  the  proceeds  distributed  by  the 
court  on  the  4th  May,  1681,  as  follows :  The  widow  to  take 
•one  third  of  the  personal  property  absolutely  and  her  dower 
in  the  realty  as  may  be  apportioned,  and  the  children  two- 
thirds  of  the  personal  property  and  the  whole  of  the  realty 
4ibsolutely,  and  the  question  of  Emeline's  share  to  be  coin 
sidered.  The  amount  of  money  which  each  heir  shauM  have 
was  not  to  be  determined  by  the  attorney  under  the  letter  of 
-attorney,  but  by  the  court 

But  the  attorney  was  to  receive  and  receipt  for  the  shares 
of  each  and  to  hold  them  subject  to  their  order,  Wa«  he 
authorized  to  do  any  more?  I  think  not.  The  language 
used,  *'  to  make  such  arrangements  and  settlements  in  regard 
to  the  ^taie  as  he  shall  deem  best  for  their  interest,"  does 
not  confer  upon  the  attorney  the  power  to  bind  the  heirs 
by  an  agreement  that  the  widow  should  have  the  Lahaina 
land  in  fee  as  part  of  her  dower.  The  object  of  the  letter  of 
attorney  was  to  empower  the  attorney  to  act  for  the  heirs  in 
the  settlement  of  the  -estate.      It  was   mainly   partnerHhip 
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property  and  inyolved  in  debt  and  presumably  required  much 
negotiation  with  the  administrator  and  suryiving  partner  in 
order  to  effect  its  settlement.  The  language  used  does  not 
authorize  the  attorney  to  sell  and  convey  the  interests  of  the 
heirs  in  the  real  estate  of  their  intestate  ancestor,  and  the 
power  of  attorney  must  have  this  effect  given  to  it  to  hold 
the  respondents  to  a  specific  performance  of  the  agreement 
made  under  it. 

I  have  come  to  the  conclusion  that  the  agreement  cannot  be 
enforced  and  therefore  dismiss  the  bill. 

By  the  Court. 

We  affirm  the  decree  appealed  from  upon  the  reasoning  of 
the  foregoing  opinion,  and  upon  the  following  additional 
grounds. 

Mr.  Gartwright  represented  all  of  the  parties  in  interest 
except  Eli  Gordon,  under  the  power  of  attorney  referred  to. 
This  was  adequate  authority  for  him  to  represent  his  princi- 
pals in  dealing  with  matters  which  affected  their  interests  in 
the  same  way,  such  as  negotiating  with  the  partner  of  the 
deceased,  if  he  did  so  negotiate  with  him,  for  the  sale  of  the 
interest  of  the  deceased  in  the  partnership.  But  when  he 
attempted  to  deal  with  matters  in  which  the  interests  of  his 
principals  were  hostile  to  each  other,  such  as  apportioning 
the  widow's  dower,  he  could  no  longer  equitably  act  as 
the  agent  of  them  all,  unless  it  should  appear  affirmatively 
that  the  parties  fully  intended  the  transaction  as  it  took 
place  and  understood  its  nature,  which  is  not  the  case. 
Though  such  a  transaction  is  not  void  ab  initio,  the  parties 
have  the  right  within  a  reasonable  time  to  avoid  it.  The 
rule  is  well  settled  both  in  England  and  the  United  States 
that  a  contract  made  by  one  who  acts  as  the  agent  of  both 
parties  is  voidable  in  a  court  of  equity  at  the  election  of 
either  principal.  (N.  Y.  Cen,  Ins.  Co.  vs.  Nat.  Pro,  Itis.  Co, 
20  Barb.  470 ;  Story  on  Agency,  7th  ed.  sec.  211,  n.  1.) 

W.  B.  Castle,  for  plaintiffs^ 

J.  A.  Magoon  and  J,  M.  Davidson,  for  defendants. 
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KAAHANUI  LOPEZ  and  ANTONE  J.  LOPEZ,  lier  hus- 
band v8.  MARGARET  SOT  TOUNG  and  SOT  TOUNG, 
her  hnsband;  MAEIA  KAAI  and  KAHOIWAI  KAAI, 
her  husband. 

*BEHEABINa 

Hearing,  April  20,  1893.  Decision,  May  17,  1893. 

JUBD,   C.J.,   BlOKERTON  AND   FrEAR,   JJ. 

Acquiescence  in  acte  alleged  to  have  been  dose  in  pursuance  of  a  writ- 
ten agreement  made  by  an  attorney  in  excess  of  his  authority,  can- 
not estop  a  party  from  denying  the  agreement,  unless  he  knew  of  it 
and  that  the  acts  were  done  in  relianee  upon  it. 

To  entitle  one  to  specific  performance  of  an  oral  contract  on  the  ground 
of  part  performance,  it  must  appear,  among  other  things,  that  the 
acts  of  part  performance  are  referable  to  a  contract  such  as  that 
alleged,  and  to  no  other  title,  and  that  the  party  sought  to  be 
charged  knew  that  they  were  being  done  on  the  faith  ,of  the  con- 
tract; and  there  must  be  proper  parol  evidence  of  the  contract 
itself. 

Opinion  of  the  Court,  upon  Rehearing,  ry  Frear,  J. 

It  is  unnecessary  to  repeat  the  facts  of  this  case  which 
^ere  set  forth  in  the  former  opinion  of  the  Conrt  It  is 
sufficient  to  say  that  one  Henry  Gordon,  deceased  intestate 
in  1879,  leaving  property  consisting  chiefly  of  a  half  interest 
in  a  plantation  at  Waialua,  Oahn,  which  was  afterwards  sold 
for  $27,500  and  also  a  small  pieee  of  land  at  Lahaina,  Maui. 
The  plaintiff,  Kaahanui,  was  the  widow,  and  the  defendants 
Margaret  and  Maria  and  eefrtain  others  were  the  children  of 
said  Gordon.  By  way  of  compromise  and  settlement  of  the 
estate,  a  written  agreement  was  executed  by  A.  J.  Cartwright, 
Bs  attorney  in  fact  of  both  the  plaintiffs  and  defendants  and 
certain  others,  and  by  W.  R  Castle,  as  attorney  in  fact  of  oue 

*  See  page  113  ante  lor  first  decUioQ. 
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of  the  other  children,  whereby  the  widow  was  to  have  in  liea 
of  dower  the  land  at  Lahaina  and  $8500,  and  the  children 
were  to  have  the  balance  of  the  money.  The  widow  received 
the  $8500  and  entered  upon  and  has  ever  since  been  in  pos- 
session of  tlia  land.  The  children  received  the  balance  of  the^ 
money  and  the  defendants  have  since  &pent  the  amounts, 
received  by  them.  The  bill,  which  is  for  specific  perform- 
ance of  the  agreement  to  convey  the  land,  was  dismissed  on 
the  ground  that  the  attorney  who  executed  the  agreement  on 
behalf  of  the  defendants  exceeded  his  authority. 

It  is  now  urged,  upon  a  rehearing  granted  by  the  Courts 
that,  admitting  that  the  attornjey  exceeded  his  authority,  the 
defendants  are  nevertheless  estopped  from  denying  the  writ- 
ten agreement,  or  at  least  an  oral  agreement  which  has  been 
partly  performed,  because  of  their  acquiescence  in  the  same^ 
as  shown  by  their  having  received  their  shares  of  the  money 
and  allowed  the  plaintiffs  to  enter  upon  and  occupy  the  land^ 
and  also  because  they  have  spent  their  portion  of  the  money 
and  are  unable  to  restore  the  plaintiffs  to  their  former 
position. 

Now,  it  does  not  appear  that  the  defendants  cannot  restore 
the  plaintiffs  to  their  former  position.  The  estate  at  the 
time  of  its  division  consisted  mainly  of  the  money  and  the 
land  above  mentioned.  The  land  remains  as  it  was,  and  al- 
though the  money  has  been  spent,  it  does  not  appear  that  the 
defendants  have  not  other  property  out  of  which  they  may 
be  able  to  make  good  any  inequality  in  the  former* division  of 
the  estate.  Indeed,  plaintiffs  do  not  claim  more  than  the 
land  in  question,  which,  as  already  said,  remains  as  it  was. 
But,  however  that  may  be,  the  fact,  if  fact  it  be,  that  by  rea- 
son of  the  defendants*  acts  the  plaintiffs  cannot  be  restored 
to  their  former  position,  is  not  of  itself  sufficient  to  prove  a 
contract  or  to  sustain  a  bill  for  the  specific  performance  of  a 
contract,  although  it  may  be  an  additional  reason  for  grant- 
ing specific  performance  of  a  contract  which  is  otherwise 
proved.  Neither  is  the  mere  acquiescence  in  a  state  of  cir- 
«umstances  sufficient  to  support  such  a.  bill.    Acts  or  conduci 
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of  a  party  which  may  be  relied  upon  as  an  estoppel  by  way 
of  defense,  or  even  in  support  of  some  other  form  of  bill,  are 
not  necessarily  sufficient  to  support  a  bill  for  specific  per- 
formance. To  support  such  a  bill  there  must  be  distinct 
proof  of  a  contract  acquiesced  in  by  the  party  sought  to  be 
charged. 

The  only  contract  set  forth  and  relied  upon  in  the  bill  is  a 
written  contract.  This  was  executed  by  the  defendants'  at- 
torney in  excess  of  his  authority  and  in  their  absence,  and 
there  is  not  the  slightest  evidence  to  show  that  they  ever 
knew  or  heard  of  the  document.  There  can  be  no  acqui- 
escence without  knowledge.  Herman  on  Estop.  &  Res.  Jud., 
Sees.  768, 1029, 1662, 1066 ;  Kavhi  vs.  Liaikulani,  3  Haw.,  356. 

But  it  is  argued  that  there  was  at  least  an  acquiescence  in 
an  oral  agreement  partly  performed,  of  which  the  defendants 
must  have  had  knowledge,  for  they  received  their  shares  of 
the  money  under  the  agreement  and  allowed  the  plaintiflF 
Eaahanui  to  receive  her  share  of  the  money  and  to  take  and 
hold  possession  of  the  land.  Without  deciding  whether  the 
plaintiffs  may  rely  upon  an  oral  contract  partly  performed 
where  in  their  bill  they  have  set  forth  and  relied  upon  only 
a  written  contract,  we  may  say  that  in  order  to  take  an  oral 
contract  out  of  the  statute  of  frauds  on  the  ground  of  part 
performance,  it  must  appear,  among  other  things,  that  the  acts 
of  part  performance  are  not  only  such  as  are  referable  to  a 
contract  such  as  that  alleged,  but  that  they  are  referable  to 
no  other  title ;  that  they  were  done  with  the  knowledge  of 
the  parties  sought  to  be  charged  not  only  that  they  were 
being  done,  but  that  they  were  being  done  on  the  faith  of  the 
•contract;  and  there  must  also  be  proper  parol  evidence  of 
the  contract  itself.  Fry  on  Spec.  Pert  (3d.  Ed.),  Sees.  557- 
561,  666;  8  Am.  &  Eng.  Encyc.  of  Law,  740-744;  Browne  on 
St  of  Frauds,  Sees.  476,  477,  493.  In  the  present  case  not 
one  of  these  conditions  is  fulfilled. 

The  money  belonged  to  both  the  children  and  the  widow  and 
was  to  be  divided  among  them,  contract  or  no  contract,  and 
the  widow  by  virtue  of  her  dower  right,  had  an  interest  in 
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the  land  and  was  Just  as  much  entitled  to  occnpj  it  as  were 
the  children.  The  division  of  the  money  and  the  occupation 
of  the  land  were  at  least  equivocal  acts,  and  not  necessarily, 
or  ev^n  reasonably,  referable  only  to  a  contract.  It  cannot 
be  assumed  that  the  defendants  knew  of  and  acquiesced  in 
these  acts  as  done  in  pursuance  of  or  reliance  upon  a  con- 
tract, or  that  these  acts  are  evidence  of  the  terms  or  even 
the  existence  of  a  contract.  Nor  is  there  any  other  evidence 
to  show  these  things,  but  on  the  other  hand,  the  defendants 
testify  that  they  knew  nothing  of  the  alleged  agreement,  but 
supposed  the  widow  had  only  a  life  interest  in  the  land.  Nor 
is  it  strange  that  they  made  no  objections  to  her  exclusive 
possession  of  the  land,  she  being  their  mother.  See  Browne, 
St.  of  Frauds,  Sec.  481. 

Plaintiffs  counsel  relies  especially  on  Browne  vs.  WJieder, 
17  Conn.,  345,  but  that  was  an  action  of  trespass,  and  not  a 
bill  for  specific  performance,  and  the  party  whose  acts  were 
set  up  as  an  estoppel  signed  the  agreement  himself,  and 
afterwards  accepted  a  deed  given  in  confirmation  of  the 
agreement.  There  was  not  even  a  pretence  that  the  party 
did  not  fully  understand  the  agreement,  and  know  that  the 
acts  were  done  in  reliance  upon  it. 

We  see  no  reason  for  altering  the  former  conclusion  of  thia 
Court,  and  the  decree  appealed  from  must  stand. 

JV.  B.  CasUe,  for  plaintiffs. 

J.  A.  Magoon^  for  defendants. 
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E.  DE  HERBLAT  vs.  SAMUEL  NOREIS. 

Question  Reserved. 
Heabing,  April  21,  1893.  Decision,  July  24,  1893. 

JUDD,   C.J.,   BiCKERTON,   J.,  ANB  WhITING,    CIRCUIT  JUDGE. 

(Frear,  J.,  having  been  of  counsel  in  the  case,  by  request 
Circuit  Judge  Whiting  sat  in  his  stead.) 

Upon  the  stipulation  of  parties  that  an  action  may  he  heard,  jury 
waived  in  vacation,  the  same  may  he  heard  to  final  decision,  and 
judgement  may  be  entered  in  vacation  thereon. 

Opinion  of  the  Court,  by  Whiting,  Judge. 

This  case  is  presented  to  us  upon  two  questions  reserved 
by  Mr.  Justice  Bickerton  in  the  following  statement : 

"The  defendant,  on  the  9th  day  of  February,  1892,  moved 
for  a  stay  of  execution  for  the  following  reasons : 

1.  Because  said  action  is  in  law  an  action  of  assumpsit, 
and  that  said  action,  as  appears  by  the  plaintiff's  declaration, 
was  and  is  properly  and  legally  barred  by  the  Statute  of 
Limitations  of  six  years,  and  that  judgment  was  and  is  there- 
fore erroneous  And  void. 

2.  Because  judgment  herein  was  entered  inadvertently, 
erroneously  and  contrary  to  the  rules  of  Court. 

3.  Because  execution  issued  on  the  judgment  so  entered 
is  and  ought  to  be  stayed  until  the  defendant  can  obtain  a 
hearing  upon  his  motion  to  set  aside  said  judgment,  and  to 
sue  out  a  writ  of  error  on  the  same  if  such  motion  be  denied. 

Stay  of  execution  was  thereupon  granted  to  enable  the  de- 
fendant to  obtain  a  hearing  before  the  Supreme  Court  at  the 
next  April  term  thereof  upon  a  motion  to  set  aside  the  judg- 
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ment,  and  in  arrest  of  the  same,  the  said  defendant  having 
filed  the  bond  required  by  statute. 

On  the  first  day  of  this  April  term  defendant  moved  to  set 
aside  the  judgment,  and  that  further  judgment  be  arrested  on 
the  grounds : 

1.  That  the  said  judgment  was  entered  pending  the  deci- 
sion of  the  Court  in  Banco  on  the  defendant's  exceptions  and 
contrary  to  the  rules  of  this  Court. 

2.  That  the  pleadings  in  the  cause  show  that  said  action 
was  and  is  barred  by  the  Statute  of  Limitations  of  six  years. 

An  affidavit  was  also  filed  showing  that  no  evidence  was 
offered  at  the  trial  of  the  cause  of  a  new  promise  on  the  part 
of  the  defendant  to  pay  the  claim  sued  on. 

I  find  that  said  cause  was  commenced  and  service  of  the 
complaint  therein  made  upon  the  defendant  on  September 
4th,  1890. 

That  said  cause  was  tried  before  Mr.  Justice  Dole,  jury 
being  waived,  on  August  6th,  1891. 

That  during  said  trial  certain  exceptions  were  noted  in 
writing  by  defendant  and  allowed  by  said  Justice. 

That  the  said  Justice  filed  his  written  decision  therein  on 
the  22d  day  of  August,  1891,  in  favor  of  the  plaintiff. 

That  on  August  25th,  1891,  judgment  was  entered  for 
$11,29423  and  $23.65  costs. 

That  on  August  29th,  1891,  defendant  filed  his  bill  of  ex- 
ceptions embodying  one  of  the  exceptions  taken  by  him  at 
the  said  trial,  and  two  exceptions  taken  to  the  findings  in 
said  decision,  and  said  bill  of  exceptions  was  allowed. 

That  on  December  6th,  1891,  the  said  Justice  allowed  the 
plaintiff*s  attorney's  bill  of  costs  for  $401.85,  including  at- 
torney's commissions  as  in  assumpsit. 

That  on  December  7th,  1891,  execution  issued  by  order  of 
the  said  Justice  for  $12,032.73,  to  wit:  $11,601.93  debt  and 
$430.75  costs. 

That  no  amendment  of  the  judgment  roll  or  additional 
judgment  was  entered. 
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That  the  defendant's  exceptions  were  overruled  on  Febru- 
»ry  6tb,  1892. 

I  therefore  reserve  for  the  consideration  of  the  full  Court 
in  Banco  the  questions : 

(1)  Whether  the  judgment  entered  should  be  set  aside. 

(2)  "Whether  further  judgment  should  be  arrested  for  the 
cause  alleged  in  defendant's  motion. 

The  pleadings  in  the  case  and  the  decision  of  Mr.  Justice 
Dole  may  be  referred  to  as  a  part  hereof. 

ElCH.  F.  BiCKERTON, 

Justice  Supreme  Court. 

DECLARATION. 

"The  plaintiff  above  named,  E.  de  Herblay,  complains  of 
the  defendant  above  named,  Samuel  Norris,  a  foreigner  by 
birth,  and  for  cause  of  action  alleges : 

That  heretofore,  to  wit,  on  the  4th  day  of  October,  1870, 
in  the  city  of  New  York,  State  of  New  York,  in  the  United 
States  of  America,  the  plaintiff  brought  her  certain  action  at 
law  against  the  defendant  in  the  Supreme  Court  of  the  State 
of  New  York,  for  the  city  and  county,  to  recover  from  said 
defendant  the  sum  of  $4,686.00,  with  interest  thereon  and 
costs  of  suit. 

That  at  the  time  of  commencement  of  said  action  aod  the 
rendition  of  the  judgment  therein,  hereinafter  mentioned,  the 
said  Supreme  Court  was  a  Court  of  Eecord  in  said  city  and 
county  of  New  York,  having  jurisdiction  over  the  parties 
plaintiff  and  defendant  in  said  action,  and  having  jurisdiction 
over  the  subject  matter  of  said  action. 

That  thereafter,  to  wit,  on  the  25th  day  of  October,  1870, 
such  proceedings  were  had  in  said  action,  that  said  Court  ren- 
dered judgment  in  favor  of  this  plaintiff  and  against  the  de- 
fendant,  for   the  sum  of   $5,368.53  principal,  interest  and 

costs. 
That  no  payment  of  said  sum  due  upon  said  judgment  or 

any  part  thereof  has  ever  been  made,  and  the  same  is  now 

wholly  unsatisfied. 
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That  by  the  statutes  of  the  State  of  New  York  there  is 
now  due  upon  said  sum  in  judgment  and  interest  at  the  rate 
of  six  per  centum  per  annum,  making  in  aggregate  the  sum  of 
$11,294.23,  which  is  now  due  and  owing  from  defendant  to 
plaiDti£r. 

Wherefore  plaintiff  prays  that  process  issue  to  cite  the 
said  defendant  to  appear  and  answer  the  demand  of  plaintiff 
at  the  October  Term,  1890,  of  this  Court ;  and  that  if  the 
said  defendant  fail  to  appear  and  answer,  the  plaintiff  recover 
judgment  against  defendant  by  default  for  said  sum  of  $11,- 
294.23  and  her  costs  of  suit. 

E.  DE  Herblat, 

By  her  attorney  in  fact, 

Paul  Neumann." 

ANSWER. 

"  And  now  comes  said  defendant  and  denies  the  truth  of 
all  of  the  allegations  in  the  plaintiff's  complaint  contained. 

And  the  defendant  gives  notice  that  he  relies  upon  the 
additional  defences  of  fraud,  illegality  and  payment  and  the 
Statute  of  Limitations,  and  says  that  the  alleged  cause  of 
action  did  not  accrue  within  the  time  limited  by  law  for 
bringing  such  actions. 

Samuel  Nobris, 

By  his  attorney, 

F.  M.  Hatch.'* 

JUDGE  dole's  DECISION. 

The  decision,  after  declaring  that  interest  on  the  judgment 
can  be  allowed,  and  overruling  the  defendant's  objections  to 
opening  the  case  to  allow  further  evidence  by  the  plaintiff^ 
and  to  the  service  in  the  original  action  made  on  the  defen* 
dant  by  plaintiff's  attorney,  concludes  as  follows : 

'•  The  allegations  of  the  complaint  are  satisfactorily  proved, 
and  the  plaintiff  is  entitled  to  judgment,  but  having  declared 
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only  for  $11,294.23,  as  the  aggregate  amount  due  on  a  basis 
of  six  per  cent,  interest,  it  is  limited  to  that  amount. 
Let  judgment  be  entered  accordingly. 

Sanfobd  B.  Dole." 

There  are  two  stipulations  on  file. 

1st.  That  the  action  may  be  heard  by  a  Justice  of  the 
Supreme  Court  without  a  jury. 

2d.  That  this  case  shall  be  called  up  for  hearing  on 
Thursday,  August  6th  (1891),  or  as  soon  thereafter  as  rea« 
sooably  practical. 

It  was  heard  on  August  6th,  1891,  in  vacation,  according 
to  this  stipulation  of  parties. 

It  is  claimed  that  the  judgment  entered  on  August  25th  in 
vacation  was  entered  inadvertently,  erroneously  and  contrary 
to  the  rules  of  Court. 

The  Supreme  Court  rule  relating  to  the  entry  of  judgments 
(promulgated  January  Term,  1889,)  provides  that  "the  attor- 
neys of  the  party  in  whose  favor  a  verdict  or  decision  shall 
be  rendered  shall  before  the  end  of  the  term  in  which  such 
verdict  or  decision  shall  be  rendered,  or  within  ten  days 
thereafter  or  if  in  vacation,  within  fourteen  days  after  the 
rendering  of  such  decision.,  provided  no  exceptions  have  been 
allowed,  file  a  record  of  the  proceedings  (in  a  form  set  forth 
or  as  near  thereto  as  the  circumstances  of  the  case  will  per- 
mit) which  shall  be  the  record  of  the  case.  The  Clerk  of  the 
Court  shall  state  the  actual  date  of  the  entry  of  judgment  in 
the  margin  of  the  record,  and  shall  affix  the  seal  of  the  Court 
thereto." 

Section  1165  of  the  Civil  Code  is  as  follows : 

"  Judgment  shall  be  entered  by  the  clerk,  without  motion, 
immediately  upon  the  rendition  of  a  verdict,  or  of  a  judgment 
of  the  Court  in  Banco,  or  of  a  Judge  at  Chambers,  and  exe- 
cution may  issue  thereon  at  any  time  thereafter  when  called 
for,  unless  notice  is  given  at  the  time  of  rendering  the  ver- 
dict, or  judgment,  of  a  motion  for  a  new  trial  and  the  filing  of 
a  bill  of  exceptions  and  bond  as  provided  by  statute  within 
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ten  days  after  the  rendition  of  such  verdict  or  judgment; 
provided,  that  execution  may  issue  within  ten  days,  even 
though  such  notice  be  given,  when  good  and  sufficient;  cause 
can  be  shown  therefor.  The  provisions  of  this  section  shall 
not  affect  the  right  of  appeal." 

Mr.  Justice  Dole  in  his  decision  of  August  22,  1891,  orders 
judgment  for  the  plaintiff,  and  in  accordance  with  this  deci- 
sion the  plaintiff  made  out  the  record  required  by  the  rule 
of  Court,  and  judgment  was  entered  on  August  25,  1891. 

The  stipulations  of  the  parties  gave  the  Justice  jurisdic- 
tion to  hear  this  action  without  a  jury  and  in  vacation,  and 
an  incident  to  the  hearing  is  the  decision  and  the  determina- 
tion ;  judgment  follows  the  verdict  or  decision  and  the  entry 
of  judgment  is  a  proceeding  which  completes  the  record. 
The  time  of  entry  of  judgment  has  not  been  determined  by 
statute,  but  the  rule  of  Court  in  this  respect  provides  that 
such  entry  of  judgment  may  be  made  in  vacation  provided  no 
bill  of  exceptions  has  been  allowed.  The  entry  of  judgments 
in  vacation  has  been  the  settled  practice  of  the  Supreme 
Court  under  this  rule,  and  we  are  of  opinion  that  such  judg- 
ments are  valid  and  legally  entered. 

The  several  proceedings  of  defendant  have  twice  caused 
recognition  and  affirmation  of  this  judgment  by  the  Court 
without  objection  by  defendant,  first  by  Justice  Dole  upon 
the  motion  for  the  issue  of  execution,  and  second  by  the  full 
Court  upon  the  overruling  of  the  defendant's  bill  of  excep- 
tions when  the  full  Court  expressly  affirms  the  judgment. 

The  defendant  took  no  steps  to  prevent  the  entry  of  judg- 
ment, or  to  bring  the  case  within  the  rule  which  provided  for 
the  allowance  of  a  bill  of  exceptions  which  would  prevent  the 
entry  of  judgment.  The  bill  of  exceptions  was  not  filed  or 
allowed  until  August  29th,  1891,  four  days  after  the  entry  of 
judgment,  and,  so  far  as  the  record  shows,  no  notice  by  de- 
fendant of  any  intention  to  prevent  entry  of  judgment  was  in 
any  way  given ;  no  motion  for  a  new  trial  nor  in  arrest  of 
judgment,  nor  the  filing  of  a  bill  of  exceptions  was  made  be- 
fore the  entry  of  judgment  and  the  presumption  is  that  de- 
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fendant  relied  upon  his  bill  of  exceptions  as  a  stay  of  execu- 
tion merely,  the  effect  of  sustaining  his  exceptions  being  the 
vacating  of  the  judgment. 

We  are  of  opinion  that  the  entry  of  judgment  in  vacation 
was  not  entered  erroneously  or  inadvertently,  but  is  in  ac- 
cordance T^ith  law  and  the  rules  of  Court  and  is  valid,  and 
we  cannot  now  entertain  the  motion  in  arrest  of  judgment. 

A  motion  in  arrest  of  judgment  must  be  made  before  the 
judgment  is  entered.     Kerr  vs.  Martin,  7  Haw.,  650. 

Having  arrived  at  this  conclusion,  that  the  judgment  can- 
not be  arrested,  it  is  unnecessary  to  decide  the  other  ques- 
tions raised.  The  order  staying  execution  being  granted  in 
order  to  enable  the  defendant  to  obtain  hearing  before  this 
Court  upon  a  motion  to  set  aside  the  judgment  entered  there- 
in, and  now  such  judgment  having  been  sustained,  it  is  order- 
ed that  the  order  staying  execution  (filed  March  7th,  18Q2), 
be  rescinded,  and  the  same  is  now  revoked. 

P.  Neumann  and  Thurston  &  Frear,  for  plaintiff. 

A,  8.  Hartwell  and  F.  M.  Hatch,  for  defendant 
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IN  THE  MATTER  OF  THE  BANKRUPTCY  OP  TAI 

LUNG. 

Appeal  from  Dole,  J. 

Heabing,  April  24,  1893.  Decision,  April  26,  1893. 

JUDD,   C.J.,   BiCKERTON  AND  FbEAR,   JJ. 

Where  a  claim  against  a  bankrupt' is  disputed*  by  the  assignee,  the 
Judge  sitting  in  Bankruptcy  has  jurisdiction  to  hear  and  determine 
the  validity  of  the  claim,  and  the  alleged  creditor  is  not  driven  to 
an  action  at  law. 

An  api)eal  being  allowed  from  such  adjudication  by  the  bankrupt  law 
to  a  jury,  the  law  is  not  unconstitutional. 

Opinion  of  the  Court,  by  Judd,  C.J. 

Without  reciting  all  the  former  proceedings  in  this  matter, 
it  is  only  necessary  to  state  for  the  proper  understanding  of 
the  case  that  claims  of  the  assignees  of  another  bankrupt  estate 
against  the  bankrupt  Tai  Lung  were  duly  presented  and 
sworn  to  and  were  thereafter  disputed  by  the  assignee,  who 
refused  to  admit  them  to  a  dividend.  The  motion  to  be 
allowed  to  prove  these  claims  before  the  Justice  then  sitting 
was  opposed  by  the  assignee  on  the  ground  that  the  Bank- 
ruptcy Court  had  no  jurisdiction  to  try  the  validity  of  these 
claims  at  that  stage  of  the  proceedings.  This  plea  was  heard 
by  the  Court  below  and  overruled,  and  an  appeal  thereon  was 
taken  to  this  Court.  It  is  contended  by  former  counsel,  Mr. 
Carter,  in  this  case,  that  as  a  Bankruptcy  Court  is  one  of 
limited  and  special  jurisdiction,  deriving  its  authority  solely 
from  the  statute,  any  excess  of  these  limits  is  void  and  its 
power  cannot  be  enlarged  by  implication ;  such  jurisdiction 
thus  depriving  the  parties  of  the  right  of  trial  by  jury  is  un- 
constitutional. 
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Our  statute  specially  confers  jurisdiction  upon  the  Court 
in  Bankruptcy  to  hear  proof  of  claims  in  the  first  instance. 
If  there  is  no  opposition  to  a  claim,  the  proof  is  formally 
made  by  the  oath  of  the  claimant  before  the  Justice.  If  it  is 
opposed  by  other  claimants  it  is  tried  on  its  merits  before 
the  Justice,  whose  decision  is  subject  to  an  appeal  to  a  jury. 
Sections  7  and  8,  Chapter  XXXV.,  Laws  of  1884. 

The  law  further  provides  (Section  9)  that  creditors  may 
prove  their  claims  at  any  time  before  the  discharge  of  the 
bankrupt,  but  shall  participate  only  in  such  dividends  as 
may  be  declared  after  the  proof  of  their  claims. 

The  Act-  of  1888  (Chapter  XXH.)  in  Section  7,  further 
provides  by  an  amendment  to  Section  8  of  the  Act  of  1884, 
that  the  assignee  may  dispute  a  claim  (after  it  has  been 
proved  by  oath  of  the  claimant),  but  he  must  notify  the 
claimant  of  this  within  one  month  after  proof  of  the  claim. 
The  law  now  allowing  either  a  creditor  or  the  assignee  to 
dispute  a  claim,  it  is  reasonable  to  presume  that  the  same 
Court  which  hears  the  objection  made  by  the  creditor  shall 
hear  the  objection  when  made  by  the  assignee. 

It  is  not  necessary  that  the  statute  should  contain  words 
directly  giving  jurisdiction  for  each  further  stage  of  the  pro- 
ceedings. Having  given  power  to  the  Judge  to  hear  proof 
of  claims  the  jurisdiction  is  continued  whether  the  claim  be 
contested  by  a  creditor  or  by  the  assignee. 

"  The  authority,  however,  to  do  certain  acts,  or  to  exert  a 
certain  degree  of  power,  need  not  be  given  in  express  words 
but  may  be  fairly  inferred  from  the  language  of  the  statute, 
or  if  it  be  necessary  to  accomplish  its  objects  and  to  the  just 
and  useful  exercise  of  the  powers  which  are  expressly  given, 
it  »ay  be  taken  for  granted."    Dubois  vs.  Sands,  43  Barb.  416. 

"Effect  must,  of  course,  be  given  to  the  intention,  when  the 
Act,  without  conferring  jurisdiction  in  express  terms,  does  so 
by  plain  and  necessary  implication."  Endlich  on  Interpreta- 
tion of  Statutes,  Section  156. 

To  send  a  claimant  whose  claim  is  denied  by  the  assignee 
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to  the  courts  of  law  for  adjudication  would  result  in  delay, 
confusion  and  clashing  of  jurisdictions. 

In  the  Bankruptcy  Court,  as  in  the  Probate  Court,  the 
fund,  the  res,  is  under  the  jurisdiction  and  supervision  of  the 
Court,  and  the  assignee  is  subject  to  its  direction  as  to  its' 
disposition.  This  is  so  because  there  are  numerous  parties 
whose  rights  are  involved  and  oftentimes  distinct,  and  which 
cannot  be  decided  in  an  action  at  law.  The  jurisdiction  of 
the  Bankruptcy  Court  to  entertain  and  settle  disputed  claims^ 
we  are  of  tlie  opinion,  should  be  sustained. 

The  answer  that  this  would  be  unconstitutional  in  depriv-> 
ing  parties  of  the  right  to  trial  by  jury  is  obvious*.  This  is 
not  a  case  in  which  trial  by  jury  has  ''heretofore  been  used.'* 
The  parties  have  an  appeal  to  a  jury  provided  for  in  the 
statute.     P<m  vs.  Richardson^  7  Haw.,  301. 

The  plea  to  the  jurisdiction  is  overruled,  and  the  daimanta 
may  proceed  with  their  proofs  before  a  Circuit  Court  Judge 
of  the  First  Circuit  under  the  new  Judiciary  Act. 

A.  S.  HartweU,  for  claimants. 

G,  L.  Carter  and  (7.  BrounXy  for  J.  Bubenstein,  assignee. 
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IN  THE  MATTEB  OF  THE  APPLICATION  OF  GEORGE 
TITCOMB,  for  a  Writ  of  Habeas  Corpus, 

Appeal  fsom  Cibcuit  Judge  Whiting. 

Heabing,  April  24,  189a  Decision,  Mat  3,  1893. 

JUBD,   C.J.,   BiGEEBTON  AND  FbEAB,   J  J. 

There  is  no  offense  known  to  our  law  as  "  an  assault  with  a  tlang^rous 
weapon. '^  A  verdict,  the  mittimus  oorrespending,  finding  the  de- 
fendant guilty  of  such  an  offense,  is  void.  The  sentence  must  be 
void  upon  its  face  in  order  to  entitle  the  petitioner  to  a  discharge 
on  "  haheas  corpus." 

If  a  sentence  within  the  jurisdiction  of  the  Court  and  regular  on  its 
face,  be  found  by  an  inspection  of  the  record  to  be  not  responsive  to 
the  indictment,  it  is  voidable  and  can  only  be  set  aside  on  appeal  or 
by  a  writ  of  error,  and  is  not  cognizable  on  ^^  habeas  corpus." 

Opinion  op  the  Goukt,  bt  Judd,  C.J. 

This  is  an  appeal  from  Judge  Whiting  of  the  Circuit  Court, 
First  Circuit,  refusing  to  discharge  the  petitioner  from  the 
custody  of  the  Marshal,  the  case,  in  his  opinion,  disclosing 
errors  not  cognizable  on  habeas  corpus.  The  petition  sets 
forth  that  petitioner  was,  at  the  March  Term  of  the  Circuit 
Court,  Fifth  Circuit,  sentenced  to  paj  a  fine  of  $25  and  be 
imprisoned  at  hard  labor  for  the  term  of  two  years  for  the 
offense  of  assault  with  a  dangerous  weapon.  The  mittimus 
under  which  the  petitioner  is  held  describes  the  offense  an 
''  assault  with  a  dangerous  weapon."  The  petition  avers  thai 
his  imprisonment  and  restraint  are  illegal  because  there  is  no 
such  offense  known  to  our  law.  The  return  by  the  Marshal 
to  the  writ  is  that  the  petitioner  was  convicted  before  the 
said  Circuit  Court  "  for  that,  being  armed  with  a  dangerous 
weapon,  to  wit,  a  loaded  pistol,  he  did  assault  certain  persons 
(naming  them)  with  intent  to  kiU  and  murder,"  etc.     The 
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record  shows  that  tlie  indietment  wa»  for  the  offense  set 
forth  in  the  return.  The  written  verdict  of  the  jury  is,  "  We 
find  the  defendant  guilty  of  the  offense  of  an  assault  with  a 
dangerous,  weapon,"  or,  a&  it  is.  literally,  "  a  weapon  capable 
of  taking  life."  {*^  Ke  hooholo  nei  makou  ua  hoahewaia  ka 
mea  i  hoopiiia  no  ka  hewa  hoao  e  hoeha  me  ka  mea  ku  i  ka 
make.") 

The  clerk  entered  upon  his  minutes  that  the  verdict  wast 
*"  guilty  as  charged.'^ 

The  first  question  to  be  ccmsidered  is,  which  is  the  verdict; 
— that  presented  by  the  Jury,  or  as  entered  by  the  clerk  ? 
We  have  no  heMtation  in  holding  that  the  former  must  be 
considered  as  tie  verdict.  By  our  present  practice  the 
verdict  is  written,  handed  by  the  foreman  of  the  jury  to  the 
Court,  who  reads  it  aloud  to  them  and  asks  if  they  assent  to 
it.  This  is  a  public  act,,  and  it  is  required  by  our  statutes 
that  the  jury  shall  find  a  verdict.  It  need  not  be  in  writing, 
but  the  present  practice  so  requiring  it  is  proper  and  not  in- 
consistent with  the  law.  The  entry  of  the  verdict  by  the 
derk  as  underBtood  by  him  is  but  his  private  interpretation 
of  the  meaning  of  the  verdict,  and  cannot  be  held  to  contra- 
dict the  written  verdict  passed  up  by  the  foreman.  It  might 
be  otherwise  if  the  verdict  was  oral,  recorded  by  the  dlerk 
and  then  read  by  him  from  his  minutes  to  the  jury  and 
absented  to  by  them* 

We  pass  now  to  the  next  question*  Does  this  verdict  dis- 
close  an  offense  known  to  the  law  ?  The  defendant  was  in- 
dicted for  an  offense  described  in  Section  5  of  Chapter  IX.  of 
the  Penal  Code,  to  wit,  an  assault  by  a  person  armed  with  a 
dangerous  weapon  upon  another  **  with  intent  to  commit  bur- 
gjary,  robbery,  manslaughter  or  murder,  or  other  crime  of 
soch  character/' 

The  verdict  of  the  jury  found  the  defendant  guilty  of  an 
**  assault  with  a  weapon  dangerous  to  life."*  It  leaves  out 
the-  essential  ingredient  of  the  offense — the  intent  to  commit 
the  crinKT,  which  in  this  case  was,  as  by  the  indictment,  mur- 
der.   The  verdict  was  a  special  one,  undertaking  to-  describe 
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the  particular  offeme  of  vbicli  tlie  jury  foimd  tlie  defendant 
guilty.  If  the  verdict  read,  ^We  find  tli«  defendant  gnilty 
as  charged  ^  there  would  be  no  difficulty,  and  the  mittimtit 
would  describe  the  offense  a«  set  out  in  the  indictment.  It 
is  suggested  that  the  jury  intended  to  find  the  defendant 
guilty  of  the  offense  described  in  Section  8  of  said  Chapter 
IX.  of  the  Penal  Code«  to  wit,  of  an  assault  upon  another 
^*with  a  knife,  sword  cane  or  any  other  weapon  obviously 
and  imminently  dangerous  to  life** — no  intent  to  do  anything 
more  being  found.  But  the  objection  to  this  view  is,  thai; 
**  an  assault  by  a  person  armed  with  a  dangerous  weapon"* 
«annot  be  considered  as  identical  with  ^  an  assault  with  a 
weapon  obviously  and  imminently  dangerous  to  life,^  as  the 
latter  weapon  would  require  no  proof  of  its  character,  since 
4in  inspection  df  it  or  a  description  of  it  would  make  its 
character  apparent  to  the  jury,  whereas  the  term,  -"a  daa- 
geroufi  weapon^'  would  include  a  larger  class  of  weajwna, 
«ome  of  which  would  not  be  obviously  and  imminently  dao^ 
gerous  to  life.  Moreover,  it  is  not  required  of  necessity  that 
ihe  assault  under  Section  5  shall  be  shown  to  have  been  com- 
<M)mmitted  with  the  ^dangerous  weapon ^^  with  which  ths 
defendant  is  armed.  And  certainly  in  the  case  where  the 
assault  is  made  with  intent  to  commit  burglary  or  robbery  tt 
might  well  be  that  though  armed  with  a  dangerous  weapon 
the  assailant  might  not  use  it  in  making  the  assault  We  d» 
not  consider  it  a  refinement  of  language  to  bold  that  a  ver- 
•diet  of  guilty  oi  -An  assault  with  a  weapon  dangerous  to  life 
would  not  answer  the  description  of  the  offense  of  an  assault 
with  a  weapon  obvionsly  and  imminently  dMsgerotts  to  life. 
And  it  follows  that  the  mittimus  does  not  disclose  an  offen«e 
known  to  the  law.  If  it  did  and  found  the  defendant  guilty 
of  an  assault  with  a  weapon  obviously  and  imminently  dan- 
^rous  to  life,  we  would  not  be  authorized  on  proceedings  in 
habeas  corpus  to  inquire  further  into  the  matter  aaid  ascer- 
tain whether  such  veriict  was  responsive  to  the  indictment 
The  verdict  as  rendered  is  void.  The  verdict  above  suggest- 
^d  would  be  voidable  and  if,  thongh  good  upon  its  face  and 
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being  within  the  jurisdiction  of  the  Court,  a  comparison  of 
the  indictment  with  the  sentence  shows  that  the  sentence  ia 
not  responsive  to  it,  the  Court  would  be  authorized  on  error 
to  reverse  it.  This,  we  apprehend,  is  the  distinction  between 
defects  which  can  be  inquired  into  on  AcibecM  corpus  and  those 
errors  which  are  cognizable  only  by  appeal  or  by  writ  of 
error.  "A  writ  of  habeas  corpus  cannot  be  made  to  per- 
form the  functions  of  a  writ  of  error.  To  warrant  the  dis- 
ebarge  of  the  petitioner,  the  sentence  under  which  he  is  held 
must  be  not  merely  erroneous  and  voidable,  but  absolutely 
void."  Ex  parte  Seed,  100  U.  a  23.  This  Court,  per  Pres- 
ton, J.,  held  ifu  the  case  of  Piipiilani,  7  Haw.  104,  as  follows-: 
**  We  are  of  the  opinion  that  when  a  mittimus  is  good  upon 
its  face,  and  the  prisoner  is  in  execution  under  a  conviction,  a 
writ  of  habeas  corpi^  should  not  issue,  but  that  the  prisoner 
ahould  be  confined  to  his  right  of  appeal  and  that  a  convic- 
tion or  judgment  cannot  be  attacked  in  a  proceeding  on 
habeas  corpus  if  jurisdiction  appears  by  the  record."  "We 
think  that  in  all  cases  in  which  the  mittimus  is  insufficient 
upon  its  face,  the  discretion  to  issue  the  writ  should  be  exer- 
cised, but  that  it  is  only  when  the  record  does  not  supply  the 
omission  that  the  prisoner  shall  be  discharged." 

In  the  case  before  us  the  record  corresponds  with  the^ 
mittimus,  and  as  both  are  iHegal  the  petitioner  is  entitled  to 
hia  discharge*  We  wish  to  add  that  we  do  not  hold  that  if  a 
person  is  charged  under  Section  6  of  the  Chapter  on  assaults 
^Chap.  9  P^nal  Code)  the  jury  would  be  warranted  in  finding^ 
him  guilty  of  the  offense  described  in  Section  8,  as  it  dooft 
not  appear  to  us  that  these  are  different  degrees  of  the  same 
offense,  but  substantially  different  offenses^  In  the  assault 
under  Section  6,  the  intent  to  commit  a  greater  crime  is  an 
essential  ingredient.  Under  Section  8,  the  character  of  the 
instrument  with  which  the  assault  is  made  is  essential,  and 
the  intent  with  which  the  assault  is  made  is  not  essential. 

Let  the  prisoner  be  discharged* 

A.  8.  Sartwellj  for  petitioner* 

Attamey^Qeneral  W.  0*  Smith,  for  respondenL . 
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KAWAI  K  GEORGE  vs.   HANAKAULANI  HOLT. 

ExoEpnoNS. 
Hbardto,  Apbil  27,  1893.  Decision,  Mat  11,  1893. 

JUDD,   C.J.,   BiCKERTON  AND  PrEAR,   JJ. 

An  exception  may  be  allowed  to  the  refusal  or  denial  of  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  is  contrary  to  the  weight 
of  evidence. 

The  statute  of  limitations  of  real  actions  may  run  in  favor  of  a  married 
woman.  The  husband's  possession  in  law,  inures  to  the  benefit  of 
his  wife. 

An  invalid  or  defective  title,  if  believed  to,  be  good,  will  be  operative  to 
give  effect  to  a  possession  taken  and  held  under  it. 

In  addition  to  evidence  of  title  by  inheritance,  defendant  put  on  evi- 
dence showing  open,  adverse  and  continuous  possession  of  the  land 
for  over  twenty  years.  This  was  not  rebutted  by  plaintiff.  Held, 
the  jury  must  have  disregarded  this  defense. 

New  trial  ordered. 

Opinion  of  the  Court,  by  Judd,  O.J. 

A  verdict  having  been  rendered  in  favor  of  plaintiff  in  this 
action,  it  being  in  ejectment  to  recover  a  part  of  the  land 
described  in  Boyal  Patent  No.  1730  to  Eekuhaupio,  the  de* 
fendant  excepted  thereto  and  moved  for  a  new  trial  on  the 
gronnd  that  the  verdict  was  contrary  to  law  and  evidence, 
which  motion  was  denied  by  the  Circuit  Judge  presiding  at 
the  trial,  and  exceptions  thereto  were  taken  and  allowed  to 
this  Court. 

Both  the  plaintiff  and  defendant  claimed  to  be  entitled  to 
the  land  by  virtue  of  their  relationship  to  one  Eapu,  who 
•died  December  25,  1870,  each  denying  the  other's  pedigree. 
Plaintiff  claimed  to  be  grand  nephew  of  Eapu,  and  defendant 
idaimed  to  be  his  grand  daughter.     The  plaintiff  put  on  evi- 
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dence  to  show  his  own  relationship  and  to  disprove  defen- 
dant's relationship.  Defendant  also  introduced  evidence  to 
show  her  relationship  and  to  disprove  plaintiff's,  and  also 
evidence  tending  to  show  that  she  had  had  possession  of  tha 
land  since  Kapu's  death.  Plaintiff  put  on  no  evidence  in 
rebuttal  of  defendant's  defense  of  adverse  possession,  and 
claims  that  it  is  insufficiently  established. 

We  are  met  with  the  objection  by  plaintiff's  counsel  that 
the  discretion  exercised  by  a  trial  Judge  in  refusing  to  grant 
&  new  trial,  is  not  the  subject  of  exception,  as  the  appellate 
Court  cannot  revise  or  review  the  discretion  of  the  trial 
Court  in  refusing  to  grant  a  new  trial.  Citing  134  Mass.  190, 
130  Mass.  455,  123  Mass.  367,  77  Mass.  274,  and  other  Mas- 
sachusetts cases.  We  notice  that  the  right  of  revision  will 
be  exercised  more  freely  by  the  appellate  Court  where  the 
trial  Court  has  refused  than  where  it  has  granted  a  new  triaL 
16  Am.  &  Eng.  Encyc.  .of  Law,  519,  and  cases  cited.  How- 
ever the  authorities  in  other  jurisdictions  may  stand  on  this 
question,  we  find  nothing  in  our  statutes  denying  the  right  of 
a  party  to  take  exception  to  this  Court  from  either  the  denial 
or  the  granting  of  a  motion  for  a  new  trial.  This  practice 
has  obtained  for  some  years  in  this  country,  and  the  receni 
Act  to  reorganize  the  Judiciary,  making  this  Court  purely 
one  of  appellate  jurisdiction,  now  removes  us  from  the  deli- 
cate position  suggested,  of  the  Court  reviewing  the  opinions 
of  another  member  of  the  same  Court  respecting  the  evidence 
in  a  jury  trial.  There  being  nothing  in  our  statutes  or  our 
own  precedents  denying  this  right  of  exception,  we  prefer  to 
continue  the  practice  whether,  as  in  this  case,  the  question 
of  law  raised  by  the  exception  is  the  sufficiency  of  the  evi- 
dence, or  when  the  trial  Court  has  directed  a  verdict  upon 
its  view  of  the  evidence. 

It  is  urged  upon  us  that  the  possession  set  up  in  the 
defendant's  evidence  does  not  have  all  the  ingredients 
essential  to  establishing  a  title  by  prescription.  No  one  can 
doubt,  in  view  of  a  long  series  of  decisions  in  this  Court,  that 
mere  possession  for  twenty  years  is  insufficient  to  establish 
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this  defense.  The  possession  must  be  adverse,  hostile, 
exclnsiye,  notorious  and  continuous.  It  is  claimed  that  the 
evidence  of  defendant  does  not  show  that  her  possession  was 
hostile  or  notorious  or  continuous.  Following  is  the  evidence 
on  this  point : 

After  Kapu's  death  Mrs.  Holt  had  control  of  that  lot; 
I  know  that  because  after  the  death  of  Kapu  Mrs.  Holt  put 
us  people  on  there,  the  people  who  brought  her  son  Owen  up 
and  some  people  who  brought  up  her  son  Christopher ;  she 
put  them  on  the  land  there,  that  is  why  I  say  she  had 
control  of  it.  After  that  she  leased  the  lands,  and  continued 
leasing  them  until  the  present  time.  From  the  time  of 
Kapu's  death,  I  have  never  known  of  Kawai  or  any  one  else 
claiming  the  land ;  if  I  had  known  anything  of  that  kind  I 
would  not  have  concealed  it ;  I  would  have  told  her  about  it. 
I  live  right  on  the  next  lot ;  my  lot  is  on  the  Waikiki  side ; 
the  lot  I  now  own  is  part  of  the  original  Kekuhaupio  lot. 
The  lot  I  own  now  was  bought  from  Kapu ;  I  bought  it  from 
Eapu.  I  am  not  aware  that  I  am  related  to  Mrs.  Holt  at  all. 
I  know  a  person  named  Keolo,  she  lived  there ;  this  woman 
Keolo  was  living  there  under  Mrs.  !Q!olt.  Most  of  this  lot 
was  leased  or  let  out,  excepting  a  small  portion  that  Mrs. 
Holt  reserved  for  Keolo,  next  to  her  lot.  Mrs.  Holt  collected 
the  rents  from  the  tenants  that  were  on  these  lands. 
(Kapahu's  testimony). 

After  the  death  of  Kapu,  Mrs.  Holt  had  charge  and  control 
of  the  land.  The  land  was  put  under  her  control  and  charge 
in  1868  by  Kapu ;  Kapu  told  me  so  himself.  After  his  death 
Mrs.  Holt  had  charge  of  the  land;  Mrs.  Holt  put  some 
relations  there,  a  man  by  the  name  of  Kane  and  Hoomana, 
and  they  brought  up  some  of  her  children,  Owen  and  Christo- 
pher, and  Mrs.  Holt  has  had  the  land  in  possession  ever 
since.     (Pua's  testimony). 

After  Kapu's  death  Mrs.  Holt  had  the  land ;  the  reason  I 
say  that  is,  Mrs.  Holt  and  all  her  relatives  or  family  that 
formerly  lived  here  at  Mililani,  (because  the  government  had 
formally  taken  possession  of  the  place)  they  had  no  place  to 
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liye ;  she  put  them  oyer  on  Kapu's  lot.  Kapu's  place  was 
right  in  sight  from  where  I  live ;  Mrs.  Holt  has  had  the  lot 
in  her  possession  ever  since  the  death  of  Kapu.  This  is  the 
real  truth  I'm  telling  now.  I  am  not  related  to  Mrs.  Holt  at 
all.     (Maiohao's  testimony). 

I  remember  Kapu's  death ;  after  the  death  of  Kapu  Mrs. 
Holt  had  possession  of  this  land  and  we  lived  there  under  her. 
Keolo  went  there  to  live  under  Eane ;  she  was  living  there 
afterwards  under  Mrs.  Holt.     (Eahue's  testimony). 

I  know  Mrs.  Holt,  I  know  Eeolo,  she  lived  on  the  land  in 
question ;  she  is  living  there  under  Mrs.  Holt,  that  is,  she 
always  told  me  so.  I  am  living  there  on  the  land  now ;  Keolo 
is  not  here.  I  am  living  there  as  a  tenant  of  Mrs.  Holt's, 
under  lease.     (Mrs.  Burns'  testimony.) 

Eapu  is  now  dead ;  after  his  death  Mrs.  Holt  had  posses- 
sion of  the  land ;  she  has  had  possession  of  the  land  ever 
since  his  death.  I  <^on't  know  that  anybody  has  been  in  pos- 
session of  the  land  who  were  opposed  to  Mrs.  Holt.  I  know 
that  some  of  Mrs.  Holt's  children  have  been  brought  up 
there.  I  have  lived  there  a  long  time,  I  don't  know  how 
long ;  I  was  born  thexe  at  this  place.     (Luhea's  testimony.) 

I  know  when  Eapu  died.  I  keep  a  record  of  the  births  of 
my  children ;  I  made  a  record  of  Eapu's  death  too.  He  died 
on  the  night  of  Christmas  Day,  1870.  After  the  death  of 
Kapu,  I  had  posesssion  of  the  land,  and  have  had  it  ever 
since.  The  first  I  heard  of  any  claim  of  Eawai  was  when  I 
brought  the  suit  for  trial  between  myself  and  Keolo.  (Mrs. 
Holt's  testimony.) 

It  is  clear  from  this  evidence  that  the  defendant  entered 
this  land  openly  and  retained  possession  of  it  as  the  heir  of 
Kapu  upon  his  death,  Christmas,  1870 ;  and  that  Keolo  en- 
tered the  land  under  defendant.  In  March,  1892,  a  suit  was 
brought  by  Mrs.  Holt  against  Kedlo,  who  set  up  title  not  in 
herself  but  in  Kawai  K.  George,  the  present  plaintiff!  The 
verdict  being  adverse  to  her  (Keolo)  we  do  not  think  that 
this  suit  interrupted  the  running  of  the  title  by  prescription. 
A  fair  inference  from  the  testimony  is  that  Keolo,  disputing 
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Mrs.  Holt's  title,  was  after  December  25,  1890,  when  the 
twenty  years  adverse  possession  by  her  had  run.  Mrs.  Holt 
says  that  she  has  never  heard  of  Eawai's  claim  until  Eeolo 
asserted  it  in  Court  in  Mrs.  Holt's  suit.  Moreover  the  land 
claimed  in  Mrs.  Holt's  suit  against  Eeolo  is  only  a  small 
portion  of  the  land  now  sought  to  be  recovered  by  Kawai 
K.  George,  and  therefore  it  cannot  be  claimed  that  Eeolo's 
possession  of  this  small  part  interrupted  Mrs.  Holt's  pos- 
session of  the  rest  of  the  land. 

The  defendant  having  been  married  during  a  portion  of  the 
time  during  which  the  statute  of  limitation  is  claimed  to  have 
ran,  counsel  for  plaintiff  asks  how  a  married  woman  could 
obtain  for  herself  a  prescriptive  title,  seeing  that  a  married 
woman's  possession  is  in  law  the  possession  of  her  husband. 
We  think  that  the  more  correct  statement  would  be  that  the 
possession  of  a  husband  of  land  claimed  by  his  wife  is  by  virtue 
of  the  marital  relation,  and  inures  to  the  benefit  of  his  wife. 
It  was  held  in  Holton  vs.  Wliiiney,  30  Vi,  405,  that  where  a 
husband  held  possession  of  land  not  in  his  own  right,  but 
only  because  it  belonged  to  his  wife,  and  upon  his  death  the 
wife  took  and  continued  possession  and  claimed  the  land  as 
her  own,  the  possession  of  her  husband  would  inure  to  the 
benefit  of  the  wife.  But  it  would  be  otherwise  if  the  land 
during  the  coverture  was  claimed  and  occupied  by  the 
husband  as  his  own.  As  the  Court  said  in  Saxoyer  vs. 
KendaUy  10  Cush.,  245,  «*  There  was  no  privity  between 
herself  (the  wife)  and  her  husband.  He  occupied  it  during 
his  life,  not  by  right  of  his  wife,  but  by  virtue  of  his  own  act 
of  disseizin."  We  are  not  aware  that  a  married  woman's 
ooverture,  which  is  considered  in  law  as  a  disablity,  can  be 
invoked  against  her.  Such  disability  is  considered  as  some- 
thing she  can  invoke  for  her  protection. 

Counsel  for  plaintiff  say  that  if  the  defendant  held  this 
land  on  the  supposition  that  she  was  the  grand-daughter  and 
next  of  kin  of  Eapu,  who  died  last  seized,  she  did  not  in- 
tentionally hold  adversely  to  the  plaintiff  as  her  occupancy 
was  '^  by  mistake."     Now  while  it  is  true  that  the  possession 
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must  be  under  claim  of  title,  it  is  not  essential  that  there 
should  be  a  rightful  title.  Tyler  Eject.,  p.  861.  "An 
invalid  and  defective  title,  if  believed  to  be  good,  will  be 
equally  operative  with  a  valid  one  in  giving  eflfect  to  a  pos- 
session taken  and  held  under  it."  Id.  863.  And  some  hold 
that  it  is  not  requisite  to  adverse  possession  that  there 
should  even  be  bona  fides.     Id.  865. 

No  offer  to  contradict  the  evidence  of  adverse  possession 
having  been  made  by  plaintiff,  the  jury  were  not  at  liberty  to 
disregard  it,  and  they  must  have  done  so  through  misad- 
vertence  or  prejudice.  It  is  possible  that  as  the  contest 
between  the  parties  was  mainly  directed  to  the  question  of 
their  relationship  to  E^pu,  the  jury  overlooked  the  defense 
of  adverse  possession.  We  consider  that  this  is  a  case 
requiring  the  interference  of  the  Court,  and  therefore  sustain 
the  exceptions  and  order  a  new  triaL 

A,  8.  Hartwdly  for  plaintiff 

A.  Rosa  and  C  W.  Ashford,  for  defendant. 
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MART  KALEIALH,  et  al.,  vs.  M.  S.  GRINBAtJM,  et  al. 

Motion  to  Dismiss  Appeal. 
Heaking,  Apbil  27,  1893.  Decision,  April  27,  1893, 

JUDD,   C.J.,   BiCKERTON  AND   FrEAB,   JJ. 

Section  69  of  the  Act  to  Reorganize  the  Judiciary  Department  requires 
that  a  notice  of  apx>eal  from  a  Circuit  Judge  to  the  Supreme  Court 
must  be  made  in  writing  and  filed. 

Opinion  of  the  Court,  by  Judd,  C.J.,  delivered  orally. 

In  the  matter  now  before  us  the  demurrer  was  overrnled 
by  the  Court,  and  counsel  for  the  defendant  noted  an  appeal 
from  that  ruling  to  the  Supreme  Court ;  the  clerk  states  that 
upon  his  record. 

The  old  law  with  regard  to  noting  appeals  merely  said  th^ii 
the  person  may  appeal  by  giving  notice  of  his  appeal  (that 
IB,  appeals  from  the  lower  courts),  and  within  ten  days 
perfecting  it,  paying  costs,  etc. 

The  Act  to  Eeorganize  the  Judiciary  which  went  into  effect 
OD  the  first  of  January  of  this  year,  in  several  places  mate- 
rially alters  the  law  with  regard  to  appeals.  Section  68  states 
that  appeals  shall  be  allowed  from  all  decisions  of  district 
magistrates  **  whenever  the  party  appealing  shall  file  notice 
of  hi»  appeal  within  five  days."  And  Section  69,  appeals 
shall  be  allowed  from  all  orders  or  decrees  of  Circuit  Judges 
"whenever  the  party  appealing  shall ^Ze  notice  of  his  appeal 
in  five  days." 

It  seems  to  us  that  that  means  something  more  than  the 
mere  notice  that  the  clerk  takes  down  of  the  intention  of  the 
party  to  appeal.  The  minutes  of  the  clerk  can  have  no 
greater  effect  than  that,  it  seems  to  us. 

This  is  a  very  wise  law,  because  if  the  notice  is  in  writing. 
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all  question  as  to  whether  it  was  noted  or  not  would  be 
removed.  Our  attention  was  sharply  drawn  to  that  the 
other  day  in  the  matter  of  Kaleo,  the  magistrate  from  Hana. 
There  the  question  was,  to  what  court  he  had  noted  his 
appeal.  One  party  claimed  that  he  had  noted  it  to  the 
Circuit  Judge,  the  other  to  the  Circuit  Court,  and  the 
district  magistrate  found  that  he  had  not  noted  it  to  any 
court. 

We  are  of  opinion  that  this  statute  means  that  the  party 
appealing  shall  reduce  such  notice  to  writing  and  deposit  it 
with  the  clerk.  And  in  this  view  the  matter  is  not  now 
before  the  Court.     Appeal  dismissed. 

A.  Rosa,  for  plaintiffs. 

A.  S.  Hartwell,  for  defendants. 


YUEN  LUNG  &  COMPANY,  Plaintiffs  in  Error,  vs.  JOHN 

BURKE,  Defendant  in  Error. 

Heamng,  June  19,  1893.  Decision,  July  8,  1893* 

JUDD,   C.J.,   BiGKEBTON  AND  FbEAB,   JJ. 

A  person  who  puts  his  name  in  blank  on  the  back  of  a  negotiable  note 
before  delivery,  and  before  it  is  indorsed  by  the  payee,  he  being'  a 
stranger  to  the  note,  becomes  prima  facie  a  first  indorser,  in  default 
of  evidence  of  the  intention  of  the  parties.  There  being  no  date  to 
the  indorsement  or  evidence  as  to  when  it  was  made,  the  presump- 
tion is  that  it  was  made  before  delivery.  An  indorser  is  entitled  to 
notice  and  demand,  in  order  to  fix  his  liability.  The  complaint  in 
the  suit  should  contain  allegations  of  facts  sufficient  to  show  hlB 
liability  as  an  indorser. 

Opinion  of  the  Court,  bt  Judd,  C.J. 

In  March  of  this  year  John  Burke  brought  his  action 
against  See  Lee  and  Yuen  Lung  &  Co.,  declaring  "  that  he 
claims  of  See  Lee  and  Yuen  Lung  &  Co.,  composed  of  Yuen 
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Lung  and  Pan  Lum  Man,  partners,  the  sum  of  one  hundred 
and  forty  dollars  with  interest  according  to  the  tenor  of  a 
certain  promissory  note  dated  November  16,  1892,  payable 
two  months  after  date,  for  value  received,  to  the  order  of  the 
plaintiff,  a  copy  of  said  note  is  hereto  annexed  for  reference. 
That  ten  dollars  has  been  paid  on  said  note,  leaving  a 
balance  of  $140  with  interest  still  due  by  defendants  and 
owing  to  plaintiff,  which  balance  due,  plaintiff  has  demanded 
of  said  defendants,  who  have  and  still  to  this  date  refuse  to 
pay;  wherefore,"  etc. 

The  note  annexed  is  as  follows : 

"Honolulu,  16th  November,  1892. 
"$150.00 

"Two  months  after  date  we  promise  to  pay  to  the  order 
of  John  Burke  one  hundred  and  fifty  dollars,  at  (1%)  one 
per  cent,  interest  per  month  until  paid.     Value  received. 

"Witness:  (Signed)  See  Lee. 

"Loo  Chit  Sam. 
"Due " 

(Indorsed  in  blank  on  back  without  date,  Yuen  Lung  Co. 
Payment  of  $10  and  $20  are  also  indorsed). 

Service  was  made  upon  See  Lee  and  upon  the  secretary 
and  treasurer  of  Yuen  Lung  &  Co.  See  Lee  came  to  Court 
and  confessed  judgment.  Yuen  Lung  &  Co.  failed  tp  appear 
and  were  defaulted,  and  the  magistrate  rendered  judgment 
against  defendants  (plaintiffs  in  error)  for  $142.38,  which 
included  interest,  commissions  and  costs.  Execution  was 
taken  out  against  Yuen  Lung  &  Co.  April  11th,  but  not 
levied,  as  Yuen  Lung  A  Co.,  on  the  13th  April,  prayed  for  a 
writ  of  error  to  the  District  Court.  The  errors  assigned  are 
as  follows : 

1.  That  the  complaint  in  said  action  does  not  contain 
averments  to  ^harge  the  plaintiffs  in  error  as  indorsers  of  the 
note  sued  on  in  said  action,  while  the  said  note  shows  that 
they  were  liable  if  at  all  as  indorsers. 

2.  That  no  proof  was  taken  before  said  District  Court  on 
which  to  base  judgment  against  the  plaintiffs  in  error. 
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The  crucial  point  in  this  case  is  whether  Yuen  Lung  &  Co., 
by  placing  their  name  on  the  back  of  the  note,  became  prima 
facie  joint  promisors  or  makers  with  See  Lee,  or  whether 
they  are  prima  facie  indorsers. 

The  indorsement  being  in  blank,  without  date,  and  there 
being  no  evidence  as  to  when  it  was  made  or  as  to  what  was 
the  intention  of  the  parties  as  to  the  liability  of  the  plaintiffs 
in  error  by  so  indorsing  the  paper,  we,  upon  authority,  treat 
the  indorsement  as  made  before  delivery  to  the  payee  and 
inquire  what  in  law  their  liability  is  presumed  to  be.  In  the 
diversity  of  opinion  on  this  question  among  courts  of  higher 
character  we  are  now  to  decide,  for  the  first  time  we  believe 
in  this  country,  what  the  presumed  liability  is  which  attaches 
to  the  person  who,  being  a  stranger  to  a  negotiable 
instrument,  places  his  name  on  the  back  iii  blank  at  the  time 
of  the  making  of  the  note,  i  e.,  before  delivery.  Without 
reviewing  in  detail  the  vast  number  of  cases  on  this  point,  w« 
remark  that  in  some  States  one  indorsing  in  such  a  manner 
(often  called  an  "irregular  eoidorser")  is  prima  facie  regarded 
as  a  (1)  guarantor,  in  others  as  an  (2)  indorser,  and  in  others 
as  a  (3)  joint  promisor,  and  also  in  some  States  as  a  (4) 
surety.     2  Pars.  Notes  &  Bills,  122. 

The  decisions  are  irreconcilable.  As  Daniel  says,  "For 
the  reasQii  that  a  third  party  whose  name  is  on  the  back  of  a 
note  before  that  of  the  payee  does  not  appear  to  have 
derived  title  to  the  note  by  indorsement  or  assignment  to 
himself,  it  is  held  by  numerous  authorities  that  he  must  be 
regarded  prima  facie  as  a  joint  maker."  1  Daniel  Neg. 
Listr.  Section  713a.  Also  Martin  V8.  Boyd,  11  N.  H.  385 ; 
Golburn  vs,  Averill,  30  Me.  310 ;  Mdbley  vs.  Byan,  14  HI.  51 ; 
Sylvester  vs.  Downer,  20  Vt.  365 ;  Lewis  vs.  Harvey,  18  Mo.  74. 
In  Massachusetts  by  a  long  current  of  decisions  ( Union  Bank 
vs.  Willis,  8  Met.  504)  a  person  making  such  an  indorsement 
was  held  to  be  a  joint  maker  or  promisor  until  1874  when  by 
statute  (Ch.  404)  it  was  provided  that  all  persons  becoming 
parties  to  promissory  notes  by  a  signature  in  blank  on  the 
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back  thereof  shall  be  entitled  to  notice  of  non-payment  the 
same  as  an  indorser. 

Bandolph  in  2d  vol.  Commercial  Paper,  Section  831,  says 
that  *'  the  legal  effect  of  an  indorsement  by  a  stranger  has 
been  much  discussed  and  variously  decided.  The  view 
which  finds  most  support  is  probably  that  which  holds  the 
indorsement  of  a  negotiable  note  by  a  stranger  before,  or  at 
the  time  of  its  delivery,  to  the  payee  to  be  prima  facie  an 
original  undertaking  as  joint  maker  with  an  implied  liability  as 
such  to  the  payee  and  all  holders  for  value."  And  in  Section 
834,  the  same  author  says :  ^*  In  opposition  to  the  view  above 
given  it  is  held  that  such  indorser  contracts  and  becomes 
liable  as  an  indorser,  his  position  on  the  back  of  the  note 
indicating  that  intention."  In  Pennsylvania  he  is  held  to  be 
a  second  indorser  because  with  the  payee's  name  before  his 
he  cannot  be  considered  a  first  indorser.  Eilbert  vh. 
Finkbeiner,  68  Penn.  247.  In  New  York  he  is  now  con- 
sidered as  a*first  indorser;  Moore  vs.  Gross,  19  N.  T.,  227; 
Coulier  vs.  Bichmond,  59  N.  Y.,  479. 

Daniel  expresses  his  own  views  thus :  "  Our  own  views 
«re  that  the  party  who  puts  his  name'  on  the  back  of  a 
negotiable  note  before  it  is  indorsed  by  the  payee,  should  be 
presumed  to  be  a  first  indorser.  If  he,  intended  to  be 
a  second  indorser  he  should  have  refrained  from  putting 
his  name  on  the  note  until  it  was  first  indorsed  bv  the 
payee.  By  placing  it  first  he  enablf^s  the  payee  to  j)lace 
his  own  afterwards ;  and  prima  facie  the  facts  would  seem 
to  indicate  such  intention.  We  do  not  perceive  that  there 
is  anything  insuperable  to  this  view  in  the  objection  that 
there  is  no  title  in  him  to  indorse  away.  Prior  parties 
could  not  be  sued  without  the  payee's  indorsement ;  but  he 
being  an  indorser  can  be  sued  by  any  one  deriving  title  under 
him." 

In  England  such  an  irregular  indorsement  is  considered 
to  render  the  party  liable  as  a  new  drawer.  Penny  vs,  Innes, 
1  Crompton,  Meeson  &  Boscoe,  439.  In  California  by  Biggs 
vs.  Waldo,  2  Cal.,  487,  and  Jones  vs,   Goodiuin,  39  Cal.,  493, 
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and  by  Code,  he  is  held  to  be  an  indorser,  and  entitled  to 
demand  and  notice  to  fix  his  liabilities. 

This  has  been  the  view  which  has  obtained  for  a  long 
while  in  the  bnsiness  community  of  these  islands.  And  being 
free  to  decide  either  way  upon  authority,  and  there  being 
good  reasons  for  both  views  we  prefer  to  adopt  the  view 
which  has  prevailed  here  among  business  men,  and  hold  that 
such  a  person  is  a  first  indorser.  If  the  plaintiffs  in  error 
were  indorsers,  as  we  have  held  them  to  be,  then  they  were 
entitled  to  demand  and  notice.  An  indorsement  is  held  to 
be  an  independent  contract.  So  distinct  is  the  contract  of 
an  indorser  from  that  of  the  maker,  that  at  common  law  a 
separate  action  against  each  was  indispensable.  1  Daniel 
Neg.  Instr.,  Sec.  669,  and  cases  cited.  But  by  Act  of  1876, 
Chap.  50,  a  holder  of  negotiable  security  "may  join  as 
defendants  in  any  action  for  the  recovery  of  the  amount 
secured  by  any  such  instrument  all  or  any  of  the  antecedent 
parties  to  the  same  whether  maker,  drawer,  acceptor  or 
indorser."  But  this  statute  which  dispenses  with  the 
necessity  of  a  separate  action  against  the  indorser  does  not 
render  it  unnecessary  to  state  in  the  complaint  the  facts 
which  are  essential  to  holding  an  indorser  liable.  These 
are  allegations  that  the  plaintiffs  in  error  indorsed  the  note, 
that  it  was  presented  to  the  maker  at  maturity  and  notice  of 
non  payment  thereupon  given  to  the  indorser  and  demand 
made  upon  him.  A  cause  of  action  should  be  stated — the 
language  may  be  varied,  but  the  essential  facts  to  show 
liability  on  the  part  of  the  indorser  must  appear.  We  notice 
that  Sections  919  and  921  of  the  Compiled  Laws  by  which 
the  district  courts  were  not  confined  to  forms,  and  which 
allow  parties  to  be  cited  by  oral  message  or  by  writing,  etc., 
are  repealed  by  Section  80  of  the  Act  to  Beorganize  the 
Judiciary  Department.  None  of  the  essentials  above  named 
appearing  in  the  complaint,  and  there  being  no  evidence  of 
^notice  and  demand,  it  was  error  to  have  rendered  judgment 
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lor  the  defendant  in  error,  and  the  judgment  is  reversed  with 
costs. 

A.  8.  HartweU,  for  plaintiffs  in  error. 

J.  M.  Davidaon,  for  defendant  in  error. 


KAWAI  K  GEORGE  vs.  HANAKAULANI  HOLT. 

Ejectkent. 

Motion  to  Bestrict  Obdbb  op  New  Trial. 
flsABiNG,  June  19,  1893.  Decision,  July  13,  1893. 

JUDD,   O.J.,   BiCKEBTON  AND   FfiEAB^   JJ. 

An  opinion  was  filed  by  this  Oourl  ordering  a  new  trial.  Plalntiff^s 
counsel  moved  the  Court  to  restrict  the  order  for  new  trial  to  only 
one  issue,  and  also  claLined  that  a  remittitur  or  remanding  order 
was  necessary  before  the  case  could  go  on  the  calendar. 

Held,  that  the  0)urt  had  power  to  restrict  the  new  trial  to  certain 
issues,  but  the  exercise  of  that  power  depended  on  the  circum- 
stances of  the  case.  That  there  was  no  rule  or  statute  which 
required  a  remittitur  or  remanding  order  to  be  made  before  the 
case  could  be  placed  on  the  trial  calendar. 

Opinion  op  the  Court,  by  Bickerton,  J. 

This  matter  oomes  here  on  a  motion  filed  by  plaintiff's 
connsel,  which  is  as  follows : 

"  Plaintiff's  motion  to  restrict  order  of  new  trial 
"Whereas,  their  Honors,  the  Justices  of  the  Supreme 
Court,  have  signed  and  filed  in  the  Clerk's  office  their 
opinion  to  the  effect  of  authorizing  a  new  trial  in  said  cause, 
sustaining  the  defendant's  exceptions  to  the  refusal  of  the 
(Urcuit  Court  to  grant  the  same;  and  whereas,  no  order  has 
been  made  otherwise  than  is  contained  in  said  opinion ;  and 
whereas,  the  said  opinion  does  not  refer  to  the  right  of  the 
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defendant  of  a  re-tricd  on  the  question  of  his  claim  to  said 
property  by  way  of  inheritance  : 

*'  Now  the  plaintiff  moves  that  an  order  for  such  re^trial  be 
made  restricting  the  same  to  a  reftrial  of  the  defendant's 
claim  of  adverse  possession." 

There  is  no  question  that  this  Court  has  power  to  grant  a 
new  trial  on  certain  conditions,  and  counsel  has  cited  three 
of  our  own  reported  cases  in  support  of  this.  First  is  the 
case  of  Duncan  vs.  Wilder  Steamship  Company,  In  that  case 
a  number  of  exceptions  were  taken  to  the  instructions  given- 
by  the  Court.  The  exceptions  as  to  the  defendant's  liability 
were  overruled,  and  the  verdict  was  sustained  as  to  that 
branch  of  the  ci^se ;  but  the  exceptions  taken  to  the  instruc- 
tion of  the  Court  as  to  the  measure  of  damages  were 
sustained,  and  the  Court  say :  "  It  seems  to  us  that  the 
verdict  should  be  set  aside  as  to  the  amount  of  damages,  and 
a  new  trial  allowed  to  consider  and  decide  the  question  of 
the  amount  of  damages."  The  exceptions  in  that  case  were 
purely  questions  of  law. 

Second,  the  case  of  Gay  vs.  Mendonca,  7  Haw.  293.  In 
that  case,  by  the  special  findings  in  the  verdict,  it  was 
apparent  that  the  jury  had  misunderstood  the  instructions  of 
the  Court  in  respect  to  the  measure  of  damages,  and  a  new 
trial  was  ordered  upon  the  amount  of  damages  only. 

Third,  the  case  of  Eiemenschneider  vs,  Kalaehao,  5  Haw.  560. 
In  that  case  the  Court  found  that  the  presiding  Judge  erred 
in  not  instructing  the  jury  as  to  a  certain  question  of  law 
affecting  one  item,  viz.,  of  notes  $245  damages  set  out  in  the 
verdict.  The  items  were  one  carriage  $100,  three  horses 
$150,  notes  $245.  The  Court  found  that  the  Judge  properly 
instructed  the  jury  as  to  the  other  items,  and  say :  '*  We 
therefore  hold  that  a  new  trial  should  be  had  between  the 
parties  unless  the  plaintiff  remits  the  damages  $245  and 
interest."  *  *  *  That  is,  the  Court  imposed  this  condi- 
tion on  the  verdict  standing. 

Wc  are  of  the  opinion  that  those  three  cases  cannot  be 
considered  as  being  on  a  par  with  the  c^se  at  bar.     In  this 
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case  the  matter  conies  tip  simply  on  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  law  and 
evidence,  and  the  Oonrt  ordered  a  new  trial.  The  Ooart 
does  not  find  that  any  part  of  the  verdict  shonld  be  snstained. 
Who  can  say  upon  what  issue  the  jury  came  to  their  verdict? 
The  Court  does  not  find  that  the  question  of  inheritance  was 
settled,  but  finds  that  the  defense  of  adverse  possession  was 
diisregarded  by  the  jury  through  inadvertence  or  prejudice. 
The  effect  of  ordering  a  new  trial  was  to  annul  or  set  aside 
the  verdict  and  place  the  case  back  where  it  was  before  a 
trial  was  had. 

Counsel  for  plaintiff  contends  that  the  opinion  of  the 
Justices  of  this  Court  is  not  an  order,  but  only  authorizes 
one  being  issued  by  the  Clerk.  That  granting  a  new  trial 
means  that  a  new  trial  may  be  had,  or  that  an  order  may  be 
taken  out  authorizing  a  new  trial,  and  that  such  an  order 
should  in  some  way  be  certified  to  the  Court  in  which  the 
new  trial  is  to  be  had ;  that  this  can  only  be  done  by  a 
remittitur  or  by  some  remanding  order  in  the  nature  of  a 
remittitur ;  that  on  the  filing  of  the  opinion  the  order  should 
be  drafted  and  submitted,  and  when  settled  as  to  terms,  etc., 
filed,  counsel  then  to  take  their  own  course  in  getting  the 
case  on  the  trial  calendar  of  the  Court  below.  As  regards 
the  contention  that  the  opinion  of  the  Justices  is  not  an 
order,  we  are  of  the  opinion  that  it  is  an  order.  The  Court 
does  not  say  that  there  ought  to  be  a  new  trial.  It  is  a 
definite  and  positive  order  that  there  shall  be  a  new  trial. 
The  language  used  is :  ''  We  consider  that  this  is  a  case 
requiring  the  interference  of  the  Court  and  therefore  sustain 
the  exceptions  and  order  a  new  trial.*' 

In  regard  to  the  remittitur  or  remaining  order,  we  are  of 
the  opinion  that  the  practice  contended  for  by  plaintiff's 
counsel  would  be  good  practice  under  the  new  Judiciary 
Act.  As  now,  when  a  new  trial  is  ordered  by  this  Court,  the 
case  goes  back  to  the  Circuit  Court  for  trial.  Before 
January  of  this  year,  when  a  new  trial  was  ordered,  it  did  not 
^o  to  another  Court,  but  simply  went  on  the  calendar  for  the 
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next  term  of  the  same  Court ;  but  we  have  no  rule  of  Court 
or  statute  requiring  a  remittitur  or  remanding  order  to  be 
issued  before  the  case  oan  be  put  on  the  .calendar  for  the 
next  term  of  the.  Circuit  Court  As  a  matter  of  fact,  this 
case  was  placed  on  the  calendar  at  the  last  term  of  the 
Circuit  Court,  and  is  now  pending  for  trial  in  that  Court 

This  Court  ordered  a  new  trial  of  this  case  without  any 
conditions  being  imposed,  and  it  has  been  placed  in  the 
calendar  of  the  lower  Court  This  is  not  a  motion  for  a 
rehearing  on  the  exceptions. 

The  motion  is  denied. 

A.  S.  Hartwell,  for  plaintiff. 

A.  Bosa  and  C.  W.  Ashford,  for  defendant. 
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P.  a  OAMAMNOS  v8.  JOHN  KIDWELL. 

ExCEFTIOHa 

Heabino,  Jxtne  19,  1893.        Decision,  September  14,  1893. 
judd,  c.j.,  bickerton  j.,  and  coopbb,  clecuit  judge. 

(Mr.  Justice  Frear  being  disqualified,  having  been  of  counsel, 
on  request  Circuit  Judge  Cooper  sat  in  his  stead.) 

Under  a  contract  for  sale  of  *^  pineapples  in  good  condition  to  weigh 
three  pounds  and  upwards,^^  defendant  (the  seller),  weighed  in  the 
crown  or  top  with  the  edihle  part.  The  Ck>urt  charged  the  jury 
that  "  under  the  contract  the  defendant  was  ohliged  to  deliver  the 
plaintiff  pineapples  which  include  the  fruit  with  the  crown,  and  de- 
fendant had  no  more  right  to  multilate  the  crown  than  the  fruit 
itself."  Held,  no  error^  since  the  defendant  is  held  to  have  admit- 
ted by  weighing  the  crown  with  the  fruit  that  the  crown  was  a  part 
of  the  **  pineapple  "  sold,  and  it  was  left  to  the  jury  to  find  whether 
the  crown  was  mutilated  hy  defendant  so  that  it  deteriorated  or 
spoiled  the  fruit  part. 

Evidence  commented  on,  showing  that  the  jury  had  data  before  them 
upon  which  to  find  a  verdict  for  actual  damage  suffered  by  plaintiff 
and  for  loss  of  probable  profits. 

in  an  action  by  buyer  against  seller,  if  the  seller  fails  to  deliver  the 
goods,  the  buyer  may  recover  the  difference  between  the  contract 
price  And  the  market  value  at  the  time  and  place  of  delivery. 

Opinion  op  the  Court,  by  Judd,  C.J. 

This  is  an  action  for  damages  for  breach  of  a  contract 
made  by  the  parties  on  the  10th  of  April,  1890,  wherein 
Eidwell  agreed  to  sell  to  Camarinos  for  the  term  of  thirty 
months  from  the  Ist  July,  1890,  all  the  fine  quality  pine- 
apples, viz.,  Sugar  Loaves,  Queens  and  Smooth  Cayennes 
grown  for  sale  by  Kidwell,  the  pineapples  to  weigh  three 
pounds  and  upwards  and  to  be  delivered  at  the  store  of 
Camarinos^  in  Honolulu,  in  good  condition — Camarinos  was  to 
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pay  36  cents  for  every  such  pineapple  delivered  in  accor- 
dance with  the  above  conditions.  At  the  first  trial  in  the 
Supreme  Court  at  the  Januaiy  term,  1892,  the  jury  disagreed 
and  were  discharged.  At  the  April  term,  1892,  the  case  was 
retried  and  the  jury  (two  dissenting)  found  a  verdict  for  the 
plaintiff  Camarinos,  $612.76  special  damages  and  $760.00  for 
probable  profits. 

Two  bills  of  exceptions  have  been  allowed  defendant.  The 
first  is  to  the  ruling  of  the  trial  Justice  allowing  an  instruc- 
tion to  the  jury  asked  for  by  the  plaintiff.  The  second 
is  to  the  Justice's  refusing  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and  the  evidence* 
There  had  been,  previous  to  the  contract  in  question,  dealings 
between  these  parties  respecting  pineapples  of  which  Mr.  Kid- 
well  was  an  extensive  cultivator  and  Mr.  Camarinos  having  a 
fruit  store  selling  pineapples  in  Honolulu  and  also  shipping^ 
them  for  sale  to  San  Francisco. 

Up  to  June,  1891,  that  is,  for  a  period  of  about  eleven 
months,  Kidwell  delivered  pineapples  to  Camarinos  in  good 
condition  as  to  weight  and  ripeness  which  he  either  sold  here 
or  shipped  to  California.  The  evidence  for  the  plaintiff  is  to 
the  effect  that  most  of  the  pineapples  delivered  had  been 
either  poisoned  by  the  insertion  of  a  corrosive  substance  or 
acid  which  destroyed  the  growing  ability  of  the  "  top "  or 
"  crown  "  or  tuft  of  leaves  on  the  summit  of  the  pineapple, 
or  that  a  sharp  instrument  had  been  thrust  down  into  the 
middle  of  the  crown,  either  of  which  caused  the  fruit  to  decay 
and  spoil.  Plaintiff  claimed  that  the  shipments  to  California 
showed  a  loss  from  decay  of  the  pineapples  which  damaged 
him  as  found  by  the  jury  in  the  sum  of  $612.76. 

The  defendant  denied  using  any  corrosive  substance  or 
acid  on  the  fruit,  but  admitted  that  he  inserted  a  chisel  in 
the  crown  of  the  fruit  which  removed  its  centre  or  growing 
point,  while  still  growings  which  he  claimed  tended  to 
increase  the  size  of  the  fruit  and  did  no  damage  to  the  edible 
part.  It  was  left  to  the  jury  to  say  whether  the  acts  of  the 
defendant  caused  the  fruit  to  decay  and  damage  the  plaintiffs. 
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Plaintiff  refused,  June  9th,  1891,  to  receive  any  more  pine- 
apples mutilated  as  alleged  by  the  defendant,  and  no  more 
were  tendered  thereafter  by  defendant.  The  plaintiff  asked 
the  following  instruction,  which  was  given  : 

"The  jury  is  instructed  that  under  the  contract  the 
defendant  was  obliged  to  deliver  the  plaintiff  pineapples 
which  include  the  fruit  with  the  crown,  and  defendlant  had 
no  more  right  to  mutilate  the  crown  than  the  fruit  itself?" 

It  would  seem  at  first  reading  of  this  instruction  that  the 
Court  had  taken  from  the  jury  the  question  whether  a 
"pineapple'*  as  a  matter  of  fact  was  composed  of  the  **  crown** 
and  the  edible  part  together.  If  this  Was  all  that  the  Court 
said  it  would  be  erroneous,  for  the  jury  were  the  judges  of 
the  question  as  to  what  constituted  a  pineapple.  But  in  the 
Court's  charge  it  based  this  instruction  that  a  pineapple 
included  the  crown  with  the  fruit  part,  upon  the^  admission 
of  the  defendant  that  in  order  to  make  up  the  contract 
weight  of  three  pounds  and  over  to  each  pineapple,  he 
included  the  top  with  the  edible  part,  and  the  Court  said  it 
was  not  an  open  question  of  fact  to  pass  upon,  because  Mr. 
Eidwell  had  admitted  that  the  crown  was  a  part  of  what  he 
had  sold  and  what  Mr.  Camarinos  had  bought.  And  in 
regard  to  the  cutting  of  the  tops  the  Court  left  it  to  the  jury 
to  find  on  the  evidence  "  whether  the  defendant  cut  the  tops 
when  they  were  half  grown,  with  the  idea  of  stopping  the 
growth  of  the  top  and  forcing  the  growth  to  enlarge  and 
improve  the  fruit,  and  that  such  cuts  would  heal  up  (defen- 
dant showing  firuit  which  had  been  treated  in  this  way  which 
had  healed  up),  and  if  they  found  that  it  did  not  injure  the 
fruit  so  that  it  was  in  'good  condition'  then  defendant  had 
done  no  damage  to  plaintiff — if  plaintiff  received  his  fruit  in 
good  condition  and  had  the  full  advantage  of  the  market 
price  of  the  whole  thing,  the  top  and  the  pine  itself."  And 
the  jury  were  also  instructed  that  if  on  the  preponderance  of 
the  evidence  they  found  that  the  fruit  delivered  by  defendant 
was  deteriorated  or  spoiled  through  the  acts  of  the  defendant, 
they  must  find  for  the  plaintiff.     In  short,  the  jury  were  told 


164  JUNE,  1893. 

that  the  crown  was  a  part  of  the  pineapple  because  defen- 
dant had  so  considered  it,  and  that  if  defendant  mutilated  it 
so  that  it  deteriorated  or  spoiled  the  fruit  they  might  find 
for  plaintiff.  And  we  cannot  see  that  the  jury  were  misdirect- 
ed by  the  instruction  given,  when  the  whol6  charge  is 
considered. 

It  is  contended  on  behalf  of  the  defendant  that  the 
evidence  does  not  sustain  the  verdict,  in  that  the  shipments 
for  six  months  did  not  show  a  total  loss — especially,  because 
if  they  had  resulted  in  total  loss,  the  shipments  would  not 
have  been  continued  for  this  period.  All  we  say  is  that  these 
facts  were  all  left  to  the  jury,  and  the  explanation  of 
Camarinos  why  he  did  object  sooner  to  the  condition  of  the 
fruit,  was  left  to  the  jury. 

It  is  claimed  also  that  the  jury  found  for  the  San  Francisco 
price  of  the  pineapples  upon  which  there  had  been  a  total 
loss,  whereas  the  law  is,  and  the  jury  were  so  instructed,  that 
the  measure  of  damages  was  the  difference  between  the 
contract  price  and  the  market  price  at  Honolulu  or  San 
Francisco.  In  the  case  of  the  pineapples  that  were  actually 
delivered,  paid  for  and  shipped  by  plaintiff  to  San  Francisco, 
the  damages  were  the  price  for  which  they  would  sell  in  San 
Francisco,  that  is,  the  contract  price  which  had  been  paid 
and  the  profit  thereon.  In  that  part  of  the  case  relating  to 
the  damage,  the  plaintiff  suffered  by  loss  of  profits  to  be 
made  upon  the  pineapples  during  the  remainder  of  the  thirty 
months,  that  is,  from  June  9th,  1891,  to  31st  December,  1892, 
the  rule  was  correctly  laid  down — that  plaintiff's  loss,  if  the 
contract  was  rescinded  by  defendant's  wrongful  acts,  was  the 
di^erence  between  the  contract  price  (he  not  having  paid  it) 
and  the  selling  price  in  San  Francisco.  "  In  an  action  by 
buyer  against  seller,  if  the  seller  fails  to  deliver  the  goods, 
the  buyer  may  recover  the  difference  between  the  contract 
price  and  the  market  value  of  them  at  the  time  and  place  of 
delivery."  6  Am.  A  Eng.  Encyclo.  of  Law,  p.  30 ;  2  Benj.  Sales, 
Sec.  1335.  Only  a  limited  number  of  the  choice  varieties  of 
pineapples  could  be  sold  here ;  it  was  contemplated  that  the 
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majority  of  them  were  to  be  shipped,  and  they  were  picked 
by  Mr.  Kidwell  at  the  proper  stage  of  maturity  with  this  in 
view.  The  jury  had  data  before  it  of  the  number  of  pine- 
apples likely  to  be  ready  for  delivery  during  that  period,  and 
the  average  price  for  which  they  would  sell  in  San  Francisco. 
This  evidence  varied  widely  on  the  opposing  sides,  but  it 
was  before  the  jury  with  a  proper  instruction,  and  we  cannot 
see  that  the  verdict  is  not  sustained  by  the  evidence.  The 
estimate  of  his  anticipated  profits,  as  made  by  the  plaintiff, 
was  far  in  excess  of  the  verdict.  The  jury  undoubtedly  con- 
sidered the  perishable  nature  of  the  fruit  and  its  liability  to 
loss  and  the  uncertainty  of  its  market  according  as  it  was 
stocked  or  not  with  other  fruit.  There  was  no  contract  of 
re-sale  by  Camarinos  shown.  He  says  he  consigned  the  fruit 
to  his  brother  in  San  Francisco,  who  sent  him  California  fruit 
in  exchange,  and  that  once  a  year  they  settled  accounts. 
The  account  sales  shown  by  defendant  of  pineapples  shipped 
by  him  during  the  period  in  question  showing  much  less 
profit,  is  not  conclusive,  for  the  reason,  that  the  ordinary  or 
Hawaiian  pineapples  were  included  in  the  consignments  with 
the  best  qualities,  the  subject  of  this  contract  and  the  prices 
realized  from  each  are  not  separated.  The  evidence  in  this 
case  was  voluminous;  the  trial  occupied  three  days  and 
it  was  exhaustively  tried,  and  we  find  no  reversible  errors 
disclosed. 

Exceptions  oVerruled. 

P.  Neumarm  and  C  Crdghton,  for  plaintiff. 

F.  M.  Hatch^  Thurston  dk  Frear,  for  defendant. 
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THE  RISDON  IRON  and  LOCOMOTIVE  WORKS  COM- 

PANT  vs.  ALEXANDER  YOUNG. 

Submission. 

Heariko,  June  20,  1893.         Decision,  September  14,  1893. 

JuDD,  C.J.,  Biokebton  and  Fbear,  JJ. 

A  patent  for  a  combination  is  not  infi^inged  by  tho  substitution  of  an 
element  that  performs  a  substantially  different  function,  or  of  one 
not  known  at  the  date  of  the  patent  as  a  proper  substitute  for  the 
omitted  element. 

The  burden  of  proof  upon  a  question  of  infringement  lies  upon  the  party 
alleg'ing  infringement. 

A  patent  raises  a  presumption  that  the  device  is  patentable. 

A  device  to  be  patentable  need  not  perform  its  work  better  than  the 
same  kind  of  work  has  previously  been  performed. 

A  change  in  the  form  of  one  element  of  a  patented  combination,  though 
slight,  if  it  works  a  new  and  useful  result,  may  avoid  infringement. 

A  patent  does  not  cover  more    than  is  claimed,  nor  more  than  is 
-     described  in  such  a  way  as  to  enable  others  to  construct  it. 

Infringement  of  a  patent  for  automatic  feed  rolls  with  longitudinal  riba 
is  not  proved  by  the  mere  fact  that  automatic  feed  rolls  with  spiral 
ribs  with  a  pitch  of  half  the  circumference  of  the  rolls  have  been 
manufactured  and  sold. 

""  Opinion  op  the  Court,  by  Frear,  J. 

This  is  a  submission  upon  agreed  facts,  which  are  sub- 
stantially as  follows : 

The  automatic  furnace-feeders  heretofore  used  in  sugar 
mills  consisted  of  two  rolls  longitudinally  grooved  or 
corrugated,  placed  in  a  horizontal  position  parallel  to  each 
other  and  a  short  distance  apart.  These  were  made  to 
revolve  toward  each  other  from  the  top.  The  trash  was 
delivered  to  them  from  above  through  a  hopper.  The  rolls« 
being  grooved,  drew  the  trash  down  between  them  into  the 
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furnace.  When  the  trash  was  in  sufficiently  long  pieces,  it 
piled  up  on  the  rolls  and  prevented  the  passage  of  air  into 
the  furnace ;  but  when  finely  broken  up,  or  in  the  shape  of 
fine  chips  from  diffusion  batteries,  it  fell  through  between 
the  rolls,  which  were  required  to  be  some  distance  apart  in 
order  that  the  necessary  quantity  of  fuel  might  pass,  and  left 
an  opening  through  which  the  air  rushed  into  the  furnace, 
thereby  interfering  with  the  draft  and  combustion. 

To  obviate  the  entrance  of  air  into  the  furnace,  and  at 
the  same  time  to  furnish  a  continuous  and  positive  amount 
of  fuel,  Mr.  Dyer  substituted  longitudinal  ribs  or  teeth  for 
the  grooves  or  corrugations  on  the  rolls,  the  outer  edge  of 
each  rib  on  one  roll,  when  revolving,  passing  between  two 
ribs  on  the  other  roll ;  the  rolls  are  also  placed  so  close 
together  as  to  leave  no  unobstructed  passage  between  them. 
The  fine  trash  then  cannot  pass  into  the  furnace  without  the 
revolution  of  the  rolls ;  but,  when  the  rolls  revolve,  the  trash 
descends,  moving  from  side  to  side,  held  by  a  rib  on  one  roll 
until  the  next  rib  on  the  opposite  roll  moves  down  and 
closes  the  gap,  thus  preventing  the  air  from  passing  through 
as  long  as  there  is  fuel  enough  to  fill  the  space  between 
the  rolls. 

Mr.  Young  substituted  helical  or  spiral  for  longitudinal 
ribs  on  the  rolls.  These  ribs  may  run  from  one  end  to  the 
other  of  the  rolls,  being  left  hand  on  one  roll  and  right  hand 
on  the  other,  or  they  may  run  from  the  middle  to  the  ends  of 
each  roll,  the  ribs  on  one  half  of  each  roll  forming  a  right 
hand  helix  and  those  on  the  other  half  a  left  hand  helix,  a 
left  hand  helix  on  one  roll  being  always  opposite  a  right  hand 
helix  on  the  other  roll.  The  pitch  of  the  helix  may  be  any 
degree,  but  half  the  circumference  of  the  roll  is  preferred  for 
the  pitch.  This  arrangement  is  claimed  to  give  a  more  divided, 
uniform  and  scattering  feed  into  the  furnace  than  could  be 
obtained  by  rolls  with  longitudinal  ribs,  and  to  bring  a  more 
uniform  strain  on  the  gears  which  drive  the  rolls,  and  also  to 
more  effectually  prevent  a  rush  of  air  into  the  furnace  when 
the  supply  of  fuel  is  inadequate  to  fully  cover  the  rolls. 
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The  complainant  is  the  owner  bj  assignment  o!  a  patent 
issued  to  Mr.  Dyer,  dated  August  23,  1892,  being  Hawaiian 
Patent  No.  88,  for  the  feed  rolls  above  described  as  made  by 
Mr.  Dyer.  The  defendant  is  the  owner  of  a  patent  issued  to 
him  dated  September  6,  1892,  being  Hawaiian  Patent  No.  89, 
for  the  feed  rolls  above  described  as  made  by  him. 

The  question  submitted  to  the  Court  is  whether  the  manu- 
facture and  sale  by  the  defendant  of  his  device  constitutes  an 
infringement  of  the  plaintiff's  patent.  No  question  is  raised 
as  to  the  patentability  of  the  Dyer  device.  Indeed,  the  facts- 
agreed  upon  are  such  that  the  Court  must  assume  it  to  be 
patentable,  for  the  purposes  of  the  present  case,  whatever 
might  be  the  finding,  had  evidence  been  introduced  as  to  its 
utility  and  novelty. 

It  was  argued  by  counsel  for  the  plaintiff  that  if  the  Young 
device  differs  substantially  in  any  respect  from  the  Dyer 
device,  it  must  nevertheless  be  regarded  only  as  an  improve- 
ment upon  it,  the  use  of  which,  since  it  involves  the  principle 
of  the  Dyer  device  would  require  a  license  from  the  owner 
of  the  Dyer  patent;  the  use,  by  the  owner  of  the  Dyer 
,  patent,  of  the  improvement,  if  patented,  also  requiring  a 
license  from  the  patentee  of  the  improvement.  No  such 
middle  ground,  however,  can  be  taken.  The  Dyer  patent  is 
for  a  combination.  Not  only  are  the  elements  of  the  device 
old  in  fact,  but  the  claim  is  for  the  combination  only.  This 
being  so,  every  element  in  the  combination  must  be  regarded 
as  public  property.  There  may  be  such  a  thing  as  a  patent- 
able improvement  in  the  form  of  one  element  of  a  patented 
combination.  But  the  use  of  the  improved  form  by  its 
patentee  would  not  require  a  license  from  the  patentee  of  the 
combination,  for  the  form  in  the  combination  is  expressly  or 
impliedly  admitted  to  be  old.  And  so  if  the  patentable 
improved  form,  or  even  a  substantially  different  old  form,  of 
one  element  is  used  with  the  other  elements  of  the  combina- 
tion, there  will  be  no  infringement,  for  the  combination  will 
not  be  the  same.  There  is  substituted  for  one  element 
another  element  which  is  substantially  different, — so  different, 
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indeed,  as  to  be,  if  a  patent  is  taken  out  for  it,  the  exclusiye 
property  of  its  patentee.  To  constitute  infringement,  the 
same  elements  must  be  used  combined  in  the  same  way, — 
the  combination  must  be  the  same.  The  principle  or  mode 
of  operation  may  be  the  same  and  yet  there  may  be  no 
infringement,  for  if  one  element,  though  utterly  useless,  is 
omitted  or  substantially  changed,  the  combination  will  be 
different.  The  question  therefore  is  not  whether  the  Young 
device  is  a  mere  improvement  upon  the  Dyer  device,  embody- 
ing the  same  principle,  but  whether  the  combination  is  the 
same  or  different.  In  other  words,  is  the  spiral  rib  to  be 
regarded  as  only  colorably  different  from,  or  as  only  a 
mechanical  enquivalent  for  the  longitudinal  rib,  or  not  ? 

In  Gould  V8.  Bees,  15  Wall.,  187,  the  lower  court  had 
instructed  the  jury  "  that  the  omission  of  one  of  the  elements 
and  the  substitution  of  another  mechanical  device  to  perform 
the  same  function  will  not  avoid  infringement."  The 
Supreme  Court  of  the  United  States  held  this  to  be  erroneous, 
and  stated  the  law  to  be  that  *'  an  alteration  in  a  patented 
combination  which  merely  substitutes  another  old  ingredient 
for  one  of  the  ingredients  in  the  patented  combination  is  an 
infringement  of  the  patent,  if  the  substitute  performs  the 
same  function  and  was  well  known  at  the  date  6i  the  patent 
as  a  proper  substitute  for  the  omitted  ingredient,  but  the 
rule  is  otherwise  if  the  ingredient  substituted  was  a  new  one, 
or  performs  a  substantially  different  function,  or  was  not 
known  at  the  date  of  the  plaintiff's  patent  as  a  proper 
substitute  for  the  one  omitted  from  his  patented  combina- 
tion." In  other  words,  there  is  no  infringement,  if  the 
substituted  ingredient,  though  old  and  well  known,  performs 
a  substantially  different  function,  or  if,  though  old  and  well 
known,  it  performs  the  same  function  but  was  not  well  known 
as  a  proper  substitute  for  the  omitted  ingredient.  See  also 
RoweU  1)8.  Lindsay,  19  O.  G.  1565  (6  Fed.  Rep.,  290),  and 
the  cases  there  cited. 

In  the  present  case  a  spiral  was  substituted  for  a 
longitudinal  rib.     It  is  claimed  by  the  defendant  that  the 
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spiral  rib  performs  sabstantially  different  functions,  such  as 
the  giving  of  a  more  divided,  uniform  and  scattering  feed, 
the  bringing  of  a  more  uniform  strain  on  the  gears,  and  the 
more  effectual  prevention  of  a  rush  of  air  into  the  furnace. 
Prom  the  specification  and  an  inspection  of  the  models,  it 
does  not  appear  clearly  how  a  rush  of  air  into  the  furnace  is 
more  effectually  prevented;  there  would  apparentlly  be  a 
more  uniform  strain  on  the  gears,  but  this  would  seem 
to  be  but  an  incidental  and  unimportant  advantage;  and 
there  would  seem  to  be  a  more  divided,  uniform  and 
scattering  feed,  but  this  also  would  seem  to  be 
but  a  slight  advantage,  inasmuch  as  the  rolls  are  small 
and  the  ribs  not  very  far  apart,  and  there  would  be  a  nearly 
continuous  uniform  feed  in  either  case,  and  as  the  fuel  in 
either  case  falls  in  but  a  single  line  and  is  not  scattered  over 
the  whole  floor  of  the  furnace.  There  is  nothing  to  show  the 
fact  or  the  advantage  of  these  differences  in  the  effects  of  the 
devices  in  actual  working.  The  Court  can  only  make  infer- 
ences from  the  differences  in  the  descriptions  and  models. 
The  fact  of  the  existence  or  the  advantages  of  these 
differences  in  actual  working,  or  the  contrary,  if  proved  by 
competent  evidence,  would  go  far  to  show  whether  the  spiral 
rib  does  or  does  not  perform  substantially  different  functions. 
So  the  question  as  to  whether  the  spiral  rib,  though  a  well 
known  thing  in  itself,  is  or  is  not  well  known  as  a  proper 
substitute  for  the  longitudinal  rib,  might  perhaps  easily  be 
settled  by  evidence.  But  there  is  unfortunately  no  evidence 
on  either  of  these  points.  The  case,  though  depending 
largely  upon  facts,  which  are  not  agreed  upon,  but  which 
should  have  been  either  agreed  upon  or  proved  by  proper 
evidence,  is  left  to  the  Court  to  settle  upon  rules  of  law.  It 
is  a  rule  of  law  that  the  burden  of  proof  upon  a  question  of 
infringement  lies  upon  the  party  alleging  infringement.  In 
this  case,  there  is  nothing  to  show  that  the  spiral  rib  is  a 
well  known  substitute  for  the  longitudinal  rib,  or  that  it  per- 
forms substantially  the  same  functions,  but,  on  the  contrary, 
the  two   devices  would  appear   from  an  inspection  of  the 
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models,  to  work  at  least  to  some  extent  in  different  ways,  and 
the  fact  that  the  Commissioner  of  Patents,  after  an  inyestiga- 
tion,  reported  in  favor  of  a  patent  for  the  Young  device,  and 
that  a  patent  was  accordingly  issued,  affords  a  presumption 
in  favor  of  the  defendant's  claim  that  the  spiral  rib  either 
does  perform  substantially  different  functions  or  was  not  a 
well  known  substitute  for  the  longitudinal  rib.  It  is  not 
necessary  that  the  second  invention  should  be  an  improve- 
ment upon  the  first  or  do  its  work  in  a  better  way.  It  is 
sufficient,  if  it  performs  substantially  different  functions  and 
is  useful.  Nor  is  it  necessary  that  the  change  should  be 
great  and  striking.  It  is  sufficient  that  there  has  been  an 
exercise,  however  slight,  of  inventive  genius  as  distinguished 
from  mere  mechanical  skill. .  A  mere  change  in  form  has 
often  been  held  sufficient. 

In  Davis  vs.  Palmer,  2  Brock  298,  a  mould-board  for  a 
plough  was  held  patentable,  its  face  being  worked  to  circular 
or  spheric  lines  of  particular  radii  instead  of  to  straight  lines, 
although  it  performed  the  same  kind  of  work  in  much  the 
same  way,  but  with  a  new  effect.  The  patentee  described 
the  radius  of  the  larger  segment  of  the  moulding-board  as 
about  three  times  that  of  the  smaller  segments,  but  the 
court  held  the  word  '<  about"  to  be  surplusage,  and  that  the 
patent  was  limited  to  moulding-boards  the  radius  of  whose 
larger  segment  was  exactly  three  times  that  of  the  smaller 
ones,  but  it  also  held  that  a  mere  slight  or  colorable 
variation  would  not  avoid  infringement.  So,  in  the  present 
case,  the  Young  patent  may  perhaps  be  limited  to  spiral  ribs 
of  a  particular  pitch,  namely,  half  the  circumference  of  the 
roll  as  described  in  the  specification,  or,  it  may  be,  that  the 
statement  in  the  specification  that  any  pitch  may  be  used, 
will  avoid  the  patent  because  covering  more  than  is  new  in 
the  invention.  But,  however  that  may  be,  while  the  substi- 
tution of  a  spiral  rib  with  a  pitch  so  small  as  to  be 
nearly  straight  might  be  a  merely  colorable  variation  from 
the  straight  rib,  just  as  in  the  case  of  a  slight  change 
in  the   shape  of  the  mould  board,  yet  the  change  from  a 
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straight  rib  to  a  spiral  rib  with  a  pitch  of  half  the 
circumference  may  bring  about  results  substantially  different, 
in  which  case  the  manufacture  and  sale  of  the  new  device, 
whether  covered  by  a  valid  patent  or  not,  would  not 
constitute  an  infringement. 

In  Isaacs  vs.  Abrams,  14  O.  G.,  861,  it  was  held  that  where 
brushes  of  uniform  length  had  previously  been  used  for 
cleaning  railroad  tracks,  a  brush  of  unequal  lengths,  one 
portion  adapted  to  brushing  the  surface  of  the  rail  and  the 
other  longer  portion  to  clearing  either  side  of  the  rail,  was 
patentable,  the  Court  saying  that  "  a  change  in  the  form  of  a 
machine  or  instrument,  though  slight,  if  it  works  a  successful 
result  not  before  accomplished  in  a  similar  way  in  the  art  to 
which  it  is  applied,  or  in  any  other,  is  patentable." 

In  Winaus  vs.  Adam,  15  How.,  330,  the  majority  (five 
Justices)  of  the  court  held  that  a  circular  car  in  the  shape  of 
a  frustum  of  a  cone  was  patentable  and  that  the  manufacture 
of  an  octagonal  car  was  an  infringement  of  the  patent  for  the 
circular  car,  inasmuch  as  the  octagonal  was  so  nearly  like  the 
circular  car  as  to  be  substantially  the  same  thing.  The 
minority  (four  Justices)  were  of  the  opinion  that  the  circular 
car  was  not  patentable,  or,  if  it  were,  that  there  was  no 
infringement,  on  the  ground  that  the  first  patent  should  be 
limited  strictly  to  the  circular  form  claimed. 

An  additional  reason  for  holding  that  there  is  no  infringe- 
ment in  this  case  is  that  Mr.  Dyer  in  his  specification  limited 
his  claim  to  rolls  with  longitudinal  ribs.  And  although  this 
might  cover  all  variations  that  are  merely  colorable,  it  cannot 
be  held  to  cover  all  forms  whatever.  The  patent  does  not 
cover  more  than  is  claimed.  A  patentee  cannot  either  by 
securing  a  re-issue  based  upon  a  broader  claim,  or  by 
argument,  enlarge  his  patent  so  as  to  cover  elements  not 
falling  within  the  terms  of  his  specification.  See  Shepard  rs. 
Carrigan,  116  U.  S.  592,  in  which  it  was  held  that  a  patent 
for  a  skirt  protector  described  as  including  a  fluted  band 
could  not  be  enlarged  so  as  to  include  protectors  without 
fluted  bands.     Further,  the  public  has  rights  as  well  as  the 
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patentee,  and  to  entitle  the  patentee  to  set  up  the  use  of  any 
particular  form  of  rib  as  an  infringement  of  his  patent, 
his  description  of  his  invention  must  be  such  that 
those  skilled  in  the  art  may  be  able  from  the  description 
to  make  that  paTti<;ular  form.  The  patent  cannot  be 
allowed  to  cover  what  the  patentee  does  iiot  in  his 
specification  add  to  the  stock  of  human  knowledge.  This  is 
the  consideration  whi<jh  he  gives  to  the  public  for  the 
exclusive  use  and  benefit  of  his  invention  for  a  term  of  years. 
Can  it  be  held  in  the  present  case,  in  the  absence  of  any 
^dence,  that  the  description  of  the  rolls  with  longitudinal 
ribs  would  naturally  surest  the  use  of  rolls  with  spiral  ribs? 

The  ease  of  Blackman  vs.  Hibbler,  17  O.  O,,  107,  is  much  in 
point  The  patentee  secured  a  patent  for  a  combination  of 
a  lamp  chimney  with  the  top  or  upper  portion  constructed  of 
mica,  and  a  glass  base  to  be  used  together,  and  afterwards 
secured  a  reissue  in  whieh  he  claimed  that  '*  while  I  have 
shown  a  peculiarly  constructed  chimney  as  adapted  for  use 
in  connection  with  my  base,  it  is  obvious  other  kinds  or 
styles  may  be  used,  if  preferred."  The  Court  held  the 
reissue  void,  as  greatly  enlarging  the  scope  of  the  invention 
by  omitting  one  element  of  the  combination  and  puttii^  in 
its  place  another  not  its  equivalent,  saying,  **It  .may  be  that 
the  results  aooomplished  by  the  use  of  the  top  piece  of  a  lamp 
chimney  are,  in  most  respects,  the  same,  whatever  be  the  form 
of  the  top  pieo©  or  the  material  of  which  it  is  constructed ; 
but  the  result  is  not  in  all  respects  the  same,  nor  would  the 
statement  that  a  mica  top  piece  would  be  of  use  when  firmly 
attached  to  the  chimney  base  necessarily  or  naturally  suggest 
the  use  of  any  form  of  top  piece  not  so  attached  to 
accomplish  the  same  result ;  and  it  has  not  been  slioivn  that 
any  form  of  top-piece  was  known  at  the  date  of  the  original 
patent  as  a  proper  substitute  for  the  mica  top-piece  described 
in  the  patent." 

The  Dyer  claim  is  narrow  in  its  terms.  Tlie  invention  itself 
stands  on  nairow  ground,  as  is  the  case  wnth  most  inventions 
of  combinations.      The  Young  device  apparently   performs 
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fuDctions  to  some  extent  different  from^  those  performed  hy 
the  Dyer  device.  There  is  no  evidence  to  show  that  the 
functions  performed  are  the  same,  or  that  the  spiral  rib  is  a. 
well  known  substitute  for  the  longitudinal  rib.  The  fact  that 
a  patent  was  actually  issued  for  the  Young  deivce  is  pre- 
sumptive evidence  that  it  differs  substantially  from  the 
Dyer  device.  We  therefore  find  that  the  manufacture  and 
sale  of  the  defendant's  device  is  not  an  infringement  of  the 
]^aintiff's  patent. 

F.  M.  Hatch,  for  plaintiff. 

A.  S.  Hartwell^  for  defendant* 


FROVI8IONAL    GOVEENMENT   OP  THE  HAWAIIAN 

ISLANDS  V8,  AH  UN. 

Appeal  from  District  Court  of  Hoikxluuj. 

Hearing,  June  26,  1893.  Decision,  Jult  17,  1893. 

JuDD,  C.J.,  Bkjkertow  and  Fkear,  JJ, 

There  is  no  appeal  to  the  Supreme  Court  from  a  decision  of  a  rttstrf ct 
Magi»trafte  denying  a  motion  to  diseharge  the  defendant  charged 
with  an  ofifense  within  the  summary  xurisdiction  of  the  Court,— no 
final  judgment  having  been  rendered. 

Opinior  of  the  Court,  by  Juno,  C.X 

The  defendant  in  this  ease  was  charged  in  the  District 
Court  of  Honolulu  with  the  offense  of  conducting  a  lottery, 
which  is  within  the  summary  jurisdiction  of  that  court.  He 
pleaded  not  guilty,  and  then  moved  to  be  discharged  on  the 
ground  that  the  law  under  which  he  was  charged  was  not  in 
force  when  the  act  was  alleged  to  have  been  committed.  The 
magistrate  denied  the  motion,  and  without  further  proceedings 
the  defendant  appealed  to  this  Court*       The   matter   was 
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submitted  to  ns  on  briefs.  The  Attorney-General  contends 
that  as  no  final  judgment  was  rendered  bj  the  magistrate,  an 
appeal  does  not  lie  to  this  Court  on  the  points  of  law  raised. 
We  believe  this  contention  is  right.  We  cannot  find  any 
authority  in  our  statutes  or  in  reason  for  allowing  appeals 
from  interlocutory  or  provisional  rulings  of  a  district  court. 
It  would  be  intolerable  to  allow  such  a  procedure.  For  then 
a  party  in  any  case,  civil  or  criminal,  could  take  an  appeal  on 
one  ruling  upon  the  first  plea  which  might  be  made,  and  the 
case  would  be  tied  up  till  it  could  be  heard  by  the  Supreme 
Court.  If  the  judgment  of  the  Supreme  Court  should  be 
adverse  to  the  appellant,  the  case  would  go  back  to  the 
^district  court  where  decisions  upon  further  pleas  or  motions 

05  objections  to  the  introduction  of  evidence  might  be  made 
the  subject  of  further  appeals  to  be  beard  seriatim  by  the 
Supreme  Court,  and  thus  the  case  vibrate  back  and  forth 
between  the  courts  and  the  proceedings  be  interminable. 

An  appeal  only  lies  from  a  final  judgment  or  some  decree 
afiecting  substantial  rights  and  equivalent  thereto.^'      1  Am. 

6  Eng.  Encyclo.  of  Law,  p.  617  and  cases  cited.  ^  An  appeal 
like  a  writ  of  error  is  generally  confined  to  a  final  judgment. 
It  cannot  be  taken,  unless  expressly  authorized  by  statute, 
from  a  judgment  merely  interlocutory  or  provisional " 
Hilliard,  New  Trials,  p.  568  and  cases  cited.  It  has  been  the 
unquestioned  practice  for  years  not  to  allow  appeals  of  the 
character  of  th«  one  now  before  us,  and  we  prefer  to  adhere 
to  it. 

We  therefore  dismiss  the  appeal  and  send  the  case  back  to 
the  District  Court  for  further  proceedings. 

AUomey-Oeneral  W.  0.  Smithy  for  the  proseeution- 
A,  J3.  Hariwdl^  for  .defendant. 
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CLAUS   SPEECKELS,  PlaintiflF,  vs:  GEO.    W;    MACFAK- 

LANE^  Defendant.. 

Appeal  from  Whiting,  Judge. 

Hearing,  June  26,  18^3.         Decision,  September  11,  1893. 

judd,  c.j.,  bickkrton,  j.,  and  cooper,  clbouit  judge. 

(Mr.  Justice  Frear  being  disqualified.  Laving  been  of  counseU 
by  request,. Circuit  Judge  Cooper  sat  in  bis  stead.) 

M.  made  a  promissory  note  to  B.  &  Cb.,  and,  as  security,  assigned  cer-^ 
tain  certificates  of  stock  by  endorsement  in  blank,  and  executed  an 
irrevocable  power  of  attorney  authorizing  the  transfer  of  the  certi- 
ficates to  other  persons ; 

Held,jbhat  the  transaction  was  a  pledge,  and  not  a  chattel  mortgage, 
and  that  the  securities  followed  the  debt  into  the  hands  of  the 
holder. 

At  the  time  of  the  assignment  a  memorandum  was  made  upon  the  stub 
of  the  stock-book  of  the  company  that  the  certificates  had  been  duly 
assigned  by  M.  to  B.  &  Co.  as  collateral  security^  Held,  that  the 
assignment  was  good  between  the  parties,  and  that  M.  could  not 
enquire  into-  the  validity  of  the  subsequent  assignments  of  the 
certificates. 

OpiNicai  OF  THE  Court,  by  CrRcurr  Juikje  Cooper. 

This  is  an  appeal  from  th«  order  of  Circuit  Judge  Whiting 
decreeing  that  1190  shares  of  the  capital  stock  of  the 
Waikapu  Sugar  Company,  pledged  by  the  defendant  to 
Bishop  &  Co.,.  and  now  held  by  the  plaintiff^  be  sold  at  public 
auction  for  the-  purpose  of  paying  a  certain  promissory  note 
made  by  the  defendant  to  Bishop  &  Co.  for  the  sum  of 
$123,344.07,  together  with  interest  at  the  rate  of  8  per  cent, 
per  annum,  amounting  to  $31,110.10,  said  note  being  helAby 
the  plaintiff: 
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It  ssems  to  us  that  no  error  in  the  decision  or  order  of  the 
Court  below  has  been  pointed  out. 

The  certificates  of  stock  were  endorsed  in  blank  by  Mac- 
farlane  and  delivered  to  Bishop  &  Co.  at  the  time  the  note 
was  given.  This  in  itself  was  sufficient  to  pass  the  equitable 
title  and  the  transaction  became  a  pledge  and  not  a  chattel 
mortgage  as  contended  for  by  the  defendant. 

Bishop  &  Co.  the  pledgees  upon  such  endorsement  and 
deUvery  and  under  their  irrevocable  power  of  attorney  to 
transfer  the  shares  to  another  person,  had  a  power  coupled 
with  an  interest,  and  it  gave  them  the  right  to  demand  of 
the  company  new  certificates.  The  certificates  however  still 
remain  in  the  name  of  Macfarlane,  but  on  the  1st  of  April, 
1890,  five  days  after  the  date  of  the  note,  the  following 
endorsement  was  made  upon  the  stub  of  the  company's 
stock  book.  After  giving  the  number  of  the  certificates. 
"The  above  shares  are  duly  assigned  by  G.  W.  Macfarlane 
of  Honolulu  to  Bishop  <fe  Co.  of  Honolulu  as  collateral  for 
moneys  had   and  received."     Signed  W.  M.   G.,  secretary. 

This  seems  to  comply  with  Section  1433  of  the  Civil  Code 
and  would  preclude  either  Macfarlane  or  his  creditors 
disputing  the  transfer  for  that  purpose  and  further  than  this 
Macfarlane  is  not  concerned.  And  we  do  not  find  that  the 
memorandum  of  pledge  made  at  the  time  restricts  the  right 
to  realize  upon  the  securities  to  Bishop  &  Co.  The  shares 
of  stock  were  transferred  "  as  collateraj  security  for  the 
payment  of  the  above  promissory  note  and  of  all  other  notes 
and  demands  which  the  said  Bishop  &  Co.  held  or  may  hold 
s^ainst  me  so  long  as  they  shall  hold  the  said  security." 

Upon  the  transfer  of  the  note  to  Spreckels,  Bishop  &  Co. 
relinquished  their  right  to  hold  the  security  for  any  other 
note  or  demand  which  they  might  have  held  against 
Macfarlane,  but  this' does  not  give  Macfarlane  any  cause  of 
complaint  so  long  as  he  is  not  deprived  of  his  right  to  redeem 
his  securities  upon  payment  of  his  debt.  "When  collateral 
security  is  given  or  property  assigned  for  the  better  protec- 
tion or  payment  of  a  debt  it  shall  be  made  effectual  for  the 
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purpose,  and  that  not  only  to  the  immediate  party  to  the 
security  but  to  others  who  are  entitled  to  the  debt."  Steams 
vs.  Bates,  116  Conn.,  311. 

The  transfer  of  the  note  and  shares  from  Bishop  &  Go.  to 
Bishop,  and  from  Bishop  to  the  plaintiff,  was  a  sale  of  their 
right  in  the  note  and  to  the  securities,  and  we  consider  that 
the  certificates  were  negotiable  with  the  note  itself  and  that 
the  plaintiff  was  therefore  the  proper  party  to  sue. 

While  Bishop  &  Co.  were  holding  the  Macfarlane  note  and 
the  Waikapu  shares  as  security  therefor,  Macfarlane  wrote  a 
letter  to  Messrs.  Hartwell,  Thurston  and  Carter,  in  which  he 
expressed  a  desire  to  begin  proceedings  against  the  Hawaiian 
Commercial  &  Sugar  Company  for  rents,  profits  and  damages 
which  he  considered  to  be  due  to  the  Waikapu  Sugar 
Company  for  the  use  of  certain  lands  known  as  the  Waikapu 
Commons,  and  offered  as  compensation  a  sum  in  cash  and 
also  a  precentage  of  the  amount  which  might  be  recovered, 
and  also  authorized  them,  upon  the  approval  of  Bishop  & 
Co.,  to  compromise  the  claim  on  which  the  proceedings  were 
brought  whether  by  sale  of  G.  W.  Macfarlane's  stock  or 
payment  of  money. 

To  this  proposition  it  is  claimed  by  this  defendant  that 
Bishop  &  Co.  consented  and  that  they  were  estopped  from 
disposing  of  the  shares  pending  the  suit. 

We  do  not  consider  it  necessary  to  determine  whether  or 
not  the  letter  wai^  couched  in  such  terms  as  would  create  an 
equitable  estoppel  or  not,  for  upon  a  consideration  of  the 
evidence  we  fail  to  find  that  Bishop  &  Co.  or  any  one  for 
them  consented  to  the  proposal,  and  for  that  reason  we  do 
not  pursue  the  question  further. 

In  accordance  with  the  forgoing  opinion  the  appeal  is 
dismissed,  and  the  order  and  decree  of  the  Circuit  Court  is 
confirmed. 

F.  M.  Haichy  for  plaintiff. 

A,  S.  Hartwell,  for  defendant. 
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PEOVISIONAL    GOVERNMENT  OF    THE  HAWAIIAN 
ISLANDS  v8.  CHARLES  AUGUST  BERING. 

In  the  Matter  of  the  Alleged  Disqualification  of  Mr. 
Justice  Frear  to  sit  in  this  Case. 

Hbabinq,  June  27,  1893.  Decision,  June  27,  1893. 

JUDD,   O.J.,   AND   BiCKERTON,   J. 

Act  1  of  the  Provisional  Government  was  passed  by  the  Executive  and 
Advisory  Councils,  sitting  together,  January  20, 1898.  It  conferred 
upon  the  President  the  same  powers  by  law  theretofore  vested  in 
the  Sovereign  of  the  Kingdom.  One  of  these  powers  was  the  ap- 
pointment of  Judges  of  Courts  of  Record.  Mr.  Justice  Frear  was 
appointed  by  the  President  on  the  7th  March,  1893.  On  the  2l8t 
January,  1893,  Act  4  was  passed  "  Relating  to  the  Enactment  of 
Laws,"  which  prescribed  that  the  Executive  Council  should  act 
jointly  with  the  Advisory  Council  in  the  exercise  of  legislative 
powers. 

Held,  affirming  Sheldon's  case,  9  Haw.  32,  that  the  said  Councils  de- 
rived their  legislative  authority  to  enact  Act  1  from  the  Proclama- 
tion of  January  17, 1893,  and  not  from  Act  4. 

Opinion  of  the  Court,  by  Judd,  C.J. 

Mr.  Justice  Frear's  qualification  to  sit  in  this  case  is 
questioned  by  Mr.  C.  W.  Ashford,  counsel  for  defendant,  on 
the  ground  that  the  appointment  of  Judge  Cooper,  the 
vaUditj  of  which  is  one  of  the  main  questions  raised  by  the 
bill  of  exceptions,  rests  upon  the  same  basis  as  Mr.  Justice 
Frear's  appointment. 

The  argument  in  brief  is  this :  Act  1  of  the  legislature  of 
the  Provisional  Government  which  provides  for  the  President 
taking  the  place  of  the  Sovereign  as  the  appointing  power, 
was  passed  January  20th,  1893,  and  the  Act  was  passed  by 
the  Executive  and  Advisory  Councils  sitting  together. 
Whereas,  the  Act  4  which  declared  that  the  Executiye  and 
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Advisory  Councils  sitting  together  have  legislative  authority, 
was  not  passed  until  the  21st  January.  Both  Judge  Cooper 
and  Mr.  Justice  Frear  were  appointed  March  7th,  and 
were  commissioned  by  President  Dole  under  the  authority 
of  Act  1.  And  it  is  claimed  that  Act  1  is  invalid,  because 
passed  by  both  Executive  and  Advisory  Councils  before  they 
had  the  authority  to  act  together  as  a  legislative  body. 

It  is  suggested  that  this  question  is  now  res  adjudicata  by 
reason  of  the  decision  of  this  Court  rendered  March  31st  in 
the  matter  of  the  petition  for  a  writ  of  habeas  corpus  on 
behalf  of  J.  G.  M.  Sheldon  in  the  custody  of  the  Marshal  for 
contempt.  In  that  case  the  validity  of  Act  10,  passed 
January  31st,  was  attacked  on  the  ground  that  the  Executive 
and  Advisory  Councils  sitting  together  had  no  authority  to 
issue  the  .warrant,  not  being  a  legislative  body,  and  having 
no  legislative  authority  to  pass  Act  10  relating  to  contempts. 

It  was  essential  in  the  Sheldon  case  to  pass  upon  the 
question  of  the  authority  of  the  Executive  and  Advisory 
Councils  to. act  as  a  legislative  body,  since,  if  this  body  had 
no  authority  to  act  as  a  legislature  it  could  not  pass  Act  4 
which  defined  this  power.  The  same  body  which  passed 
Act  4  had  passed  Act  1.  We  found  in  the  Sheldon  case  that 
the  authority  for  the  Executive  and  Advisory  Councils  to  act 
as  a  legislature,  was  derived  from  the  Proclamation  of 
January  17th,  and  not  from  the  authority  of  Act  4,  and  that 
must  necessarily  be  our  decision  in  this  case.  Certainly  if 
the  Executive  and  Advisory  Councils  had  no  legislative  au- 
thority on  the  21st  January  when  they  passed  Act  4,  to 
declare  by  Act  4  that  they  had  this  authority  would  not 
confer  it. 

Having  found  that  Act  10  was  passed  by  a  valid  body  and 
by  necessary  implication  Act  4,  we  must  also  find  that  Act  1 
is  in  the  same  category. 

We  therefore  overrule  the  objection  to  Mr.  Justice  Frear* s 
sitting. 

Attorney- OeyiercU  W,  0,  Smithy  for  prosecution. 

G.  W.  Askfordy  for  defendant 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  JOHN 
F.  BOWLER,  on  behalf  of  T.  B.  WALKER,  for  a 
Writ  of  Habeas  Corpus. 

Hearing,  June  27,  1893.  Decision,  June  28,  1893. 

JUDD,  C.J.,  BiCKERTON  AND  PrEAR,  JJ. 

The  Executive  and  Advisory  Councils  of  the  Provisional  Government 
were  given  general  legislative  power  by  the  Proclamation  of 
January  17,  1893. 

Art.  77  of  the  Constitution  of  1887,  which  provides  that  "  every  law  shall 
embrace  but  one  object,  and  that  shall  be  expressed  in  its  title, '^ 
should  be  liberally  construed. 

One  section  of  a  law  may  be  constitutional,  although  another  section 
embraxies  an  object  not  expressed  in  the  title. 

Section  5  of  Act  3  of  the  Provisional  Government  is  not  contrary  to 
Article  77  of  the  Constitution  of  1887. 

An  offense  may  be  described  in  a  warrant  of  arrest  by  reference  to  an 
affidavit  on  the  same  page. 

Act  38  of  the  Provisional  Government  which  provides  that  in  certain 
cases  of  arrest  "  the  person  arrested  shall  not  be  admitted  to  bail 
without  the  consent  of  the  Attorney-General,"  is  constitutional. 

An  Act  which  is  described  in  its  title  as  an  amendment  to  a  preceding 
Act  and  which  expressly  repeals  the  preceding  Act,  is  not  thereby 
itself  repealed. 

Opinion  of  the  Court,  by  Frear,  J. 

The  prisoner  is  held  by  the  Marshal  under  a  warrant  of 
arrest  issued  by  the  District  Magistrate  of  Honglulu,  in  the 
Hsnal  form,  commanding  the  Marshal  to  arrest  the  prisoner 
and  two  others  "  accused  of  the  crime  of  conspiracy  as  in  the 
foregoing  affidavit."  The  affidavit  is  that  of  E.  G.  Hitchcock 
and  is  in  the  usual  form  upon  the  same  sheet  of  paper  and 
just  above  the  warrant  of  arrest,  the  affiant  swearing  that  the 
defendant  and  said  others,  naming  them,  *'  at  said  Honolulu 
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within  three  months  last  past  were  guilty  of  the  crime  of 
conspiracy,  by  maliciously  and  treasonably  conspiring  and 
concerting  together,  and  conspiring  and  concerting  with 
others  to  the  affiant  unknown  to  overthrow,  and  put  down, 
and  destroy  by  force  the  Provisional  Government  of  the 
Hawaiian  Islands,  and  to  levy  war  against  said  Provisional 
Government,  and  to  oppose  by  force  the  authority  of  and 
by  force  to  seize,  take  and  possess  certain  property  of  said 
Government,  to  wit,  the  government  building,  now  occupied 
by  the  Executive  Council  of  said  Government,  contrary  to 
the  authority  of  the  same,"  using  substantially  the  language 
of  Section  6,  Act  3,  of  the  Provisional  Government,  being  an 
Act  "  To  Amend  Cha'pter  6  of  the  Penal  Code,  Eelating  to 
Treason." 

Counsel  for  the  prisoner  contends  that  the  prisoner  should 
be  discharged,  because  (1)  the  Executive  and  Advisory 
Councils  of  the  Provisional  Government  had  no  power  to 
pass  Act  3  prior  to  the  passage  of  Act  4,  which  provided 
among  other  things  that  the  two  Councils  should  act  jointly 
in  the  exercise  of  general*  legislative  powers ;  and  (2)  Act  3 
is  void  under  Article  77  of  the  Constitution  of  1887,  which 
provides  that  "  every  law  shall  embrace  but  one  object,  and 
that  shall  be  expressed  in  its  title,"  inasmuch  as  the  title  of  Act 
3  relates  to  treason  only,  while  Section  5  relates  to  conspiracy, 
and  Sections  6  and  7  to  other  offenses ;  and  (3)  because  the 
warrant  does  not  set  forth  with  sufficient  particularity  the 
offense  for  which  the  defendant  was  arrested. 

The  first  of  these  points  is  res  adjudicata.  This  Court  has 
held  that  the  Executive  and  Advisory  Councils  possess 
general  legislative  power  by  virtue  of  the  Proclamation  of 
January  17,  1893,  and  not  by  virtue  of  Act  4.  In  re  Sheldon 
(ps^e  32  ante),  decided  March  31,  1893 ;  Provisional  Oovem- 
ment  vs.  Hering  (page  169  ante),  decided  June  27,  1893. 

As  to  the  second  point,  the  reason  for  requiring  that 
^'  every  law  shall  embrace  but  one  object,  and  that  shall  be 
expressed  in  its  title,"  is,  as  expressed  in  Article  77  itself  of 
the  Constitution,  ^'  to  avoid  improper  influences  which  may 
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result  from  intermixing  in  one  and  the  same  act,  such  things 
as  have  no  proper  relation  to  each  other."  The  improper 
results  to  be  avoided  are,  principally,  "  hodge  podge,"  or  "  log- 
rolling" legislation,  surprise  or  fraud  upon  the  legislature, 
and  concealment  of  the  subjects  of  legislation  from  the  peo* 
pie.  Hyman  Bros.  vs.  Kapena,  7  Haw.  76,  The  evil  producing 
these  results  is  the  intermixiug  of  such  things  as  have  '^  no 
proper  relation  to  each  other."  If,  therefore,  looking  at  the 
reason  stated  in  Article  77  itself,  the  things  covered  by  the 
law  have  a  proper  relation  to  each  other  and  these  are  fairly 
well  embraced  in  one  object,  •however  general,  and  expressed 
in  the  title,  it  is  sufficient.  This  provision  of  the  Constitu* 
tion  should  be  liberally  construed.  To  construe  it  strictly 
would,  by  hampering  legislation,  cause  as  great  evil  in  one 
direction  as  was  intended  to  be  prevented  in  the  other 
direction.     Says  Judge  Cooley  (Const.  lim.  pp.  144,  146) : 

"  The  general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which  is  fairly 
indicated  by  its  title.  To  require  every  end  and  means 
necessary  or  convenient  for  the  accomplishment  of  this 
general  object,  to  be  provided  for  by  a  separate  act  relating 
to  that  alone,  would  not  only  be  unreasonable,  but  would 
actually  render  legislation  impossible.  *  *  *  The 
generality  of  a  title  is  therefore  no  objection  to  it,  so  long 
as  it  is  not  made  a  cover  to  legislation  incongruous  in 
itseU,  and  which  by  no  fair  intendment  can  be  considered 
as  having  a  necessary  or  proper  connection.  The  legislature 
must  determine  for  itself  how  broad  and  comprehensive 
shall  be  the  object  of  a  statute,  and  how  much  particularity 
shall  be  employed  in  the  title  in  defining  it.  *  *  * 
There  has  been  a  general  disposition  to  construe  the 
constitutional  provision  liberally,  rather  than  to  embarrass 
legislation  by  a  construction  whose  strictness  is  unnecessary 
to  the  accomplishment  of  the  beneficial  purposes  for  which 
it  has  been  adopted." 

The  courts  of  California  and  Ohio  even  go  so  far  (too  far, 
we  think)  as  to  hold  that  such  provisions  of  the  constitution 
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are  merely  directory  and  not  mandatory  at  all.  Washinglon 
V8.  Mwray,  4  Cal.,  388 ;  Pirn.  vs.  Nicholson^  6  Oh.  St  177.  In 
O'Leary  vs.  Cook  Co.,  28  111.,  634,  cited  with  approval  by 
Judge  Cooley,  it  was  held  that  a  clause  prohibiting  the  sale 
of  ardent  spirits  within  four  miles  of  a  college  was  so  related 
to  the  primary  object  of  an  act  incorporating  the  college  as 
to  be  properly  included  within  it. 

It  is  unnecessary  to  consider  Sections  6  and  7  of  Act  5, 
for,  even  if  they  are  not  fairly  within  the  object  of  the  Act  a« 
expressed  in  its  title,  that  would  not  affect  the  con- 
stitutionality of  the  rest  of  the  •Act.  Cooley  Const.  Lim.,  p* 
148,  There  can  be  no  question  that  the  offense  described  in 
Section  5,  under  which  the  prisoner  is  charged,  is  properly 
related  to  treason.  Section  1  provides  that  persons  who  levy 
war  against  the  government,  or  adhere  to  its  enemies,  are 
guilty  of  treason.  Section  2  provides  the  penalty  for  treason. 
Section  3  relates  to  the  evidence  necessary  for  conviction. 
Section  4  provides  for  the  punishment  of  those  who,  having 
knowledge  of  the  commission  of  treason,  conceal  it.  Section 
5  provides  for  the  punishment  of  those  who  conspire  to  levy 
war,  etc.,  against  the  government.  The  offenses  described 
in  Sections  1,  4  and  5  clearly  are  all  closely  related  to  each 
other.  They  are  all  offenses  of  a  treasonable  nature — 
offenses  directed  against  the  existence  of  the  government — 
and  are  most  properly  joined  in  the  same  act,  as  much  so  as 
murder  and  manslaughter,  and  even  assault  and  battery, 
might  be  properly  united  under  one  act.  Further,  for  aught 
that  appears,  the  offense  set  forth  in  Section  5  may  be 
considered  treason  itself  as  much  so  as  the  offense  set  forth 
in  Section  1.  Section  5  merely  provides  that  those  who  do 
certain  things  therein  specified  shall  be  punished  in  a  certain 
way  and  while  from  one  part  of  the  description  of  the  offense 
it  might  be  called  conspiracy,  yet  from  the  rest  of  the 
description  it  might  just  as  well  be  called  treason.  No  name 
is  given  to  the  offense  in  the  section  itself.  The  offense  mny 
be  either  treason  or  conspiracy,  just  as  certain  acts  max 
amouut  to  either  murder  or  manslaughter.     There  is  nothing 
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in  the  nature  of  treason  to  confine  it  to  the  acts  mentionei  in 
Section  1.  Under  English  statutes  a  great  many  other  acts 
have  been  made  treason.  It  is  a  common  form  of  penal 
statute  to  provide  that  if  a  person  does  certain  acts  he  shall 
suffer  a  certain  punishment,  without  giving  in  terms  any 
specific  name  to  the  offense.  Chapter  6  of  the  Penal  Code, 
entitled  "Treason,"  in  Section  10 — like  Section  4  of  Act  6  of 
the  Provisional  Government — provides  for  the  punishment 
of  persons  who,  having  knowledge  of  the  commission  of 
treason,  conceal  it.  Being  of  the  opinion  that  Act  3,  so  far 
as  Section  6  is  concerned,  is  not  in  conflct  with  Article  77  of 
the  Constitution  of  1887,  it  will  be  unnecessary  for  us  to . 
say  whether  that  Article  is  still  in  force,  or  whether  it  has 
been  or  can  be  repealed  by  implication. 

As  to  the  point  that  the  arrest  was  illegal  because  the 
warrant  does  not  fully  describe  the  offense  of  which  the 
accused  is  charged,  it  is  sufficient  to  say  that  the  offense  is 
described  in  the  warrant  by  reference  to  the  affidavit  on  the 
same  page  of  the  document,  and  that  the  affidavit  sets  forth 
the  offense  fully  and  substantially  in  the  words  of  the  statute. 
The  affidavit  is  part  of  the  warrant.  The  description  of  the 
offense  need  not  be  in  any  particular  part  of  the  warrant. 

But  counsel  further  contends  that  if  the  prisoner  cannot 
be  discharged  he  ought  at  least  to  be  admitted  to  bail.  Act 
38  of  the  Provisional  Government  provides  that  in  cases  of 
arrest  for  the  offense  for  which  the  prisoner  is  arrested  in 
the  present  case,  bail  should  not  be  allowed  without  the 
consent  of  the  Attorney-General.  The  argument  is  that  to 
refuse  bail  in  cases  of  this  kind  is  contrary  to  constitutional 
principles  in  general,  and  more  particularly  to  Articles  1  and 
9  of  the  Constitution  of  1887,  relating  to  liberty.  We  are 
not  aware  that  the  right  to  bail  has  ever  been  held  to  be 
secured  by  the  general  provisions  relating  to  the  right  of 
liberty  under  any  constitution.  The  constitutions  of  most  of 
the  United  States  provide  that  persons  shall,  before  convic- 
tion, be  admitted  to  bail  in  all  but  certain  excepted  cases,  the 
exception   most   generally  being    confined    to    capital   cases. 
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Stimson,  Am.  St.  Law,  Section  122.  The  Constitution  of 
1887  contains  no  similar  provision.  In  the  absence  of  snch 
constitutional  provision,  bail  is  wholly  a  matter  of  statutory 
regulation.  This  appears  clearly  from  the  history  of  bail  in 
England.  1  Stephen,  His.  Cr.  Law  of  Eng.,  233  et  aeg.  Nor 
is  the  granting  or  refusing  of  bail  a  matter  to  be  exercised 
by  judicial  officers  only.  In  England  for  centuries  "the 
sheriff  was  the  local .  representative  of  the  crown,  and  in 
particular  he  was  at  the  head  of  all  the  executive  part  of  the 
administration  of  criminal  justice.  In  that  capacity  he 
arrested  and  imprisoned  suspected  persons,  and,  if  he  thought 
proper,  admitted  them  to  bail."  lb.  234.  It  is  competent 
in  the  absence  of  constitutional  provision  to  the  contrary  for 
the  legislature  to  provide  that  no  bail  shall  be  allowed  at  all, 
and,  of  course,  that  it  shall  not  be  allowed  without  the 
consent  of  any  particular  officer.  It  is  not  for  us  to  inquire 
into  the  policy  or  wisdom  of  such  a  law.  That  rests  solely 
with  the  legislative  body. 

It  is  further  urged  that  since  Section  9  of  Act  3  in  terms 
repeals  Chapter  6  of  the  Penal  Code,  Act  3  itself  which  is  by 
its  title  only  an  amendment  of  Chapter  6  of  the  Penal  Code, 
must  also  be  repealed.  If  this  were  so,  the  repealing  section 
would  also  be  repealed,  that  is,  it  would  repeal  itself  (which 
would  be  absurd.)  And  if  it  were  itself  of  no  effect  then  it 
could  not  repeal  Chapter  6  of  the  Penal  Code  (which  would 
also  be  absurd.)  It  would  be  to  argue  in  a  circle.  The 
argument  would  be  as  follows  :*  Section  9  repeals  Chapter  6, 
and  therefore  Act  3,  and  therefore  Section  9,  and  therefore  not 
Chapter  6,  which  is  contradictory  to  the  first  proposition.  It 
was  the  manifest  intention  of  the  legislative  body  to  amend  the 
law  relating  to  treason,  by  substituting  Act  3  for  Chapter  6 
of  the  Penal  Code.  To  sustain  counseFs  views  would  be  to 
repeal  the  entire  law  relating  to  treason,  which  would  be  as 
far  as  possible  from  the  manifest  intention  of  the  legislative 
body.  Taking  the  whole  law  together,  it  may  well  stand,  al- 
though carelessly  drafted.  Where  an  amendment  is  intended 
to  take  the  place  of  a  preceding  act  it  impliedly  repeals  it. 
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So  where  tbe  act  is  amended  "  so  as  to  read"  in  a  prescribed 
way.  Endlich,  Interpretation  of  Statutes,  Sections  195,  196. 
If  an  amendment  can  repeal  the  preceding  act  by  implication, 
and  yet  itself  stand,  certainly  it  can  also  stand  where  the 
preceding  act  is  expressly  repealed. 

'^  There  is  the  strongest  kind  of  presumption  against  the 
existence  of  that  species  of  absurdity  in  the  intention  of  the 
legislature  which  would  consist  in  a  design  to  defeat  its  own 
object.  Yet  it  not  infrequently  occurs  that  one  portion  or 
provision  of  a  statute,  if  literally  or  even  naturally  construed, 
would  practically  nullify  the  whole,  or  some  material  portion 
of  the  remainder  of  the  act,  with  the  effect  of  defeating  its 
obvious  purpose.  In  cases  of  this  description  it  is  a  settled 
rule  of  construction,  flowing  from  the  obvious  absurdity  of 
any  other,  that  such  an  interpretation  shall  if  possible  be 
placed  upon  the  statute,  ui  magis  valeat  quam  pereat  *  * 
*  A  declaration  in  the  last  section  of  an  act  that  all  acts 
or  parts  of  acts  relating  to  the  subject  matter  thereof  should 
be  repealed  from  and  after  the  time  when  the  act  should  take 
effect,  would  not  be  construed  as  a  repeal  of  that  act,  but  of 
all  others  on  the  same  subject  matter."  /&.,  Section  265. 
The  repealing  section  need  not  be  referred  to  in  the  title  of 
the  act.     Cooley,  Oonsi  Lim.  145. 

It  appearing  that  T.  B.  Walker,  in  whose  behalf  the 
petition  is  made,  is  held  under  a  valid  warrant  of  arrest, 
issued  by  competent  authority,  for  an  offense  which  is  not 
bailable  under  a  constitutional  law,  he  is  hereby  remanded  to 
the  custody  of  the  Marshal. 

C.  GreigTiixm,  for  petitioner. 

A.  8.  Hartwelly  for  respondent 
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PROVISIONAL    GOVERNMENT   OF  THE   HAWAHAN 

ISLANDS  V8.  WALTER  G.  SMITH. 

Appeal  from  District  Court  of  Honolulu. 

Hearing,  June  30,  1893.  Decision,  July  17,  1893. 

JUDD,    C.J.,   BlCKERTON   AND   PrEAR,   JJ. 

There  is  no  appeal  to  the  Supreme  Court  from  a  decision  of  a  District 
Magistrate  upon  a  demurrer  to  a  charge  against  a  defendant  in  his 
examination  for  an  offense  cognizable  before  a  jury. 

Opinion  op  the  Court,  by  Judd,  O.J. 

The  defendant  was  charged  with  libel  in  the  District  Court 
of  Honolulu.  He  filed  a  demurrer  to  the  charge  which,  after 
argument,  was  overruled  by  the  magistrate.  He  did  not 
plead,  nor  was  there  any  evidence  taken,  nor  did  the  magis- 
trate either  commit  him  for  trial  or  discharge  him.  But  an 
appeal  was  immediately  taken  to  the  Supreme  Court  from 
the  ruling  of  the  magistrate  against  the  demurrer.  When 
the  matter  came  up  before  us,  attention  of  counsel  was  callnd 
by  the  Court  to  the  novelty  of  the  proceeding,  but  as  the 
counsel  for  the  prosecution  made  no  objection  to  the 
procedure,  stating,  however,  that  he  was  not  thereby  to  be 
considered  as  approving  of  the  course  taken  the  Court  heard 
argument  on  the  merits  of  the  demurrer. 

We  think  now  that  it  was  irregular,  and  since  it  might  be 
considered  a  precedent,  we  wish  now  to  prevent  the  initiation 
of  a  practice  that  will  lead  to  great  embarrassment. 

The  proceeding  in  district  courts  where  a  party  is  charged 
with  an  offense  cognizable  before  a  jury  is  not  strictly  a 
"  trial."  It  is  a  preliminary  examination,  somewhat 
analogous  to  the  proceedings  of  a  grand  jury  in  other  juris- 
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dictions.  The  defendant  is  not  required  to  plead  to  the 
charge,  though  he  often  does  so.  He  is  not  pnt  on  his 
defense^  and  he  may  waive  the  examination  altogether,  or  he 
may  proceed  with  his  defense.  All  that  the  statute  requires 
is  that  the  magistrate  shall  "consider  whether  there  is  probable 
cause  to  believe  that  a  jury  would,  upon  the  evidence  adduced, 
convict  the  accused  of  the  oflfense  of  which  he  is  charged, " 
*    *     *     and  he  must  either  release  the  prisoner  or  commit 

him  for  trial  at  the  circuit  court.     There  are  but  these  two 

■ 

alternatives,  and,  in  their  very  nature,  there  is  no  appeal 
from  either  decision.  Every  legal  objection  available  to  the 
defendant  can  be  presented  in  the  district  court,  and,  if  the 
result  of  the  proceedings  should  be  a  commitment,  they  are 
again  available  to  the  defendant  in  the  court  where  his  trial 
is  to  take  place. 

We  do  not  find  that  the  present  statute  concerning  appeals 
(Section  68,  Chapter  LVII.  of  the  Act  to  Reorganize  the 
Judiciary)  has  enlarged  the  right  of  appeal.  Formerly,  by 
Section  1006  of  the  Civil  Code,  a  party  deeming  himself 
aggrieved  by  the  "  decision "  of  a  district  magistrate  could 
appeal  Now  the  statute  above  cited  allows  appeals  from 
''all  decisions."  But  neither  of  these  statutes  allows  appeals 
from  interlocutory  or  provisional  orders,  rulings  or  decisions 
of  a  district  magistrate. 

We  therefore  decline  to  assume  jurisdiction  over  thjs 
appeal,  and  dismiss  the  same  and  send  the  case  barck  to  the 
District  Court  of  Honolulu  for  further  proceedings. 

F.  M,  Hatch,  for  prosecution. 

A.  8.  HariweU,  for  defendant. 
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FEIANK  BEOWN  vs.  JOSE  J.   OAKVALHO,  DOMINGO 

J.  K  MATT08  and  J.  M.  VIVAa 

Appeal  fbobc  District  Court  of  HoNorjJLu; 

Hearing,  July  6,  1893.  Decision,  July  18,  1893. 

JUDD,  C.J.,  BiCKERTON  AND   FrEAB,  J  J, 

There  ib  no  api)eal  to  the  Supreme  Court  from  a  decision  of  a  DUtrict 
Court  overruling  a  demurrer  for  misjoinder  of  parties^in  a  civil 
ease — no  final  judgmeut  having  been  rendered  in  the  District  Court- 

Opinion  of  the  Court,  by  Judd,  C.J- 

In  this  ease  tlie  defendants  plead  as  a  demurrer  a  mis- 
joinder of  a  defendant,  and  oo  this  plea  being  overrnled  by 
the  court,  took  an  appeal  to  the  Supreme  Court. 

Having  called  in  the  respective  counsel  and  heard  their 
views  and  referring  to  the  cases  of  the  Provisional  Qovem- 
meni  vs.  TV.  G.  Smith  (page  178  ante)y  and  Provisional  Govern- 
meni  vs.  Ah  Un  (pag^  164c  ante),,  we  now  apply  the  opinions 
expressed  therein  to  this  case  and  hold  that  the  ruling  on 
the  demurrer  was  not  appealable,  although  available  as  & 
point  of  law  on  ap|:>&al  if  the  district  magistrate  had  made  a 
decision  in  the  case  which  disposed  of  it  so  far  as>  hi&  court 
was  concerned. 

A  decision  in  the  statute  on  appeals  means  a  final  oae  so 
far  as  that  court  is  concerned.  For  instance,  if  the  court 
had  sustained  the  demurrer  and  no  amendment  was  asked 
for  and  obtained  by  plaintiff^  then  the  decision  thereon 
would  be  final  in  that  court. 

We  therefore  decline  to  entertain  the  ease  and  send  it 
back  fco  the  district  court  icx  further  proceedings.  Costs  to 
abide  the  final  event. 

C.  L,  Carter y  for  plainti£ 

d  Chreighton,,  for  defendants^ 
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PBOYISIONAL   GOYEENMENT   OF   THE    HAWAIIAN 
ISLANDS  w  CHARLES  AUGUST  HEEING. 

Exoia^ONfl. 

HsABiNG,  June  27,  1893.  Decision,  July  24,  1893. 

JUDD,   C J*.,   BiCKEBTON  AND  FbEAB,  JJ. 

1.  A  charge  in  tlio  District  Ck>art  in  these  words  held  sufficient — 
*^  Defendant  is  charged  with  murder  in  the  first  degree,  in  that  he 
did  at  Honolulu,  Oahu,  en  the  18th  day  of  March,  1892,  make  a 
murderous  assault  with  a  Loaded  pistol  upon  one  D.  L.  Huntsman,  in 
consequence  of  which  said  assault  the  said  D.  L.  Huntsman  died  on 
the  morning  of  March  20th,  1892;^'  the  Magistrate  having  cor- 
rected in  his  mittimus  of  committal  the  year  1892  to  189dw 

^'  It  was  proper  practice  to  name  the  Provisional  Government  of  the 
Hawaiiaxi  Islands  as  the  prosecuting  party* 

3.  The  validity  of  the  appointment  of  Judge  Cooper  who  presided  at 

the  trial,  was  settled  by  this  Court  in  a  decision  rendered  June 
27tlL,  1893,  on  the  question  raised  as  to  the  validity  of  Mr.  Justice 
Frear's  appointment — both  appointments  resting  upon  the  same 
law. 

4.  An  indictment  charging  that  the  person  killed  was  *^one  D.   L. 

HuntemaA  ^'  held  to  be  not  bad,  as  the  Court  in  the  absence  of  evi- 
dence will  not  presume  that  he  has  any  Christian  name  other  than 
such  letter  or  letters.  The  presumption  that  every  person  has  a 
Christian  name  does  not  obtain  in  this  country. 

•5.  An  indictment  charging  in  one  count  murder^  without  designating 
the  manner  ajid  means  43i  death  as  authorized  by  statute  is  not  bad 
for  duplicity  when  a  second  count  is  inserted  giving  the  particulars 
of  such  offense. 

6.  A  demurrer  to  the  indictment  having  been  overruled  and  excep- 

tions taken  thereto,  it  was  not  error  to  proceed  with  the  trial, 
pendnog  the  bearing  on  the  exeeptions. 

7.  The  defendant  stood  mute,  and  refused  to  plead.    It  was  proper  by 

statute  (Sectkm  36^  Crim.  Procedui^  Act,  p.  348,  Compiled  Laws)  to 
enter  a  plea  of  ^^  not  guilty.^' 

8.  It  was  iK)t  error  to  allow  a  Magistrate  to  read  from  his  notes  of  evi- 

dence of  A  witness  taken  down  in  the  preliminary  ejcamination,  from 
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an  interpreter,  the  evidence  having  been  given  in  the  HawaiiaD 
language,  the  interpreter  having  been  sworn  as  a  witness  and 
giving  his  own  statement  of  what  the  witness  had  aaid^  the  twa 
statements  agreeing  substantially. 

9.  The  deceased,  a  lew  hours  before  his  death  from  certain  pistol-shot 

wounds,  said  good-bye  to  his  friend,  and  on  being  told  by  him  that 
he  would  cbM  and  see  him  in  the  morning,  replied  :  '*  I  don't  think 
you  will  see  me  in  the  morning."  Deceased  also  gave  his  beaks  to 
a  friend  and  requested  that  his  trunk,  ccxitaining  his  clothing-  and 
other  personal  effects,  be  sent  to  his  mother  at  Haley,  in  Idaho,  U- 
S.  A.  Held  satisfactory  evidence  that  deceased  believed  he  was 
about  to  die,  and  his  statements  then  made  as  to  who  his  assailant 
was  and  as  to  other  circumstances,  were  properly  admitted  as 
' ^  dyin g  declai'ation s . " 

10.  This  admission  is  not  prohibited  by  the  Constitution.    Art.  T. 

11.  The  burden  does  not  rest  upon  the  prosecution  of  showing,  where 
the  wound  is  adequate  to  produce  death,  that  the  medical  treat- 
ment was  skillful,  and  did  not  in  any  way  contribute  to  the  death,  or 
that  deceased  had  no  latent  disease  or  ailment  to  which  his  death 
might  bo  attributable.  "Where  the  wound  caused  by  defendant  is 
adequate  and  calculated  to  produce  death ^  neglect  or  maltreatment 
will  not  excuse  defendant. 

12.  It  was  not  error  for  the  Court  to  pa-ds  sentence  for  manslaughter  in 
the  second  degree,  on  a  written  verdict  in  the  Hawaiian  languEige 
finding  the  defendant  guilty  of  manslaughter  in  the  second  degree ,> 
the  character  for  "second  "  being  the  figure  2. 

Opinion  of  the  Cqubt,.  by  Judd,  O.J. 

The  jury  at  the  May  Term,  1893,  of  the  Circuit  Court, 
First  Circuit,  found  the  defendant  guilty  of  manslaughter  in 
the  second  degree  upon  an  indictment  charging  him  with  the 
murder  of  one  P.  L.  Huntsman,  and  he  was  duly  sentenced. 
A  bill  of  exceptions  was  allowed  defendant  to  the  Supreme 
Court. 

The  various  points  raised  will  be  stated  and  discussed  in 
order.  The  first  is  the  plea  to  the  jurisdiction — in  which 
defendant  contends  (first)  that  he  was  not  charged,  examined 
or  committed  far  the  murder  of  D.  L.  Huntsman  as  set  forth 
in  the  indictment.  The  charge  made  in  the  District  Court 
was  as  follows :  "  Defendant  is  charged  with  murder  in  the 
first  degree,  in  that  he  did  at  Honolulu,.  Oahu^  on  the  18th 
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day  of  March,  1892,  make  a  murderous  assault  with  a  loaded 
pistol  upon  one  D.  •  L.  Huntsman,  in  consequence  of  which 
said  assault  the  said  D.  L.  Huntsman  died  on  the  morning  of 
March  20th,  1892."  No  plea  was  made,  and,  after  hearing 
the  evidence,  the  magistrate  committed  defendant  for  trial  at 
the  Circuit  Court  of  the  First  Circuit  upon  the  charge  above 
set  forth,  reciting  it  as  made  by  the  prosecution  "  except  that 
said  magistrate  finds  that  the  dates  in  said  charge  should  be 
March  18th,  1893,  and  March  20th,  1893,  and  that  the  acts 
alleged  and  proven  occurred  respectively  on  those  last  named 
dates."  We  are  of  opinion  that  the  charge  was  sufficiently 
full  and  accurate.  It  charged  defendant  with  murder  in  the 
first  degree  and  specified  the  method  of  killing,  the  date  and 
place  of  the  murderous  assault,  the  name  of  the  person  killed 
and  the  date  of  his  death.  The  correction  made  by  the 
magistrate  of  the  year  1892  to  1893  was  to  set  right  an 
evident  clerical  error  and  does  not  vitiate  the  charge.  The 
second  point  attacks  the  validity  of  the  appointment  of 
Circuit  Judge  Cooper  who  presided  at  the  trial  of  this  case 
in  the  Circuit  Court.  In  a  preliminary  objection  to  the 
sitting  of  Mr.  Justice  Frear  in  this  case  the  same  question 
was  raised,  and  we  refer  to  our  opinion  rendered  on  the  27th 
June  last  overruling  the  objection  as  decisive  of  this  point 
against  the  defendant's  contention.  The  defendant,  the  plea 
to  the  jurisdiction  having  been  overruled  by  Judge  Whiting 
and  excepted  to,  demurred  to  the  indictment  and  raised  the 
question  (third)  whether  there  is  any  authority  of  law  for  the 
adoption  of  the  name  of  the  Provisional  Government  of  the 
Hawaiian  Islands  as  the  prosecuting  body.  There  is  no 
statute  designating  in  what  name  processes,  warrants  or 
indictments  should  be  entitled.  Under  the  monarchy  it  was 
customary,  but  not  invariably  so,  to  entitle  them  in  the 
name  of  the  reigning  sovereign.  And  this  was  proper  as 
criminal  prosecutions  were  by  the  Crown  which  represented 
the  State.  On  the  change  of  Government  in  January  last, 
this  Court  ordered  the  processes  of  Court  to  be  entitled  "  in 
the  name  of  the  Provisional  Government  of  the  Hawaiian 
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Islands,"  which  was  equally  proper  as  indicating  the  au- 
thority for  instituting  criminal  prosecutions.  In  a  republic 
the  proper  form  would  be  ''  In  the  name  of  the  people  of 

the "  naming  the  State. 

Fourth.  The  demurrer  alleges  that  *'the  indictment  does 
not  with  sufficient  certainty  designate  and  identify  any  person 
whom  this  defendant  is  therein  alleged  to  have  killed  and 
murdered."  The  indictment  charges  that  defendant  ''did 
kill  and  murder  one  D.  L.  Huntsman,"  and  it  is  contended 
by  defendant's  counsel  that  this  is  a  fatal  defect — that  to 
describe  the  person  assailed  not  by  his  Christian  name  but 
by  initials  and  surname  is  insufficient.  The  early  English 
cases  to  which  we  are  referred,  show  t];^at  the  letter  of  the 
alphabet,  which  is  a  Towel,  may  be  the  name  of  a  person,  and 
there  is  contrariety  in  the  cases  upon  the  question  whether 
one  of  these  letters,  which  is  a  consonant,  can  constitute  a 
name.  In  Tweedy  vs.  Jarvis,  27  Conn.,  42,  the  Court  held  that 
a  consonant  may  be  presumed  to  be  an  entire  Christian  name 
as  well  as  a  vowel.  The  object,  however,  of  naming  the 
deceased  in  an  indictment  of  this  character  is  to  identify  him 
and  to  admit  proof  that  the  person  killed  was  the  one  named 
in  the  indictment.  As  Wharton,  in  his  Crim.  Evidence,  Sec. 
99,  says,  "  The  real  question  is,  what  did  the  defendant  caJl 
himself,  and  permit  himself  to  be  called?  By  this  name  he  is 
to  b;  indicted.  If  he  caUs  himself  by  initi«a8  and  signs  his 
name  by  initials,  by  initials  he  may  be  described  in  an  indict- 
ment." Vandermark  et  al,  vs.  the  People^  47  111.,  722,  sustains 
this  view.  The  Court  say,  "  It  is  said  that  the  full  Christian 
name  of  the  prosecuting  witness  should  have  been  given,  and 
that  the  initials  were  not  sufficient.  It  is  a  rule  of  pleading 
that  the  name  of  the  person  receiving  the  injury,  when 
known,  must  be  set  out  in  the  indictment,  that  the  accused 
may  know  of  what  particular  offense  he  is  charged.  But 
when  the  person  is  described  by  the  initials  of  his  Christian 
name,  and  he  is  as  well  known  by  that  as  his  full  name,  the 
object  of  the  rule  is  obtained,  and  no  error  is  committed. 
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And  it  was  a  question  for  the  jury  whether  he  was  known  in 
the  commmiitj  as  well  by  that  as  his  fnll  name." 

There  are  many  cases  which  take  the  gronnd  that  an 
indictment  against  a  man  by  the  initials  of  his  Christian 
name  only  is  subject  to  plea  in  abatement,  unless  the  grand 
jury  add  that  his  name  is  unknown  to  them  otherwise  than  is 
set  out.  U.  S.  V8.  Upham,  43  Fed.  R.,  68;  ZeUers  V8.  The 
State,  7  Ind.,  659.  In  this  last  case  as  well  as  in  many 
others  the  courts  say  that  ''every  person  is  presumed  to  have 
a  Christian  name" — and  this  seems  to  be  the  foundation  for 
the  rule  that  it  should  be  set  out  in  fulL  But  in  this  country 
with  a  population  consisting  of  many  different  races,  many 
of  whom  are  not  Christian,  and  who  therefore  do  not  have 
Christian  names,  and  with  an  aboriginal  population  among 
whom  the  adoption  of  Christian  names  is  of  but  recent  origin 
and  not  universal,  it  cannot  be  truthfully  said  that  such 
presumption  exists.  We  are  unwilling  to  take  the  extreme 
view  that  an  indictment  for  murder  is  demurrable  because 
the  name  of  the  person  killed  was  not  set  out  in  full,  but  by 
initials  only. 

In  Wade  vs.  State,  4  S.  W.  Hep.,  896,  a  person  was 
convicted  of  the  murder  of  "  Smutty  my  darling."  The  Court 
say,  <<If  the  name  of  the  deceased,  as  alleged  in  the 
indictment,  was  the  name  of  a  human  being,  and  it  was  this 
identical  human  being  that  was  killed,  it  can  make  no 
difference  that  the  name  is  an  unusual  one."  The  state- 
ment of  the  later  law  upon  this  subject  we  take  from 
16  Amer.  &  £ng.  Encyclop.  Law,  p.  116,  "When  a  party 
or  third  person  is  designated  in  a  pleading,  warrant  or 
indictment  by  a  surname  preceded  by  one  or  more  capital 
letters  only,  the  Court,  in  the  absence  of  evidence,  will 
not  presume  that  he  has  any  Christian  name  other  than 
such  letter  or  letters."  We  do  not  understand  that  there 
was  any  proof  shown  to  the  jury  that  the  person  killed  was 
known  by  the  community  or  denominated  by  himself  by  any 
other  name  than  that  by  which  he  was  described  in  the 
indictment,  to  wit,  **D.  L.  Huntsman."     The  only  evidence 
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on  this  point  being  that  in  an  application  for  letters  of 
denization  he  is  described  as  Dow  Lee  Huntsman,  but  to  this 
deceased  signed  his  name  as  '<D.  L.  Huntsman." 

Fifth.  The  indictment  is  alleged  to  be  objectionable,  on 
the  ground  of  duplicity,  in  that  it  purports  to  set  out 
several  offenses  of  different  character  and  degree  and  as  hav- 
ing been  committed  on  different  dates,  and  contravenes  the 
form  of  the  statute  in  such  case  made  and  provided." 

The  indictment  charges  that  Charles  August  Hering,  a 
native  Hawaiian  by  birth,  of  Honolulu,  in  the  island  of  Oahu, 
at  Honolulu,  in  the  island  of  Oahu,  and  within  the  jurisdic- 
tion of  this  Honorable  Court,  on  the  eighteenth  day  of  March 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-three,  with  force  and  arms  feloniously,  willfully  and  of 
his  deliberate  premeditated  malice  aforethought  did  kill  and 
murder  one  D.  L.  Huntsman,  and  did  then  and  there  and 
thereby  commit  the  crime  of  murder  in  the  first  degree, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided.  Then  follows  another  count  specifying  sub- 
stantially the  shooting  by  the  defendant  of  Huntsman,  on  the 
18th  of  March,  with  a  pistol,  and  thereby  inflicting  mortal 
wounds  of  which  Huntsman  did  suffer  and  languish,  and 
languishing  did  live  to  the  20th  of  March,  when  he  died. 
By  the  authority  of  Sec.  18  of  the  Criminal  Procedure  Act,  p. 
342,  Compiled  Laws,  the  first  count  would  be  sufficient.  This 
statute  says  that  "  it  shall  not  be  necessary  to  set  forth  the 
manner  in  which  or  the  means  by  which  the  death  of  the 
deceased  was  caused,  but  it  shall  be  sufficient  in  any  indict- 
ment for  murder  to  charge  that  the  defendant  did  feloniously, 
willfully  and  of  his  malice  aforethought  kill  and  murder  the 
deceased."  The  statutory  essentials  were  strictly  followed, 
adding  only  the  ingredient  made  necessary  by  the  Act  of 
1890,  Chap.  LXXL,  that  the  malice  was  "  deliberate  premed- 
itated," in  order  to  charge  murder  in  the  first  degree.  The 
addition  of  the  second  count  which  merely  gives  particulars 
does  not  vitiate  the  indictment,  and  it  was  more  advantageous 
to  the  defendant  to  apprise  him  by  the  pleadings  of  the 
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particulars  which  the  prosecution  expected  to  prove.  There 
being  no  variance  between  the  two  counts  nor  alleged  to  be 
in  the  evidence,  there  was  no  occasion  for  the  prosecution  to 
elect  upon  which  it  would  proceed,  nor  was  it  error  for  the 
jury  to  have  rendered  a  general  verdict. 

Sixth.  The  demurrer  having  been  overruled  and  excepted 
to  the  defendant  was  asked  to  plead  but  protested  against 
his  being  required  to  do  so  while  his  exceptions  to  the  over- 
ruling of  the  demurrer  were  pending  and  undecided  and, 
on  this  objection  being  overruled,  defendant  excepted. 
Exceptions  to  the  overruling  of  a  demurrer  have  never 
formally  been  held  to  suspend  the  trial  though  instances  may 
be  cited  where  this  Court  has  entertained  such  exceptions 
before  trials  on  the  merits.  It  will  be  found  that  the 
prosecution  has  in  such  cases  either  consented  to  this 
procedure  or  it  has  been  unnoticed  by  the  Court.  The 
general  course  has  been  to  have  the  exceptions  noted  and 
proceed  with  the  trial,  and  this  course  as  we  have  remarked 
in  several  cases  recently  decided,  Prov.  Gov't  vs.  Smith  (page 
178  ante),  Prov,  Gov't  V8,  Ah  Un  (page  164  ante),  and  Broimi 
V8.  Carvalho  (page  180  ante),  is  the  best  course  and  we  ad- 
here to  it.  We  see  no  error  in  the  Court's  ordering  the  trial 
to  proceed. 

Seventh.  The  next  point  is  an  exception  to  the  Court's 
ordering  the  plea  of  "not  guilty"  to  be  entered,  the  defen- 
dant standing  mute  and  refusing  to  plead.  This  was  the 
proper  course  and  followed  the  statute,  it  being  discretionary 
with  the  Court.  See  Sec.  36,  Criminal  Procedure  Act,  p.  348, 
Compiled  Laws. 

Eighth.  During  the  trial  a  witness,  Qeo.  Kuoha,  was 
called  for  the  prosecution,  and  a  foundation  having  been  laid, 
his  testimony  and  veracity  were  sought  to  be  impeached  by 
evidence  of  different  statements  made  by  him  in  the  District 
Court  of  Honolulu  at  the  preliminary  examination.  The 
objection  is  made  that  the  magistrate  read  from  notes  of 
Snoha's  evidence  made  by  him  at  the  time  it  was  delivered, 
the  evidence  being  given  by   Kuoha  in  Hawaiian  and  in-> 
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terpreted  into  English  by  Thompson,  the  court  interpreter. 
We  find  from  the  evidence  transcribed  by  the  stenographer 
that  before  the  magistrate  read  any  part  of  his  notes,  the 
interpreter,  Thompson,  was  sworn  in  the  case  and  testified  to 
the  jury,  of  his  own  recollection,  what  the  witness  had  said 
in  the  district  court,  and  that  thereafter  the  magistrate 
resumed  the  witness  stand  and  read  such  part  of  the  notes  of 
Kuoha's  eyidence  as  was  requested,  which  agreed  substantially 
with  what  the  interpreter  had  testified  to.  Therefore  there 
is  no  occasion  for  us  to  say  what  our  yiew  would  be  in  case 
the  magistrate  had  merely  read  from  his  notes  eyidence 
given  to  him  by  an  interpreter— the  interpreter  not  being 
called  or  testifying. 

Ninth.  The  trial  Court  admitted  as  evidence  the  so-called 
dying  declarations  made  by  the  deceased  Huntsman,  as  to 
who  his  assailant  was  and  other  circumstances.  This  was 
objected  to,  in  that  it  did  not  appear  from  the  evidence  of 
the  witnesses  that  Huntsman,  at  the  time  he  made  the 
declarations,  realized  that  he  was  in  a  dying  condition  and 
spoke  under  the  belief  and  sanction  of  impending  death. 
We  have  examined  the  transcribed  notes  of  the  evidence  of 
H.  Von  Werthen,  Jr.,  Marshal  Ashley  and  Deputy  Marshal 
Mehrtens  as  to  the  circumstances,  acts  and  statements 
attending  these  declarations,  and  are  convinced  that  they 
justified  the  Court  in  receiving  the  declarations.  It  is  not 
essential  that  the  declarant  shall  state  formally  that  he 
makes  the  statement  under  a  sense  of  impending  death,  but 
it  must  satisfactorily  appear  in  some  way  that  they  were 
made  under  the  solemnity  of  that  sanction.  Kerr,  Homicide, 
Sec.  412,  et  seq. 

The  facts  succinctly  stated  are  these.  Huntsman  received 
two  pistol  shots  one  of  which  was  mortal  on  Saturday  p.  m. 
the  18th  March  last.  He  was  taken  to  the  hospital  and  cm 
Sunday  evening  the  19th  at  about  11  o'clock  the  then 
Marshal  Ashley  and  Deputy  Mehrtens  with  Yon  Werthen,  a 
friend,  appeared  in  company  with  the  hospital  steVard  at 
his  bedside.     He  was  in  a  very  weak   condition  and  had 
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frequent  lapses  into  sleep.  Bnt  when  the  Marshal  told  him 
he  had  oome  to  take  his  statement,  he  roused  and  made  his 
statement  in  a  weak  voice,  which  statement  was  taken  down 
in  writing.  He  died  early  the  next  morning.  The  interview 
lasted  about  twenty  minutes.  As  it  was  being  concluded 
Mehrtens  shook  hands  with  him  and  said  ^good-bye"  and 
told  him  to  rest  easy  and  that  he  wotdd  come  and  see  him  in 
the  morning.  To  which  Huntsman — ^af  ter  hesitating  a  moment 
Baid  ''  I  don't  think  you  will  see  me  in  the  morning."  To 
Yoa  Werthen  he  gave  his  books  and  requested  him  to  send 
his  trunk  containing  his  clothing  and  other  personal  effects  to 
his  mother,  giving  her  name  and  address  in  Haley,  Idaho.  We 
consider  that  the  trial  Court  committed  no  error  in  holding 
that  these  facts  showed  the  belief  of  Huntsman  that  his  life 
was  rapidly  coming  to  an  end,  and  was  right  in  admitting  his 
statements  to  the  jury  as  "dying  declarations."  These 
declarations  are  admitted  by  necessity  to  prevent  murder 
going  unpunished  and  form  an  exception  to  the  rule  which 
excludes  hearsay,  and  are  not  held  to  be  in  contravention  of 
the  constitutional  principle  (Art.  7  Const.)  that  the  accused 
has  a  right  to  meet  his  witnesses  face  to  face.  This 
constitutional  ground  of  objection  was  the  tenth  point  made 
by  defendant  in  his  bill  of  exceptions. 

Eleventh.  The  defendant  requested  the  Court  to  charge 
that  "  in  order  to  convict  of  either  mTrrder  or  manslaughter 
nnder  this  indictment,  the  jury  must  be  satisfied  by  the 
evidence,  b^ond  a  reasonable  doubt,  that  the  deceased  was 
not  only  shot  and  wounded  by  defendant,  but  that  the 
medical  and  surgical  attendants  of  deceased  were  guilty  of  no 
neglect  or  unskillful  treatment  of  him  but  for  which  he  might 
have  recovered.  If  the  fact  of  his  death  did  not  result 
wholly  from  the  act  of  defendant,  apart  from  and  unaided  by 
any  neglect  or  unskillfulness  on  the  part  of  the  medical 
attendants  of  deceased,  then  such  death  is  not  to  be  attribut- 
ed to  defendant,  and  he  should  not  be  convicted  of  either 
murder  or  manslaughter.'* 

This  was  refused  by  the  Court  as  was  also  the  next  request 
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wliicli  was,  "  Unless  the  jury  are  convinced  beyond  a  reason- 
able doubt  that  the  death  of  deceased  was  in  no  way 
attributable  to  any  latent  disease  or  ailment  contracted 
before,  and  apart  from  the  wounds  mentioned  in  the 
indictment,  they  cannot  convict  defendant  of  anything  more 
serious  than  assault  and  battery  herein/' 

It  was  proper  to  refuse  these  requests.  Where  the  wound 
is  adequate  to  produce  death,  the  burden  does  not  rest  upon 
the  prosecution  to  show  that  the  medical  and  surgical 
treatment  of  the  deceased  was  skillful,  and  that  his 
attendants  were  guilty  of  no  neglect  or  unskillful  treatment, 
or  that  the  death  was  wholly  occasioned  by  the  act  of 
defendant,  and  was  in  no  way  attributable  to  neglect  or 
unskillfulness  of  his  medical  attendants,  or  to  any  latent 
disease  or  ailment  contracted  before  and  apart  from  the 
wounds  mentioned  in  the  indictment.  The  authorities ,  say 
that  ''  it  is  immaterial  whether  the  medical  treatment  was 
proper  or  mistaken,  if  it  was  employed  in  good  faith  and 
with  common  knowledge  and  skill.  Thus  where  the  wound 
is  adequate  and  calculated  to  produce  death,  it  is  no  excuse 
to  show  that  had  proper  caution  and  attention  been  given  a 
recovery  might  have  ensued,  for  neglect  or  maltreatment  will 
not  excuse,  except  in  cases  where  doubt  exists  as  to  the 
character  of  the  wound.  Kerr,  Homicide,  Sec.  34,  and 
Stephen's  Dig.  Cr.  L.  156.  We  do  not  understand  in  this 
case  there  was  any  proof  of  neglect  or  unskillfulness  in  the 
treatment  of  Huntsman's  wounds,  one  of  which  was  certainly 
necessarily  fatal,  or  that  there  was  any  proof  that  he  bad 
any  latent  disease. 

Twelfth.  The  Hawaiian  jury  rendered  a  written  verdict 
in  their  own  language :  *'  Ua  hewa  ka  mea  i  hoopiiia  no  ka 
lawe  ola  ma  ke  degere  2,"  which  is  translated:  ''The 
defendant  is  guilty  of  manslaughter  in  the  second  degree." 
A  motion  in  arrest  of  judgment  was,  before  sentence,  made, 
founded  upon  the  alleged  error  in  the  verdict,  and  defendant 
claimed  that  as  the  degree  of  manslaughter  was  not  written 
out  by  the  jury,   but  was  only  indicated  by  the  figure  "  2/' 
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the  sentence  should  be  for  the  lowest  or  third  degree  of 
manslaughter.  There  can  be  no  doubt  that  the  jury  intended 
to  find  the  defendant  guilty  of  the  secoiid  degree  of  man- 
slaughter, and  if  the  figure  had  been  written  out  "  elua "  it 
would  not  be  properly  read  "  guilty  of  manslaughter  in  the 
degree  two,"  but,  as  we  have  said  above,  "guilty  of 
manslaughter  in  the  second  degree."  In  the  Hawaiian 
language  the  adjective  follows  the  noun  which  it  qualifies. 

We  find  no  ground  upon  which  to  grant  a  new  trial,  and 
OTerrule  the  exceptions. 

Attorney' General  W,  0.  Smithy  for  prosecution. 

C.  W.  Ash/ord,  for  defendant. 


.LULIA  KALAUKOA  vs.  C.  KEAWE. 

Appeal  from   Commissioner  of  Private  Ways,  District  of 

Honolulu. 

Hearing,  June  28,  1893.  Decision,  July  14,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

A  way  of  necessity  by  implied  grant  or  reservation  was  created  over 
one  lot  of  land  in  favor  of  another,  upon  the  conveyance  of  one  by 
the  former  owner  of  both,  the  only  means  of  access  to  one  being 
over  the  other.  At  the  time  of,  and  for  many  years  before  -and 
after  the  conveyance,  an  apparent  and  continuous  way  wide  enough 
for  carriages  was  in  actual  use  and  was  appropriate  for  the  use  of 
the  dominant  estate.  Held,  the  way  impliedly  granted  or  reserved 
was  the  way  actually  used  and  could  not  be  cut  down  to  a  foot  or 
horse  way  by  the  owner  of  the  servient  estate  without  the  consent 
of  the  owner  of  the  dominant  estate. 

Opinion  of  the  Court,  by  Frear,  J. 

This  is  an  appeal  from  the  Commissioner  of  Private  Ways 
and  Water  Eights  for  the  District  of  Honolulu. 
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The  question  involyed  is  the  width  of  a  private  way 
claimed  by  the  defendant  over  land  belonging  to  the  plaintiff. 
The  way  is  a  so-called  way  of  necessity,  the  lands  (covered 
by  Royal  Patents  2597  and  2677)  of  the  plaintiff  and 
defendant,  having  formerly  belonged  to  the  same  person,  one 
Waiaha,  who  conveyed  them  at  different  times  to  the  grantors 
of  the  present  owners,  and  the  only  way  of  access  to  the 
defendant's  land  being  over  the  plaintiffs  land.  It  does  not 
appear,  nor  is  it  material,  which  land  was  conveyed  first. 
The  plaintiff  admits  the  existence  of  a  way,  but  contends 
that,  being  a  way  of  necessity,  it  is  limited  as  to  its  width  by 
the  necessity,  which  in  this  case  it  is  contended  requires 
only  a  foot  and  a  horse  way.  The  defendant  claims  a 
carriage  way.  The  commissioner  decided  that  the  defendant 
was  entitled  to  a  carriage  way  at  least  eight  feet  wide  by 
prescription.  We  are  of  opinion  that  the  conclusion  of  the 
commissioner  is  correct,  but  for  different  reasons  from  those 
upon  which  it  was  based. 

A  way  can  be  acquired  by  prescription  only  by  adverse 
user  for  not  less  than  twenty  years.  In  the  present  case  the 
two  lands  in  question  were  owned  by  the  same  person, 
Waiaha,  up  to  a  time  less  than  twenty  years  ago.  And, 
although  for  many  years  prior  to  his  conveyances  he  used  the 
way  now  claimed,  over  one  part  of  his  land  for  the  benefit  of 
the  other  part,  such  user  was  not  adverse,  for  no  one  can 
hold  adversely  to  himself. 

A  way  of  necessity  so-called  is,  strictly  speaking,  not 
created  by  necessity.  It  is  created  by  grant  or  reservation. 
Ways  are  commonly  said  to  be  created  by  grant,  by  prescrip- 
tion or  by  necessity.  But  these  distinctions  relate  to  the 
mode  of  their  proof  rather  than  to  the  mode  of  their  creation. 
It  would  be  more  correct  to  say  that  ways  are  created  by 
express  grant,  by  presumed  grant  and  by  implied  grant — 
or  reservation,  as  the  case  may  be.  In  every  instance  the 
way  is  created  by  grant,  or  reservation,  the  difference  being 
merely  in  the  mode  of  proof.  The  question  as  to  what  is 
granted  or  reserved  is  a  question  of  intention  to  be  shown  by 
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competent  evidence.  In  the  ea9e  of  an  express  grant  the 
intention  is  proved  generally  by  the  terms  of  the  instrument 
alone.  In  the  case  of  a  presumed  grant  it  is  pi^oved  by  an 
adverse  nser  for  twenty  years.  In  the  case  of  an  implied 
grant  it  is  proved  by  all  the  circumstances  of  the  case,  and 
especially  by  the  condition  of  the  property  at  the  time  of  the 
conveyance. 

A  way  of  necessity  is  merely  a  way  created  by  an  implied 
grant  or  reservation,  the  necessity  being  only  evidence  of  the 
intention  of  the  parties  to  make  the  grant  or  reservation.  If 
it  is  not  in  the  power  of  the  grantor  to  create  a  way,  no 
necessity  however  strict  or  absolnte,  can  be  evidence  of  an 
intention  to  do  so, — as  where  the  only  means  of  access  to  the 
land  is  over  the  land  of  a  stranger.  But  if  it  is  in  the  power 
of  the  grantor,  strict  necessity  alone  is  sufficient  evidence 
— as  where  the  only  means  of  access  is  over  the  land  convey- 
ed or  reserved  by  the  grantor.  And  even  where  there  is  not 
a  strict,  but  only  a  reasonable  necessity,  as  where  some  other 
way  is  possible  though  very  difficult  or  expensive,  this,  if 
coupled  with  additional  evidence  of  a  way  actually  used  and 
which  is  apparent  and  of  a  continuous  nature,  has  been  held 
to  be  sufficient  evidence  of  an  intention  to  grant  or  reserve 
the  way. 

The  same  rules  which  apply  to  the  existence  of  a  way 
apply  equally  to  its  location,  direction,  width  and  the 
purposes  for  which  it  may  be  used.  The  question  is  merely 
one  of  intention,  to  be  proved  by  competent  evidence. 

If  the  way  is  created  by  an  express  grant,  which  defines 
its  location,  direction,  width  and  uses,  the  only  evidence  is  to 
be  found  in  the  grant  itself ;  but  if  the  grant  merely  provides 
for  the  existence  of  the  way,  with  no  provision  as  to  its 
location,  width  and  uses,  these  must  be  ascertained  by  other 
evidence,  such  as  the  condition  or  character  of  the  lands  and 
the  uses  made  of  them,  or  the  acts  or  acquiescence  of  the 
parties.  For  instance,  if  a  particular  way  for  a  long  time 
prior  to  the  conveyance  and  with  the  knowledge  of  the 
parties  has  been  in  actual  use  in  a  certain  place,  and  of  a  cer- 
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tain  width  and  for  certain  purposes,  and  sttch  way  has  been 
continued  with  the  acquiescence  of  the  parties  for  a  long 
time  after  the  conveyance,  that  way  will  be  presumed  to  be 
the  one  intended  in  the  grant.  If  the  way  is  created  by 
presumed  grant,  that  is,  by  prescription,  the  actual  use,  that 
is,  the  acts  of  the  parties,  is  usually  the  only  evidence  of  the 
intention  as  to  not  only  the  existence  of  the  way,  but  also  as 
to  its  location,  width  and  uses.  Where  the  way  is  created  by 
implied  grant,  the  necessity  alone  may  be  the  only  evidence 
not  only  of  the  existence  of  the  way  but  also  of  its  direction, 
width,  and  uses,  as  where  the  way  is  one  of  strict  necessity  and 
there  has  been  no  apparent  way  in  use  before  the  conveyance 
and  none  by  selection  or  acquiescence  of  the  parties  after- 
wards. But  where,  as  in  the  present  case,  the  existence  of 
the  way  is  a  matter  of  necessity  and  the  way  in  question  had 
been  used  for  many  years  prior  to  the  conveyance  of  the  lands 
and  was  apparent  and  of  a  continuous  nature,  wid  has  been 
used  for  nearly  twenty  years  after  the  severance  of  the  lands 
and  has  ever  since  about  1860  been  of  the  present  width  and 
most  of  that  time  traveled  over  with  carriages,,  and  is  a 
continuation  of  another  private  way  of  about  the  same  width 
which  leads  from  the  public  highway  to  the  boundary  of  the 
plaintiff's  land,  and  the  opening  through  that  boundary 
which  is  a  stone  wall  is  and  ever  since  the  wall  was  built 
many  years  ago  has  been  of  the  same  width  as  the  way,  and 
a  carriage  way,  if  not  absolutely  necessary,  is  at  least  as 
appropriate  and  natural  for  the  use  of  the  dominant  tenement 
as  a  foot  or  horse  way  would  be,  the  conclusion  is  almost 
irresistible  that  the  intention  was  to  grant  or  reserve  a  way  of 
the  width  which  has  so  long  been  in  actual  use.  Tbe  fore- 
going reasoning  is  fully  sustained  by  the  following  cases. 
Niclioh  v8.  Luce,  24  Pick.,  102 ;  Bightsell  vs.  Hale,  18  8.  W 
(Tenn.),  245 ;  Atkins  vs.  Bordman,  2  Met.,  466 ;  Lampman  vs 
Mills,  21  N.  Y.,  506 ;  Pearson  vs.  Spencer,  1  B.  A  S.,  585 
Colt  vs.  Redfield,  59  Conn.,  432;  J.  H.  M.  L.  his.  Co.  vs 
Patterson,  103  Ind.,  586 ;  Whittier  vs.  Winkley,  62  N.  H.,  338 ; 
Phillips  vs.  Phillips,  48  Pa.  St.   185 ;  Bannon  vs.  Atigier,  2 
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Allen,  129 ;  Smith  vs.  Xee,  14  Gray,  473 ;  Jennison  vs.  Walkery 
11  Gray,  426 ;  Bass  vs,  EdwardSy  126  Mass.,  449 ;  Salisbury 
V8,  Andrews,  19  Pick.,  268 ;  War7ier  vs.  Railroad  Co.,  39  Oh. 
St.,  70 ;  OaUoway  vs,  Bonesteel,  66  Wis.,  79 ;  Cihdk  vs.  KUJcTy 
117  111.,  663;  Cane  vs.  OraftSy  63  Cal.,  136;  CoUins  vs. 
Prenticey  16  Conn.,  43. 

The  appeal  is  dismissed,  the  plaintiff  to  pay  the  costs. 

W.  A.  Kinney y  for  plaintiff. 

J.  K.  Kavblia  and  J.  M.  Kaneakua^  for  defendant. 


JAMES  M0B8E  ef  al  vs.  J.  B.  BOBEBTSON,  Defendant; 

Minister  of  the  Interior,  Garnishee. 

AssuBCPsrr.    Appea^l  from  District  CouRf  op  Honolulu. 

Hearing,  July  6,  1893.  Decision,  July  13,  1893. 

JuDD,  C.J.,  Bickbrton  and  Prear,  J  J. 

The  Government  owed  defendant  a  balance  due  on  a  contract  to  build  a 
bridge.    The  plaintiffs  garnisheed  the  Minister  of  the  Interior. 

Held  :  That  the  said  balance  due  the  defendant  could  not  be  attached, 
and  that  defendant  was  not  a  Government  beneficiary  within  the 
meaning  of  Chapter  50,  Laws  of  1890. 

Opinion  op  the  Court,  by  Bickerton,  J. 

The  plaintiffs  sued  the  defendant  in  the  District  Court  of 
Honololn  for  $300.00  «dae  them  for  work  done  by  them  on 
the  Waimea  bridge,  Oahu,  at  the  request  of  the  defendant, 
who  had  a  contract  to  build  the  same  for  the  Hawaiian 
Gk>Temment,  alleging  that  defendant  was  an  employee  of  the 
Interior  Department  of  the  Hawaiian  Goyernment,  and  that 
said  Government  was  uidebted  to  defendant  for  services 
rendered  as  such  employee,  whereupon  a  garnishee  process 
was  served  on  the  Minister  of  the  Interior.     After  hearing. 
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the  district  court  gave  judgmelit  for  the  plaintiffs  for  $225.00 
and  costs,  and  also  found  that  defendant  was  not  a  goTem>- 
ment  beneficiary  under  the  Act  of  1890,  and  the  garnishee 
was  discharged. 

The  case  now  comes  here  on  appeal  from  said  district 
court  on  a  point  of  law,  viz.,  ^  whether  or  not  the  defendant 
is  a  goremment  beneficiary  under  Chapter  ^,  Laws  of  1890.'^ 
There  is  no  dispute  as  to  the  fact  that  the  defendant  had  a 
contract  to  build  the  said  bridge  for  the  Hawaiian  Goyem- 
ment,  and  that  there  was  still  money  due  and  owing  to  him 
by  said  Government  on  said  contract.  The  question  is,  can 
this  money  be  attached  by  defendant's  creditors  under  the 
said  Act? 

Section  1  reads  as  follows : 

Any  officer  or  employee,  or  other  person  in  the  service  of 
the  Hawaiian  Government,  or  in  receipt  of,  or  entitled  to  a 
salary,  stipend,  wages,  annuity  or  pension  from  the  said  Gov- 
ernment, or  any  department,  board  or  bureau  thereof,  shall, 
for  the  purposes  of  this  Act,  and  of  any  proceedings 
hereunder,  be  known  and  described  as  a  government 
beneficiary,  hereinafter  denominated  such  beneficiary. 

Section  2  reads  as  follows : 

The  salary,  stipend,  wages,  annuity  or  pension  of  such 
beneficiary  may  be  attached  for,  and  applied  in  the  payment 
of  his  debts,  in  the  manner  prescribed  in  this  Act 

Section  1  defines  who  shall  be  considered  a  government 
beneficiary.  It  is  clear  that  it  only  applies  to  an  officer  or 
employee,  or  one  in  the  service  of  the  Hawaiian  Government 
who  is  in  receipt  of  or  entitled  to  a  eala/ry,  aiipe^,  wagts^ 
{mnuity  or  pension.  It  will  be  seen  by  Section  2  that  only 
the  money  due  such  persons  may  be  attached  and  applied  to 
the  payment  of  their  debts  under  the  Act.  It  confines  the 
operation  of  the  Act  to  the  particular  class  of  persons 
specifically  named.  It  cannot  reach  beyond^  it  is  limited. 
The  Government  cannot  be  gamisheed  except  as  provided  by 
statute.  Wade  on  Attachment,  Sections  346,  418,  454 ;  Wood 
v$,   EldertoUy  2d    Haw.   80.     Question,   can  oontraotors  be 
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brought  within  this  limit?  We  are  of  opinion  that  they  can 
not.  How  is  it  possible  to  make  a  balance  due  on  a  contract 
to  build  a  bridge  mean  a  salary^  stipend^  tvageSy  annuity  or 
pension  ? 

"Salary"^  and  ** wages"  are  synonymous.  Both  mean  a  sum 
of  money  periodically  paid  for  services  rendered. 

"  Pension.  A  periodical  allowance  of  money  granted  by  a 
government  for  services  rendered,  in  particular  to  a  soldier 
or  sailor  in  connection  with  a  war  or  with  military  operation.*' 
See  Anderson^s  Dictionary  of  Law. 

"Annuity.  A  periodical  payment  of  money,  amounting  to 
a  fixed  sum  in  each  year.  Stipend.  To  pay  by  settled 
stipend  or  wages;  put  upon  or  provided  with  a  .stipend.'' 
See  The  Century  Dictionary. 

We  are  therefore  of  the  opinion  that  the  ruling  of  the 
lower  court  was  correct  and  must  be  sustained. 

The  appeal  is  dismissed. 

A.  Rosa,  for  plaintiffs. 

Attorney-General  W,  0.  Smith  and  J.  A.  Magoon,  for  defen- 
dant and  garnishee. 
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EGAN  *  GUNN  vs.  E.  M.  BREWER,  ei  at 

Exceptions. 

Hearing,  July  5,  1893.  Decision,  July  28,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

(1)  In  the  absence  of  an  exprees  warranty  to  that  effect,  none  can  be  im- 

plied from  the  relation  of  landlord  and  tenant  that  the  building  the 
subject  of  the  dehiise  is  safe,  well  built  and  reasonably  flit  for  the 
purpose  for  which  it  was  demised.  • 

(2)  The  failure  to  give  optpoeing  counsel  opportunity  to  inspect  a  bill  of 

exceptions  before  it  is  allowed,  as  provided  by  Rule  15  (C)  of  the 
Circuit  Court,  would  not  warrant  the  dismissal  of  the  bill.  The  rule 
being  directory  the  proper  course  for  the  Circuit  Judge  would  be  to 
withdraw  the  bill  and  allow  the  opposing  counsel  the  opportunity 
provided  for  by  the  rule. 

Opinion  of  the  Court,  by  Judi!;,  C.J. 

The  amended  declaration  states  a  case  of  assumpsit  upon 
a  written  agreement  whereby  the  defendants  undertook  to 
build  for  the  use  and  occupancy  of  the  plaintiffs  a  building^ 
to  be  used  as  a  retail  store,  and  to  construct  it  in  a  manner 
fit  and  suitable  for  the  plaintiffs'  occupancy  as  such  retail 
store ;  that  defendants  tendered  the  building  to  plaintiffis  and 
represented  it  to  be  built  and  finished  in  a  manner  fit  and 
suitable  for  plaintiffs'  occapancy  as  such  store ;  the  plaintiffs 
depending  upon  the  truth  of  such  representations  accepted 
and  occupied  the  building  and  have  continued  to  occupy  it 
under  the  written  agreement  and  of  a  lease  made  in  pursuance 
thereof;  that  defendants  failed  and  neglected  to  perform 
their  agreement  with  plaintiffs  in  that  they  failed  to  make 
the  building,  roof  and  the  skylight  thereof  fit  and  suitable  to 
turn  and  keep  out  the  rain  and  other  water  that  fell  and 
flowed  upon  said  roof  and  skylight,  and  in  consequence  of 
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such  neglect  and  faulty  construction  the  rain  water  was 
ftdmitted  through  the  skylight  and  damaged  plaintiffs'  goods. 

This  declaration  was  demurred  to  on  the  ground  that  it 
set  forth  no  cause  of  action.  Judge  Cooper  of  the  First 
Circuit  Court  sustained  the  demurrer,  to  which  exceptions 
are  now  brought  to  this  Court. 

In  the  former  case  between  these  parties  we  reversed  the 
judgment  for  the  plaintiffs  and  ordered  a  new  trial  on  the 
ground  that  the  declaration  was  for  trespass  in  case  by  a 
tenant  against  a  landlord,  for  gratuitous  repairs  of  a  tenement 
unskillfully  and  negligently  done,  and  the  proofs  and  findings 
of  fact  supported  an  action  upon  a  covenant  that  the  building 
was  fit  and  suitable  for  the  intended  use  of  it  by  plaintiffs, 
and  there  was  a  variance  between  the  declaration  and  proofs. 
In  the  course  of  the  decision  occurs  this  remark :  **  The 
evidence  fully  sustains  the  finding  of  fact — (that  the  leak  was 
owing  to  the  original'  faulty  method  of  constructing  the 
skylight),  and  if  the  declaration  had  been  for  damages  for 
breach  of  the  agreement  to  build^  or  upon  a  covenant  express 
or  implied  that  the  building  should  be  finished,  fit  and 
suitable  for  plaintiffs'  intended  use^  this  evidence  would 
apparently  have  justified  a  judgment  against  defendants.'' 
This  was  a  comment  on  the  character  and  effect  of  the 
evidence,  and  though  it  was  delivered  without  much  consider- 
ation, we  did  intend  not  to  express  any  opinion  that  the 
agreement  to  build  on  the  lease  contained  a  covenant  that 
the  building  should  be  fit  and  suitable  for  the  plaintiffs'  use, 
aud  we  now  find  that  neither  the  agreement  nor  the  lease 
contain  any  express  covenant  that  the  building  was  to  be  fit 
and  suitable  for  plaintiffa'  use  and  occupancy.  Is  there  any 
implied  covenant  of  this  character?  This  question  is  now 
raised  by  the  demurrer.  Exhaustive  discussion  of  the  land- 
lord's liability  to  the  lessee  for  injuries  can  be  found  in  1 
Taylor's  Landlord  &  Tenant,  Sees.  175a,  327,  328  and  382. 
Section  175a  :  "As  the  lessor  does  not  warrant  the  condition 
of  the  premises,  and  the  tenant,  because  he  can  inspect 
them,  assumes  the  risk  of  their  state ;  for  any  injury  suffered 
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by  him  during  his  occupancy  by  their  defective  eondition,  or 
even  faulty  construction,  he  cannot  make  the  lessor 
answerable,  unless  there  was  misrepresentation,  active 
concealment,  or  perhaps  a  total  inability  on  the  tenant's  part 
to  discover  the  defect  before  entry."  In  Brewsttr  vs.  De 
Fremery,  33  Cal.,  341,  the  court  denied  the  liability  of  the 
lessor  to  his  tenant's  administratrix  for  damages  for  his 
death  occasioned  by  the  falling  of  the  walls  of  the  demised 
tenement,  the  lease  containing  no  covenant  to  uphold  or 
keep  the  premises  in  repair,  and  the  walls  faUing  by  reason 
of  their  foundations  being  undermined  by  the  owners  of  the 
adjacent  lot,  of  which  the  lessor  had  timely  notice,  and 
adopted  no  preventive  measures.  The  court  cite  approvingly 
Hoicnrd  vn.  DooUttle,  3  Duer,  464  (N.  T.),  where  it  is  laid 
down  that  a  landlord  is  in  no  case  bound  to  repair,  unless 
by  force  of  express  covenant  or  contract,  and  that,  even 
where  a  building  is  let  for  a  special  purpose,  and  its  use  and 
occupation  for  any  other  is  in  terms  prohibited,  there  is  no 
implied  contract  or  warranty  on  the  part  of  the  landlord 
that  the  building  shall  be,  or  continue  to  be,  fit  for 
the  purpose  for  which  it  is  demised.  In  Jaffe  vs.  Harfeau, 
56  N.  Y.  401,  tlie  Court  say,  "  There  is  no  reason  for  holding 
the  lessor,  in  the  absence  of  any  agreement  or  fraud,  liable 
to  the  tenant  for  the  present  or  future  condition  of  the  prem* 
ises,  that  would  not  be  equally  applicable  to  a  similar  liability 
sought  to  be  imposed  by  a  grantee  in  fee  upon  his  grantor.'* 

In  Lofmey  vs.  McLean,  129  Mass.,  33,  it  was  held  that  in  the 
case  of  landlord  and  tenant,  there  is  no  implied  warranty  on 
the  part  of  the  former  that  the  demised  premises  are 
tenantable  or  in  good  condition,  the  tenant  being  supposed 
to  examine  and  judge  for  himself — but  this  rule  was  held  not 
to  apply  to  staircases,  passage  ways,  doorsteps,  etc.,  that 
were  meant  for  general  tise  by  all  the  tenants,  and  no  one  of 
the  tenants  responsible  for  the  repairs  of  such  places. 

Scott  vs.  Simons,  54  N.  H.,  426,  is  an  instructive  case. 
Here  the  court  held  that  there  is  no  implied  warranty  on  the 
part  of  a  landlord  of  leased  premises  that  they  shall  be  fit 
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for  use,  and  that  there  is  no  implied  contract  on  the 
part  of  a  landlord  of  leased  premises,  thafc  he  will  keep  them 
in  repair.  In  discussing  these  principles  the  court  say — the 
plainti£fs  contend  that  "  the  defendants  must  be  held  liable 
in  this  action  by  virtue  of  the  relation  of  landlord  and  tenant 
existing  between  the  parties."  But  what  obligation  did  that 
relation  impose  on  the  defendants?  The  plaintiflfs  might 
have  declined  to  occupy  the  premises  unless  the  defendants 
would  expressly  covenant  that  they  were  suitable  for  use ; 
but  they  saw  fit  to  enter  and  occupy  without  any  express 
covenants.  There  are,  it  is  true,  respectable  authorities 
which  hold  that  where  premises  are  let  for  the  purposes  of 
occupation,  there  is  an  implied  condition  that  they  shall  be 
fit  for  use;  citing  11  M.  &  W.,  5 ;  16  E.  C.  L.,  271 ;  1  Moo.  & 
R,  112  ;  4  C.  &  P.,  65  ;  9  C.  &  P.,  378 ;  4  N.  Y.,  217.  But  the 
weight  of  authority  is  decidedly  the  other  way. 

Smith,  L.  &  T.,  262 ;  Woodfalls,  L.  &  T.,  493 ;  Taylor,  L.  A: 
T.  381;  1  Pars.  Cont,  589;  1  Wash.,  R  P.  (3d  ed.),  473;  12 
M.  &  W.,  52 ;  34  Beav.,  250 ;  L.  R,  6  Exch.,  217 ;  7  Hill,  83 ; 
9  Cnsh.,  89  and  242 ;  106  Mass.,  202 ;  45  N.  H.,  36.  It  is 
very  clear  upon  the  authorities  that  the  defendants,  in  the 
absence  of  proof  of  actual  fault  on  their  part,  are  not  liable 
in  this  action  by  virtue  of  any  implied  warranty  that  the 
plaintijffs'  goods  should  not  be  injured  by  the  bursting  of  a 
drain  pipe.  "The  defendants  might  be  liable  to  their 
tenants,  or  to  strangers,  for  subsequent  injuries,  if,  after 
notice  of  the  breach  they  were  negligent  in  not  repairing  it, 
but  we  think  not  to  anyone  who,  being  aware  of  the  defect, 
minecessarily  exposed  his  goods  to  injury  by  it."  Libbey 
rs,  Telford,  48  Me.,  317,  holds  that  "  in  a  lease  of  a  store 
there  is  no  implied  warranty  that  the  building  is  safe,  well 
built,  or  fit  for  any  particular  use."  In  Stevens  vs.  Peirce, 
151  Mass.,  209  (1890),  the  Court  say:  " It  is  well  settled 
that  there  is  no  implied  covenant  in  a  lease  of  this  kind  (a 
dwelling  house)  that  the  premises  were  fit  for  habitation. 
The  doctrine  caveat  emptor  applies,  and  the  rule  is  the  same 
in  reference  to  a  lease  of  a  dwelling  house  as  to  a  conveyance 
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of  real  estate  of  any  other  kind.  The  plaintiff,  therefore, 
has  no  cause  of  action  growing  out  of  the  contract  hj  which 
he  held  the  premises.  Nor  can  he,  for  the  purpose  of  claim* 
ing  damages  for  a  breach  of  the  contract,  prove  that  the 
defendant  represented  to  him,  when  he  leased  the  house,  that 
it  was  in  good  sanitary  condition ;  such  evidence  is  incompe- 
tent, as  tending  to  vary  and  enlarge  the  written  contract 
(citing  Duffo)i  V8,  Oei-rish^  9  Cush.,  89.)  If  a  wrong  was 
done  the  plaintiff,  as  he  alleges,  his  only  remedy  was  in  tort, 
for  fraud  and  deceit  in  inducing  him  to  take  the  lease,  or  for 
negligence  in  failing  to  inform  him,  if  by  reason  of  a 
concealed  defect  which  could  not  be  readily  discovered,  and 
which  was  known  to  the  defendant,  and  unknown  to  him,  the 
house  was  dangerous  to  those  who  might  occup3'  it." 

1  Taylor,  L.  &  T.,  Sec.  382,  suras  up  as  follows:  There  is 
no  implied  warranty  on  the  letting  of  a  house  that  it  is  safe, 
well  built  or  reasonably  fit  for  habitation ;  citing  Cleves  v8, 
Willougkby,  7  Hill,  83,  where  it  is  said  that '' the  doctrine 
of  implied  warranties  relates  to  the  title  and  not  to  the 
quality  of  the  premises." 

Having  found  that  there  was  no  express  warranty  either  in 
the  agreement  to  lease  or  in  the  lease  between  the  parties 
that  the  store  was  to  be  safe,  well  built  and  fit  for  use  as 
such,  and,  holding  that  no  snch  warranty  is  implied  from  the 
relation  of  landlord  and  tenant  between  the  parties,  we  do 
not  see  how  the  plaintiffs  can  in  this  form  of  action  recover 
damages  to  their  goods  occasioned  by  rain  water  coming 
through  a  defectively  constructed  skylight.  We  therefore 
overrule  the  exceptions.  We  have  not  considered  it  necessary 
to  discuss  at  length  the  point  made  by  defendants  that  the 
exceptions  should  be  dismissed,  because  not  submitted  to 
opposing  counsel  before  being  allowed  to  examine  the  bill,  as 
required  by  Rule  15  (C)  of  the  Circuit  Court.  We  regard 
this  rule  as  directory  and,  generally,  the  Court  would  refuse 
to  sign  the  bill  until  opposing  counsel  had  approved  of  it. 
If  the  Court,  as  was  probably  the  case  here,  signed  the  bill 
inadvertently,  the   proper   course  would  be   to  withdraw  the 
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bill  and  allow  opposing  counsel  the  opportunity  to  inspect 
the  bill  provided  by  the  rule. 

A,  P,  Feteraoriy  for  plaintiffs. 

A.  &  HaritoeUf  for  defendants. 


F.  W.  WUNDENBERG,  Receiver,  vs.  JAMES  CAMPBELL. 

Submission. 
Hearing,  January  3,  1893.        Decision,  February  25,  1893. 

JUDD,    C.J.,    BiCKERTON    AND    DoLE,   JJ, 

<By  agreement  of  parties  and  counsel  Mr.  Dole  joins  in  this 
decision,  though  he  had  resigned  after  argument  and 
before  judgment.) 

The  statute  (1864)  to  facilitate  the  recovery  of  rents  does  not  give  the 
landlord  a  lien  for  rent  in  arrears  upon  the  goods  of  the  tenant  from 
the  commencement  of  the  tenancy.  It  gives  him  the  right  to  din- 
train  the  goods  of  the  tenant  upon  the  demised  premises,  which 
lien  attaches  only  from  the  time  of  the  levy. 

The  right  of  distress  is  not  defeated  by  a  mortgage  of  the  goods  by  a 
tenant,  the  mortgagor  remaining  in  possession. 

The  appointment  of  a  receiver  of  mortgaged  property  does  not  change 
the  title  of  the  property.  Property  rightfully  in  the  hands  of  a  re- 
ceiver is  not  the  subject  of  a  landford's  distress  for  rent.  The 
landlord  should  apply  to  the  Court  for  an  order  to  the  receiver  to 
pay  the  rent  or  to  be  allowed  to  proceed  by  distress. 

Property  in  one  tenement  is  not  liable  to  be  distrained  upon  for  rent 
due  on  another  tenement  under  another  lease. 

The  relation  of  landlord  and  tenant  must  exist  between  the  parties  to 
give  a  right  of  distress. 

A  tenancy  by  parol  from  month  to  month  is  a  contract  for  a  "term" 
within  the  statute  above  considered. 
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Opinion  of  the  Court,  by  Judd,  C.J. 

This  matter  comes  before  us  on  a  submission  under  the 
Code  of  an  agreed  statement  of  facts,  as  follows : 

To  THE  Honorable,  the  Justices  of  the  Supreme  Court  : 

The  petition  of  the  said  plaintiff  and  defendant  respect- 
fully shows  that  they  have  agreed  and  hereby  do  agree  upon 
the  statement  hereunder  written,  and  that  a  real  controversy 
depends  thereon,  and  that  they  respectfully  pray  that  Your 
Honors  do  hear  and  determine  the  question  at  issue  therein 
and  render  judgment  thereon. 

The  facts  upon  which  the  said  controversy  depends  are  as 
follows,  viz. : 

On  the  first  day  of  March,  A.  D.  1892,  C.  E.  Williams  gave 
to  John  H.  Wood  a  mortgage,  herewith  filed,  to  secure  the 
indebtedness  therein  mentioned. 

On  the  eleventh  day  of  October  last,  Alfred  S.  Hartwell 
and  Henrv  Waterhouse,  executors  of  the  will  of  said  John  H. 
Wood,  then  deceased,  brought  a  bill  of  complaint  for  the 
foreclosure  (if  said  mortgage  and  for  the  appointment  of  a 
receiver^  and  thereupon,  Mr.  Justice  Bickerton,  at  chambers, 
before  whom  the  said  bill  was  heard,  made  an  order  appoint- 
ing said  F.  W.  Wundenberg  such  receiver,  and  ordering  him  to 
sell  off  said  mortgaged  property,  as  appears  by  said  order 
which,  together  with  said  bill  of  complaint  and  the  record  of 
proceedings  thereon,  is  here  referred  to  as  part  of  the  agreed 
facts  of  this  submission. 

The  said  F.  W^.  Wundenberg,  as  such  receiver,  thereupon 
took  possession  of  said  mortgaged  property,  still  retaining 
possession  thereof,  except  that  he  has  since  been  selling,  and 
is  now  selling  the  same  at  retail. 

That  the  said  C.  E.  Williams  held  a  lease  hereto  appended 
and  made  part  hereof,  whereby  said  James  Campbell  leased  to 
him  certain  premises  therein  described  for  the  annual  rental 
of  three  thousand  dollars,  payable  quarterly.  The  term  of 
said  lease  expired  September  80,  A.  D.  1887,  and  was  renewed 
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by  parol  for  another  term  of  five  years  which  expired  Septem- 
ber 30,  A.  D.  1892. 

The  said  C.  E.  Williams  subleased  all  of  said  premises 
except  the  "  new  store  and  building  on  Hotel  street  adjoining 
property  of  Rev.  S.  C.  Damon,"  and  since  the  30th  day  of 
September  last  the  sublessees  have  leased  the  same  directly 

of  said  James  Campbell. 

There  is  owing  to  said  lessor  by  said  C.  E.  Williams,  seven 

hundred  and  fifty  dollars  rent  on  said  lease  for  the  quarter 

ending  September  30th  last,  and  also  two  hundred  and  seventy 

dollars  for  rent  for  the  same  quarter  of  another  Fort  street 

store  occupied  by  him  under  parol  lease   at  ninety  dollars  a 

month,  making  in  all  one  thousand  and  twenty  dollars. 

That  the  said  mortgaged  property  taken  as  aforesaid  by 
said  receiver  was,  and  so  much  thereof  as  is  not  sold  as 
aforesaid,  now  is  stored  in  said  Fort  street  store  not  under 
said  written  lease  and  in  said  Hotel  street  store. 

That  since  the  receiver  took  possession  as  aforesaid,  he 
has  paid  the  said  lessor  monthly  rent  of  ninety  dollars  for 
said  Fort  street  store,  and  forty  dollars  for  said  Hotel  street 
store,  occupied  as  subtenant  of  Lewis  <fe  Co.,  tenants  of  said 
James  Campbell 

That  all  of  the  goods  which  the  said  lessor  claims  as  here- 
inafter stated  were  sold  to  the  said  C.  E.  Williams  by  the 
said  John  H.  Wood  on  the  first  day  of  March,  A,  D.  1892, 
and  the  said  mortgage  was  given  to  secure  payment  of  the 
purchase  money  thereof. 

That  said*  James  Campbell  is  to  be  considered  as  having 
against  the  protest  and  without  the  consent  of  said  receiver, 
this  day  distrained  and  taken  from  said  Fort  street  store,  not 
in  said  written  lease,  and  from  said  Hotel  street  store,  a  suf- 
ficient amount  of  the  furniture  therein,  the  same  having  been 
in  and  upon  the  same  premises  at  the  time  of  the  taking  pos- 
session thereof  by  the  receiver  and  being  part  of  the  mort- 
gaged premises,  to  enable  the  said  lessor  out  of  the  proceeds 
thereof  when  sold  as  provided  by  law  for  property  distrained 
for  renty  to  pay  himself  the  said  one  thousand  and  twenty  dol- 
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lars  rent,  and  that  the  said  receiver  is  to  be  considered  as 
having  brought  replevin  against  said  James  Campbell  for  the 
said  furniture  distrained  as  aforesaid  and  as  having  replevied 
the  same. 

The  question  of  law  submitted  on  the  foregoing  statement 
is  whether  the  said  James  Campbell  is  legally  entitled  to 
distrain  as  aforesaid  on  said  mortgaged  furniture  for  payment 
of  said  rent  of  one  thousand  and  twenty  dollars* 

It  is  agreed  that  if  the  said  James  Campbell  is  sa  entitled, 
the  said  receiver  will  pay  him  the  said  sum  of  one  thousand 
and  twentv  dollars  as  rent  aforesaid,  and  if  he  is  not  so 
entitled,  that  the  said  James  Campbell  will  renounce  all 
claim  of  right  of  distraining  on  said  property  for  said  rent. 

The  first  question  raised  is  whether  our  statute  "To 
Facilitate  the  Recovery  of  Rents,"  gives  a  lien  to  the 
landlord  from  the  commencement  of  the  tenancy.  The 
statute  (passed  in  1864)  reads,  "Whenever  any  tenant  or 
subtenant  of  any  lands,  tenements  or  premises  held  by  him, 
either  by  written  or  parol  contract,  for  any  term^  at  a  rent 
stipulated  by  such  contract,  sliall  make  default  in  payment 
t>f  rent,  and  allow  the  same  to  become  in  arrears,  it  shall  be 
lawful  for  the  landlord,  or  party  entitled  to  such  rent,  to 
enter  upon  and  into  such  lands,  tenements  or  premises,  in 
respect  to  which  such  rent  shall  be  in  arrears,  without  any 
legal  process,  and  there  to  distrain  and  remove  to  a  place  of 
safe  custody,  any  goods  and  chattels  of  such  defaulting  tenant, 
found  on  such  premises,  to  satisfy  such  arrears,"  Ac,  <fec. 

It  will  be  seen,  that  this  section  of  the  statute,  unlike 
many  statutes  in  otlier  countries,  does  not  establish  a  specific 
lien  in  favor  of  the  landlord.  But  the  argument  is  made  by 
defendant's  counsel  that  there  is  a  lien  by  implication  in 
favor  of  the  landlord  because  Section  2  of  the  Act  prescribes 
that  no  goods  of  the  tenant  shall  be  liable  to  be  taken  on 
e.rerntion  until  the  party  who  has  the  execution  shall  pay  the 
rent,  with  the  proviso  that  the  landlord  "shall  not  have  any 
lien  or  claim"  for  rent  accruing  during  four  weekly  or  month* 
ly  terms.     The   argument   is,   that   if  no  lien   attaches,  an 
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execution  upon  a  judgment  would  have  priority  over  all 
claims  except  those  secured  by  mortgage ;  and  the  converse 
would  be  true,  if  the  statute  gives  a  lien  from  the  beginning 
of  the  tenancy  it  would  have  precedence  over  mortgages, 
judgments,  &c.,  attaching  subsequent  to  the  commencement 
of  the  tenancy. 

We  consider  that  the  use  of  the  words  "  or  lien"  as  a 
paraphrase  for  the  ''  claim*'  of  the  landlord  does  not  create  a 
lien,  Jones  on  Liens,  Sec.  540,  says,  "  The  right  of  distraint 
may  in  some  sense  be  called  a  lien,  though  it  differs 
essentially  from  the  landlord's  lien  created  by  statute.  One 
essential  difference  is  that  by  the  common  law  process  no 
fixed  lien  upon  the  property  existed  until  the  property  was 
actually  seized  or  levied  upon;  while  by  statute  a  lien  is 
ordinarily  imposed  upon  the  property  from  the  beginning  of 
the  tenancy." 

We  understand  that  Section  1  of  our  statute  merely  enacts 
the  common  law  right  of  the  landlord  to  distrain  for  rent, 
limiting  the  right  to  the  goods  of  the  tenant  on  the  premises, 
*&nd  Section  2  is  substantially  the  8th  Anne  (A.  D.  1710) 
which  gives  the  claim  of  the  landlord  priority  over  a  general 
execution.  Were  it  not  for  Section  2,  as  the  lien  of  a  distress 
dates  only  from  the  time  of  its  levy,  a  prior  execution  would 
have  priority.  Jones  on  Liens,  Sec.  555.  Such  was  the  hold- 
ing of  this  Court  in  Bankruptcy  of  On  Chong,  7  Haw.  376.  "A 
landlord's  claim  for  rent  is  not  a  lien  on  a  bankrupt's  estate 
and  has  no  priority  over  ordinary  debts."  In  the  case  of  On 
Chong,  if  the  lien  in  favor  of  the  landlord  existed  from'  the 
beginning  of  the  tenancy,  and  bankruptcy  intervened,  the 
assignee  would  take  the  property  subject  to  the  lien.  Jones, 
Liens,  Sec.  569. 

In  Beceivei'S  of  the  Unio)i  Iron  Works  Co.  vs,  Wideviann, 
decided  by  the  Chief  Justice  March  3d,  1892,  it  was  held 
that  the  statute  under  consideration  did  not  create  a  lien  for 
rent  upon  the  goods  of  the  tenant  from  the  beginning  of  the 
tenancy,  and  so  the  right  of  distress  of  a  landlord  was  liable 
to  be  defeated  by  a  mortgagee  who  takes  actual  possession 
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of  the  goods  before  the  distraint  is  made.  In  that  case  this 
was  not  done,  and  the  landlord  took  and  removed  the  goods 
before  the  trustees  under  the  mortgage  took  possession. 

It  is  urged  upon  us  by  defendant's  counsel  that  as  a  bill 
for  foreclosure  had  been  filed  and  a  receiver  appointed  who 
was  in  possession,  under  Section  2  of  the  Act  the  rent  in 
arrears  must  be  paid  before  the  goods  can  be  sold  under  the 
decree  of  foreclosure  as  if  it  were  an  "execution."  An 
inspection  of  the  papers  in  the  matter  of  the  appointment  of 
the  receiver  shows  that  at  the  date  when  by  the  subs  mission 
the  distraint  was  made,  no  decree  of  sale  under  the  fore- 
closure had  been  made.  The  English  cases  containing  the 
statute  of  8  Anne,  which  is  similar  to  our  Section  2  of 
the  Act,  define  an  execution  to  be  one  founded  upon  a 
judgment.  Lee  vh.  Lopes,  15  East,  231  ;  Brandling  vs.  Bar^ 
rington,  6  B.  &  C.  467. 

It  is  not  for  us  to  inquire  upon  what  grounds  the  appoint- 
ment of  a  receiver  was  asked  for ;  it  is  sufficient  for  us  to 
take  the  facts  as  they  appear  in  the  submission.  He  went 
into  possession.  The  property  was  in  custodia  legis.  The 
possession  of  the  receiver  is  that  of  the  Court  which 
appointed  him,  of  which  he  is  the  ministerial  officer. 

Beach  on  Receivers,  Sec.  221. 

Taylor,  Landlord  &  Tenant,  Sec.  594. 

"Property  rightfully  in  the  hands  of  a  receiver  is  in  the 
custody  of  the  Court  and  cannot  be  distrained  upon  without 
permission  of  the  Court."     Jones,  Liens,  Sec.  591. 

But  he  is  not  without  remedy.  Chancellor  Wallworth  states 
the  law  in  Martin  rs.  Black,  9  Paige,  643,  as  follows : 
"Where  the  goods  are  remaining  on  the  demised  premises  at 
the  time  the  landlord  attempts  to  exercise  his  right  to 
distrain,  and  the  only  impediment  to  the  exercise  of  the 
right  is  the  possession  of  the  Court,  by  the  receiver,  it 
appears  to  be  the  settled  practice  in  England  to  order  the 
receiver  to  pay  the  arrears  of  rent  out  of  the  proceeds  of  the 
property,  or  to  permit  the  landlord  to  proceed  with  his 
distress  notwithstanding  the  receivership."     NoWy  if  instead 
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of  this  amicable  submission,  the  landlord  Campbell  had 
applied  to  the  Court  for  an  order  on  the  receiver  to  pay  the 
rent  or  for  leave  to  proceed  bj*  distress,  could  this  have 
been  refused  ?  There  was  nothing  in  the  way  of  this  except, 
perhaps,  the  mortgage  to  J.  H.  Wood.  By  the  practice  of 
this  Court  a  chattel  mortgage,  the  mortgagor  remaining  in 
possession,  does  not  transfer  the  title  to  the  mortgagee — it 
merely  gives  the  mortgagee  security  upon  the  property. 
Therefore  Williams,  the  mortgagor,  had  an  interest  in  the 
property.  We  do  not  find  authority  for  the  position  that  a 
recorded  chattel  mortgage  by  a  tenant  would  defeat  the 
landlord's  right  to  distrain  for  rent  upon  the  chattels  of  the 
tenant  still  in  his  possession  upon  the  demised  premises,  nor 
do  we  understand  that  the  appointment  of  the  receiver 
transferred  the  title  in  the  goods  to  him.  "The  general 
proposition  is  that  the  possession  of  the  receiver  is  that  of 
all  the  parties  to  the  suit  according  to  their  titles."  Lord 
Hargreave,  cited  in  Beech,  Bee,  Sec.  223.  "The  object  of 
appointing  a  receiver  is  not  to  divest  a  rightful  owner  of  the 
title  to  the  property  involved,  but  to  place  it  in  the  hands  of 
an  indifferent  person  to  preserve  it  pending  litigation  and 
subject  to  the  final  order  of  the  Court."     Beech,  Sec.  221. 

As  the  submission  raises  the  question  whether  Mr. 
Campbell  was  legally  entitled  to  distrain  for  his  rent,  we  do 
not  consider  that  it  is  embarrassed  by  the  fact  that  he  did 
not  apply  to  the  Court  for  an  order.  That  method  would 
have  raised  the  same  question  that  is  now  raised. 

But  it  is  urged  that  the  landlord  could  not  distrain  for 
the  rent  due  on  the  Fort  street  store  which  was  a  parol 
tenancy,  since  the  statute  requires  that  a  "term"  be 
contracted  for.  The  statute  allows  a  "written  or  parol 
contract  for  any  term,  at  a  rent  stipulated  by  such  contract." 

The  submission  recites  that  "  there  is  owing  two  hundred 
and  seventy  dollars  for  rent  for  the  same  quarter  (ending 
September  30th,  1892,)  of  another  Fort  street  store  occupied 
by  him  under  parol  lease  at  ninety  dollars  a  month."  The 
authorities  say  that  there  must  be  an  actual  demise  at  a 
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fixed  rent ;  the  relation  of  landlord  and  tenant  must  actually 
exist  to  sustain  a  distress.  Taylor,  L,  &  T..  Sec.  563.  The 
rent  was  fixed  at  $90  pei^  month  and  we  infer  that  it  was 
payable  quarterly.  If  so  it  was  a  demise  for  a  fixed  term, 
that  is,  for  three  months  at  a  time.  But  if  the  tenancy  was 
only  from  month  to  month  it  would  be  still  a  fixed  term  and 
would  sustain  the  right  of  distress. 

The  goods  were  supposed  to  be  taken  from  the  Fort  street 
store  and  the  Hotel  street  store.  The  submission  sets  forth 
that  the  distraint  must  be  deemed  to  have  been  made  on  the 
29th  December  last,  the  date  of  the  submission.'  But 
Williams  on  the  Ist  October  ceased  to  be  Campbell's  tenant 
of  the  Hotel  street  store  (adjoining  Dr.  Damon's  building) 
and  Lewis  &  Go.  took  a  lease  from  Campbell  of  this  building 
on  that  date.  Although  Williams'  goods  were  still  in  this 
store,  by  an  arrangement  with  Lewis  &  Co.,  still,  as  Williams 
was  not  on  the  29th  December  Campbell's  tenant,  the  goods 
on  the  premises  were  not  liable  to  be  distrained  for  rent  due 
Campbell.  This  part  of  the  distraint  \s  therefore  not  good. 
The  goods  in  one  tenement  cannot  be  taken  for  rent  due  on 
another  tenement  on  another  lease.  The  goods  taken  from 
the  Fort  street  store  are  only  answerable  for  the  rent  due 
upon  it,  $270,  and  are  not  liable  for  the  rent  due  on  the 
other  tenements. 

Judgment  for  James  Campbell,  defendant,  for  $270  and 
costs. 

A.  S.  Hartwell,  for  plaintiff. 

Cecil  Brown,  for  defendant. 
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F.  W.  WUNDENBEBG,  Eeceiver,  vs.  JAMES  CAMPBELL. 

Motion  for  Beheabing. 
Hearing,  July  6,  1893.  Decision,  July  25,  1893. 

JUDD,    C.J.,   BlOKEBTON  AND   FrBAR,   JJ. 

A  rehearing  may  be  granted  although  a  change  has  occurred  in  the 
membership  of  the  Court  since  the  first  hearing. 

A  rehearing  will  not  be  granted  upon  a  point  not  raised  at  the  first 
hearing,  or  upon  a  point  raised  and  not  overlooked  by  the  Court, 
the  point  being  technical  and  not  in  the  interests  of  substantial 
justice. 

Opinion  of  the  Court,  by  Frear,  J. 

The  plaintiff  moves  for  a  rehearing  on  the  grounds  that 
the  Court  decided  the  case  (1)  as  if  the  plaintiff  was  not  a 
receiver,  or  as  if  the  defendant  had  asked  and  obtained  leave 
of  the  Court  to  distrain,  and  (2)  as  if  the  question  submitted 
was  whether  part  of  the  goods  distrained  could  be  held  for 
part  of  the  rent,  which  facts  and  questions  it  is  alleged  were 
not  agreed  upon  or  submitted  to  the  Court. 

Defendant's  counsel  contends  that  a  rehearing  cannot 
properly  be  allowed  before  this  Court  as  at  present  con- 
stituted, there  having  been  a  change  in  its  membership  since 
the  former  hearing.  While  this  may  be  entitled  to  some 
weight  as  a  reason  why  the  Court  should,  in  the  exercise  of 
its  discretion,  refuse  a  rehearing,  we  cannot  go  so  far  as  to 
hold  that  as  a  matter  of  right  a  rehearing  cannot  be  allowed 
in  any  case  where  the  Court  has  become  differently  consti- 
tuted. To  so  hold,  might  occasionally  work  great  injustice. 
.The  Court  remains  the  same,  whatever  changes  may  occur  in 
its  membership. 

The  first  ground  for  the  motion  was  argued  by  plaintiff's 
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counsel  at  the  former  hearing,  or  at  least  in  his  brief  then 
filed,  and  was  also  passed  upon  by  the  Court  in  its  decision 
in  the  following  words :  "  As  the  submission  raises  the 
question  whether  Mr.  Campbell  was  legally  entitled  to 
distrain  for  his  rent,  we  do  not  consider  that  it  is  embar- 
rassed by  the  fact  that  he  did  not  apply  to  the  Court  for  an 
order.  That  method  would  have  raised  the  same  question 
that  is  now  raised/'  Where  a  point  is  raised  at  the  first 
argument  and  is  not  overlooked  by  the  Court  in  its  decision, 
it  is  not,  except  perhaps  in  a  very  clear  case  of  error,  a 
proper  ground  upon  which  to  base  a  motion  for  a  rehearing. 
The  question  submitted  was  whether  the  defendant  could 
legally  distrain,  and  not  whether  any  particular  method  of 
making  the  distraint  was  legal.  This  is  the  view  the  Court 
took  and  it  decided  that  a  distraint  could  be  legally  made. 

As  to  the  second  ground  for  the  motion,  the  Court  did  not 
hold  that  the  goods  taken  from  both  stores  could  be  held  for 
the  rent  of  one  of  them,  but  that  the  goods  taken  from  one 
could  be  held  for  the  rent  of  that  one  alone.  But  it  is 
contended  that  the  claim  was  not  divisible,  and  that  therefore 
the  Court  could  not  properly  decide  as  it  did.  This  point  was 
not  raised  at  the  first  hearing.  In  general,  except  where  a 
"decision  is  in  conflict  with  an  express  statute,  or  with  a 
controlling  decision  to  which  the  attention  of  the  Court  was 
not  drawn,"  a  "  motion  for  reargument  should  be  founded  on 
papers  showing  clearly  that  some  question  decisive  of  the 
case,  and  duly  submitted  by  counsel,  has  been  overlooked  by 
the  Court."  Keniomj  vs.  Notley,  5  Haw.,  129;  Fayne  vs. 
Treadioelly  16  Cal.,  247 ;  Dougherty  vs,  Henarie^  49  Cal.,  686. 
As  already  said,  the  first  point  was  not  overlooked  by 
the  Court.  The  second  point  was  not  raised  by  counsel. 
We  may  add  that  it  does  not  clearly  appear  that  the  claim  is 
indivisible.  The  amount  of  rent  due  in  respect  of  each  store 
is  separately  stated  in  the  submission,  and  it  is  also  stated 
that  a  distraint  was  made  upon  the  goods  in  each  store.. 
There  was  evidently  no  intention  to  make  the  question  of 
the  right  to  distrain  in  one  case  depend  npon  the  right  to 


KALEIALII  vH.  GEINBAUM  &  CO.  213 

distrain  in  the  other.  The  point  raised  is  an  exceedingly 
technical  one  at  best,  and  not  in  accord  with  the  spirit  of  the 
submission,  or  the  evident  understanding  of  the  defendant. 
We  think  it  would  not  be  in  the  interests  of  justice  to  grant 
a  rehearing,  and,  in  the  exercise  of  our  discretion,  decline  to 
do  so. 

A,  S.  Hartwell,  for  plaintiff. 

(7.  Brotmij  for  defendant. 


MARY  KALEIALII,  for  herself  and  as  next  friend  for 
DAISY,  CAROLINE  and  ROBERT  McKEAGUE, 
minors,  vs.  MORRIS  S.  GRINBAUM  and  M.  LOUIS- 
SON,  doing  business  under  the  firm  name  of  M.  S. 
GRINBAUM  &  COMPANY. 

Appeal  fbom  Cooper,  Judge. 

Hearing,  July  8,  1893.  Decision,  July  31,  1893. 

JUDD,    C.J.,    BiCKBRTON    AND    FrEAR,   J  J. 

A  judgment  may  be  pleaded  in  bar  to  a  second  suit,  although  it  whh 
eatered  by  the  clerk  without  an  order  of  the  C-ourt  after  the  expira- 
tion of  the  time  within  which  it  should  have  been  entered  in  accord- 
ance with  the  statute  and  rules  of  Court. 

A  judgment  for  the  defendant  in  an  action  brought  by  one  to  whom  a 
promise  was  alleged  to  have  been  made  for  the  benefit  of  another, 
will  bar  a  second  suit  brought  by  the  one  for  whose  benefit  the 
promise  was  alleged  to  have  been  made. 

A  promise  cannot  be  supported  by  an  executed  consideration. 

A  promise  made  by  A  to  C  by  way  of  substitution  for  a  promise  by  A  to 
B  for  the  benefit  of  C  would  require  the  assent  of  B  to  make  it  bind- 
ing. 

Opinion  of  the  Court,  by  Frear,  J. 

The  bill  alleges  that  the  defendants,  through  their  agent, 
one  Selig,  promised  one  T.  A.  Lloyd,  guardian  of  John 
McEeague,  mm  compoa,  then  the  husband  of  the  plaintiff, 
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Mary  Ealeialii,  that  they,  the  defendants,  would  pay  to  said 
Lloyd  the  sum  of  $6,000  for  the  benefit  of  the  said  Mary 
Ealeialii  and  her  children,  if  he,  the  said  Lloyd,  would  bring 
a  suit  in  equity  to  set  aside  a  certain  mortgage  made  by  said 
McEeague  to  one  Kennedy,  and  should  succeed  in  procuring 
the  same  to  be  set  aside,  and  if  in  consequence  thereof  the 
defendants  should  realize  the  sum  of  $40,000  upon  foreclosure 
of  a  certain  mortgage  held  by  them  upon  the  property  covered 
by  the  first  above  mentioned  mortgage  ;  that  said  conditions 
were  performed ;  that  afterwards  the  defendant,  M.  Louisson, 
in  behalf  of  the  firm  of  M.  S.  Grinbaum  &  Go.  and  the  said 
Mary  Ealeialii,  in  pursuance  of  said  promise,  agreed  that  the 
defendants  should  retain  the  possession  of  the  said  sum  of 
$5,000  and  pay  the  sum  of  $26  monthly  as  interest  upon  the 
same  to  said  Mary  Ealeialii,  for  the  benefit  of  herself  and  her 
said  children,  until  they  should  arrive  at  their  legal  majority  ; 
that  the  defendants  paid  the  said  sum  of  $26  as  aforesaid  for 
some  time,  and  then  refused,  and  still  refuse,  to  continue  to 
pay  the  same.  The  plaintiff  prays  that  the  defendants  be 
decreed  trustees  of  said  sum  of  $6,000  for  the  use  of  said 
Mary  Ealeialii  and  her  children,  and  for  an  accounting. 

The  defendants,  by  way  of  answer,  deny  the  making  of 
either  of  said  promises  or  agreements,  and  aver  that  they 
made  the  monthly  payments  voluntarily,  and  as  a  matter  of 
mere  charity,  and,  by  way  of  plea  in  bar,  allege  that  said 
Lloyd  brought  against  these  defendants  his  action  at  law  at 
the  July  Term,  1891,  of  the  Supreme  Court  of  the  Hawaiian 
Islands,  upon  said  promise  alleged  to  have  been  made  to  him, 
and  that  upon  issue  joined  therein  and  trial  thereof  by  a 
jury  at  said  term,  a  verdict  was  rendered  for  these  defendants, 
and  that  final  judgment  was  entered  upon  said  verdict,  and  is 
now  in  full  force  and  effect. 

The  case  comes  to  us  upon  appeal  from  a  decree  of  a 
Circuit  Judge  of  the  Circuit  Court  of  the  First  Circuit,  who 
sustained  the  plea  in  bar  and  dismissed  the  bill. 

The  first  point  raised  by  plaintiff's  counsel  is  that  the 
judgment  offered  in  evidence  by  the  defendants  in  support  of 
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their  plea  should  not  have  been  aditiitted,  because  it  had 
been  improperly  entered,  and  is  not  in  proper  form.  The 
rule  of  Court  then  in  force  required  the  judgment  record  to  be 
filed  before  the  end  of  the  term  in  which  the  yerdict  was 
rendered,  or  within  ten  days  thereafter,  no  exceptions  having 
been  allowed,  and  the  statute  requires  that  '<  Judgment  shall 
be  entered  by  the  clerk,  without  motion,  immediately  upon 
the  rendition  of  a  verdict."  The  judgment  in  question  was 
entered  May  2,  1893,  as  of  the  July  Term,  1891.  It  is 
contended  that  judgment  could  not  be  so  entered  nunc  pro 
tunc,  or  at  least  not  without  an  order  of  the  Court. 

When  a  judgment  has  actually  been  rendered  at  a  term  of 
court  and  the  clerk  has  omitted  to  enter  it  within  the  time 
required  by  rule  or  statute,  the  Court  undoubtedly  has 
power  to  order  an  entry  ntmc  pro  tunc  at  any  time  afterwards, 
provided  no  injury  would  thereby  result  to  third  parties. 
Black,  Judgments,  Sec.  130.  It  is  the  practice  in  many 
jurisdictions  for  the  party  desiring  such  entry,  to  first  obtain 
an  order  from  the  Court.  But  this  is  not  essential,  and  it 
has  not  been  the  practice  in  this  country  to  obtain  such 
order.  The  practice  of  the  clerks  not  to  enter  judgments 
forthwith,  but  to  take  time  for  them,  was  recognized  by  this 
Court  in  Hose  vs.  Smith,  5  Haw.,  380.  Indeed,  this  case  is 
direct  authority  for  holding  that  a  former  judgment  pleaded 
ill  bar  must  be  regarded  as  having  been  entered  upon  the 
rendition  of  the  verdict,  whether  actually  entered  or  not, 
inasmuch  as  it  was  the  clerk's  duty  to  enter  it.  In  First 
Nat  Bank  vs.  Wolf,  79  Cal.,  73,  and  in  Bundy  vs.  Maginess,  76 
Cal.,  532,  it  was  held  that  a  judgment  was  properly  entered  by 
the  clerk  after  the  time  within  whi'ch  it  was  required  by  the 
statute  to  be  entered.  No  injury  could  result  to  a  defeated 
party  by  such  entry.  It  is  in  his  power  to  move  for  entry  at 
once,  or,  to  move  for  an  amendment  afterwards  if  the  entry 
is  not  conformable  to  the  judgment  rendered.  The  judgment 
could  not  be  impeached  collaterally  merely  because 
entered  nunc  pro  tunc  without  an  order  of  the  Court. 
The  judgment    is    also    in   proper    form,    although   in    the 
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form  required  by  the  new  rules  of  the  Circuit  Courts. 
The  former  rule  of  the  Supreme  Court  relating  to  the  form  of 
judgment  was  and  purported  to  be  directory  only. 

Plaintiff's  counsel  further  contends  that  the  judgment  is 
not  a  bar  because  the  present  plaintiff  was  not  a  party  to  the 
former  action,  and  because  Lloyd  was  not  the  proper  plaintiff 
in  that  action. 

The  original  promise,  if  any,  was  made  to  Lloyd  for  the 
benefit  of  the  plaintiff  and  her  children.  It  is  immaterial 
whether  Lloyd  be  regarded  as  a  trustee  of  an  express  trust, 
or  as  a  mere  promisee  to  whom  a  promise  was  made  for  the 
benefit  of  another.  In  either  case  he  was  a  proper  party 
plaintiff.  Bliss,  Code  PL,  Sees.  54,  55,  58,  262 ;  Langdell, 
Contracts,  Summary,  Sec.  62.  In  some  jurisdictions  where 
a  promise  is  made  to  one  for  the  benefit  of  another,  either 
may  bring  the  action  in  his  own  name.  But  a  judgment 
recovered  by  one  would  be  a  bar  to  an  action  brought  by  the 
other.  It  is  not  necessary  that  the  parties  to  the  two  suits 
should  be  nominally  the  same ;  it  is  sufficient  if  they  are 
really  and  substantially  the  same  in  interest.  Black,  Judg- 
ments, Sec.  537.  A  judgment  against  one  who  sues  for  the 
benefit  of  another  will  bar  a  second  suit  by  the  latter  in  his 
own  name.      Ib„  Sec.  638.      Rogers  vs,  Gosnelly  61  Mo.,   469. 

But  it  is  further  contended  that  prior  to  the  bringing  of 
the  action  at  law  a  new  agreement  was  entered  into  by  which 
Lloyd  surrendered  his  trust,  and  the  defendants  became 
trustees  in  his  place  for  the  benefit  of  the  plaintiff  and  her 
children,  and  that  consequently  Llo3-d  could  not  properly 
bring  the  form<^r  action,  and  that  this  suit  is  not  based  on 
the  original  promise,  but  upon  the  subsequent  agreement. 
The  new  agreement  alleged  to  have  been  made  between  the 
plaintiffs  and  defendants  could  not  stand  by  itself.  There 
was  no  consideration.  A  promise  cannot  be  supported  by  a 
past  or  executed  consideratioiL  The  second  agreement  or 
arrangement,  if  any,  must  have  been  made  either  in  pursuance 
of  or  by  way  of  substitution  for  the  first  agreement.  In 
either  case  the   consent  of  Lloyd,  the  promisee  in  the  first 
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agreement,  would  be  essential.  A  new  agreement  by  way  of 
substitution  would  require  a  consideration — as  a  release  of 
Grinbaum  &  Co.  by  Lloyd  from  the  obligation  of  their 
promise  to  him  in  consideration  of  their  payment  or  promise 
to  pay  or  hold  the  $5jOOO  to,  or  for  the  benefit  of,  the  plain- 
tiff and  her  children.  There  is  no  evidence  of  any  such 
binding  agreement.  On  the  contrary,  the  very  fact  that  Lloyd 
afterwards  brought  the  action  at  law  is  strong  proof,  aside 
from  other  evidence,,  that  no  such  new  contract  was  ever  made. 
The  new  arrangement,  if  any,  therefore,  must  have  amounted 
to  no  more  than  a  mere  method  of  carrying  out  the  first 
agreement,  Lloyd  still  remaining  the  promisee.  This  appears 
to  be  the  view  taken  by  the  plaintiff  herself,  for  she  alleges 
in  her  bill  that  the  new  agreement  was  made  in  pursuance  of 
the  original  promise.  Lloyd  would  merely  be  estopped  from 
claiming  any  moneys  paid  out,  or  from  holding  the  defen- 
dants liable  for  any  acts  done,  by  his  consent.  It  would  still 
be  in  his  power  at  the  time  he  brought  his  action  to  enforce, 
by  suit  or  otherwise,  the  original  promise,  if  any,  so  far  as  it 
remained  unperformed. 

The  decree  appealed  from  is  affirmed,  with  costs. 

A.  Sosa,  for  plaintiff. 

A.  S.  Harhvell,  for  defendants. 
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Embezzlement.     Exceptions. 

Hearing,  July  8,  1893.  Decision,  July  25,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

Following  Frovmnnal  Gmernment  r«.  C.  A,  Hering  (decided  July  24th, 
1898),  the  Court  declines  to  entertain  exceptions  from  the  Circuit 
('ourt,  First  Circuit,  to  the  overruling  of  a  demurrer  to  indict- 
ments— no  final  disposition  having  been  made  of  the  case  in  the 
(Circuit  Court. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  defendant  was  committed  by  the  Police  Justice  of 
Honolulu  on  the  7th  day  of  July,  1892,  for  trial  before  the 
next  term  of  the  Supreme  Court.  At  that  date  the  said 
Court  was  in  session,  holding  the  regular  July  term.  On 
July  29th,  five  indictments  were  found  against  defendant  and 
presented  to  the  Court.  On  July  30th,  1892,  the  last  day  of 
the  term,  the  defendant  filed  a  motion  to  quash  the  indict- 
ments on  the  ground  that  they  had  not  been  presented  by  an 
officer  having  any  legal  authority  to  present  the  same,  the 
indictments  having  been  signed  by  H.  A.  Widemann  as 
Attorney-General  nd  interim  by  his  deputy,  Chas.  Creighton. 
The  question  was  reserved  for  the  Supreme  Court  in  Banco. 
The  motion  was  sustained  bv  a  decision  of  that  Court  filed 
October  15th,  1892.  At  that  date  the  regular  term  of  the 
Supreme  Court  was  being  held.  On  the  28th  of  October, 
1892,  five  indictments  were  presented  and  the  defendant  was 
allowed  until  the  January  term,  1893,  to  plead.  In  the 
meantime  the  new  Judiciary  Act  came  into  force  and  the  said 
January  term  was  not  held,  but  by  law  all  cases  returnable  at 
that  term  went  on  the  calendar  for  the  February  term,  1893, 
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^f  the  Circuit  Court  of  the  First  Circuit.  At  that  term  these 
oases  were  by  order  of  the  court  eontiuued  until  the  May 
term,  at  which  term  the  defendant  demurred  to  the  suffi- 
ciency of  the  indictment,  counsel  contending  that  the 
defendant  had  l)een  put  in  jeopardy  by  the  indictments 
presented  by  Attomey-^Generral  Widemann,  and  "that  there 
had  been  a  failure  to  prosecute.  Whereupon  the  dourt  filed 
its  decision  on  the  18th  day  of  June,  1893,  the  term  huving 
expired  by  limitation  on  the  27th  day  of  May^  1893,  in  which 
it  says: 

"It  seems  4o  me  that  the  demurrer  *does  not  raise  the 
points  contended  for  on  the  part  of  the  defendant,  it  being 
the  province  of  a<iemurrer  to  r«,ige  5)oints  of  law  upon  the 
pleadings  and  not  upon  the  record,  and  for  that  reason  the 
demurrer  must  be  overruled.  If  the  Doints  contended  for  bv 
the  defendant  were  properly  before  the  Court,  it  does  not 
seem  to  me  that  the  records  show  such  a  state  of  facts  as  to 
sustain  the  defendant's  contention." 

The  defendant  then  excepted  to  this  ruling,  and  the  matter 
now  comes  here  on  a  duly  allowed  bill  of  exceptions. 

The  -question  as  to  the  trial  being  suspended  while  defen- 
dants exceptions  were  pending  and  undecided,  is  discussed 
and  passed  upon  in  the  decision  in  the  case  of  the  ProvisionaJ 
Government  ve,  C.  A.  Hering,  filed  July  24th,  1893  {ante,  page 
181).     The  language  of  the  Court  there  is  as  follows : 

"  The  demurrer  having  been  overruled  and  excepted  to,  tht^ 
defendant  was  asked  to  plead,  but  protested  against  his  being 
required  to  do  so  while  his  exception*  to  the  overruling  of 
the  demurrer  were  pending  and  undecided,  and,  on  this 
objection  being  overruled,  defendant  excepted.  Exceptions 
to  the  overruling  of  a  demurrer  have  never  formally  been 
held  to  suspend  the  trials  though  instances  may  be  cited 
where  this  Court  has  entertained  such  exceptions  before  trial 
on  the  merits.  It  will  be  found  that  the  prosecution  has  in 
such  cases  either  consented  to  tliis  procedure,  or  it  lias  been 
unnoticed  by  the  .Court.  The  general  course  has  been  to 
have  the  exceptions  noted  and  proceed  with  the .  trial,  and 
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this  coarse,  as  we  have  remarked  in  several  cases  recently 
decided,  Prov.  Gov't  vs.  Smithy  Prov.  Oovt  v8.  Ah  Uriy  and 
Brown  rs.  Carvalho,  is  the  best  course,  and  we  adhere  to  it. 
We  see  no  error  in  the  Court's  ordering  the  trial  to  proceed." 

In  this  case  the  Court  could  not  have  ordered  the  case  to 
proceed,  as  the  term  had  closed  when  the  decision  overruling 
the  demurrer  wad  filed,  so  the  case  stands  on  the  calendar 
for  trial  at  the  next  August  Term,  when  the  Court  may  order 
the  trial  to  proceed,  and  ahould  there  be  a  conviction,  then 
the  exceptions  to  overruling  the  demuri'er  comes  up  with  any 
other  exceptions  taken  and  allowed,  as  was  done  in  the 
Hering  case.  This  holding  cannot  work  any  hardship  on 
parties,,  vide  Section  72  of  the  Judiciary  Act  of  1892,  which 
is  as  follows : 

''  Whenever  any  question  of  law  shall  arise  in  any  trial  or 
other  proceedings  before  a  Circuit  Court,  the  presiding  Judge 
may  reserve  the  same  for  the  consideration  of  the  Supreme 
Court ;  and  in  such  case  shall  report  the  cause,  or  so  much 
thereof  as  may  be  necessary  to  a  full  understanding  of  the 
questions,  to  the  Supreme  Court." 

This  authority  is.  clearly  discretionary  with  the  Judge,  and 
we  are  of  the  opinion  that  it  is  also  discretionary  with  the 
Court  to  order  the  trial  suspended  where  the  question  is  one 
of.  great  importance  and  may  be  decisive  of  the  case,  or  to 
order  the  trial  to  proceed.  Section  51  of  the  Act  gives  this 
Court  jurisdiction  to  hear  and  determine  all  questions  of  law 
reserved  by  any  Circuit  Court  or  Judge.  We  therefore  have 
to  decline  to  entertain  defendant's  exceptions. 

F,  M.  Hatch,  for  the  prosecution. 

A.  P.  Peterson  and  A.  Rosa,  for  defendant. 
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PROVISIONAL   GOVERNMENT  OF  THE    HAWAIIAN 
ISLANDS  vs.  THERESA  P.  MACHADO. 

ExOEPTIONe. 

Heabing,  Jcm  17,  1893.  Decision,  July  22,  1893. 

Jin>D,    C.J.,    BiCEERTON   AND    FrEAK,   JJ. 

Where  there  i«  evidence  to  justify  and  support  a  verdict,  it  will  not  be 
set  aside. 

It  la  not  error  lor  a  Court  to  take  notice  of  and  censure  a  person  for 
leaving  the  Court  room  and  communicating  to  witnesses  waiting 
outside,  the  censure  being  made  in  good  faith  and  not  likely  U* 
prejudice  the  jury  against  the  defendant. 

Opinion  OF  the  Court,  by  Bkikerton,  J. 

This  matter  comes  here  on  a  duly  allowed  bill  of  exceptional 
from  the  Circuit  Court  of  the  First  Circuit,  May  Term,  1893. 
The  defendant  was  charged  with  larceny,  and  tlie  jury 
rendered  a  verdict  of  guilty.  The  defendant  excepted  to  the 
Terdict  as  being  contrary  to  the  law  and  the  evidence,  and 
moved  for  a  new  trial.  The  motion  was  overruled  and  an 
i^xeeption  taken  and  allowed  to  the  ruling. 

The  defendant's  counsel  contends  that  this  is  only  a  case 
of  suspicion,  but  after'  a  fair  consideration  of  the  evidence 
adduced,  we  are  of  the  opinion  that  it  is  a  case  of  verj* 
strong  circumstantial  evidence.  The  evidence  for  the  pro- 
secution as  to  the  nature  of  the  coin  stolen,  and  th^it  found 
in  a  place  where  it  had  been  secreted  by  defendant,  the 
actions  of  defendant  during  the  day  on  which  the  coin  was 
stolen,  her  conduct  when  the  officers  were  searching  her  house 
and  after  they  left,  her  great  anxiety  to  hide  this  money  in 
another  place,  which  coin  she  had  had  secreted  behind  a  pic- 
ture in  her  house,  and  wJiich  had  not  been  discovered  by  the 
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(officers  in  their  search^  her  first  hiding  it  under  her  houBe,. 
and  shortly  after  moving  it  to<  a  place  under  the  steps  of 
another  house^  which  wa»  unoceupied  ^  and  when  the  coin 
Was  afterwards  discovered^  she  not  protesting  against  its 
l)eing  taken^  or  even  claiming  it  at  the  Station  House,  all. 
point  strongly  to  hei  guilt..  We  might  go  on  indefinitely 
setting  out  points  of  evidence  bearing  on  her  guilt.  In  the 
defendants  own>  testimony  she  positively  denies  facts  which 
were  clearly  established  by  the  witnesses  for  the  prosecution- 
In  many  regards  her  evidence,,  in  our  opinion,  tends  more  to 
i^trengtben  the  case  for  the  prosecution  than  to  weaken  it* 
TliH  verdict  is  well  eastained  by  the  evidence,,  and  we  there- 
fore decline  to  disturb  it  on  these  grounds.  It  has  been 
held  many  times  by  this  Court  that  whei-e  there  i>i  evidence 
to  justify  or  support  a  verdict,  it  can  not  be  set  aside.  A 
number  of  those  cases,  are  reported  in  5th  Haw.  Rep. 

Tlie  next  exception  argued  is  iu  regard  to  the  Court 
censuring  Mr.  Correa  for  leaving  the  Court  room  during  the 
ftime  a  witness  was  being  examined  and  talking  with  the* 
witnesses?  outside,  said  witnesses  being  excluded  from-  the 
Court  room-  under  the  rule,  the  idear  being  that  Correa  was 
conxmuiiicating  to  the  excluded  witnesses  what  the  witness 
on  the  stand  was  testifying  to.  It  appeal's  from  the  bill  of 
cKceptionSy  and  the  clerk's  notes  and  record  of  the  proceed- 
ings,, that  tlie  Court's  attention,  was  called  to  Correa's 
«t)nduct ;  tlie  person  whom  Correa  was  seeit  talking  to  was 
flailed  into  Court,,  and  ht  the  presence  of  the  jury^  wa» 
examined  as>  to  what  Correa  had  said  to  him,  and  the  Court 
tiieu.  sjiid :  "  It  soems  to  me  that  Mr.  Correa  has  gone 
entirely  beyocd.  what  m  right  in.  a  cjise  of  this  kind,  ami  I 
take  the  occti«sioo  now  of  admonisliing  Mr.  Correa  never  to  do 
anything,  of  the  kind  sigain/'  No.  exception  was  taken  to  the 
examinatioTt  of  this  witness,,  nor  to  the  comments  of  the 
Court  at  that  time,,  but  after  the  noon  recess,  such  exception. 
vwits  taken,  bat  disallowed  by  the  Court  as  taken  too  late,  to 
which  ruling  counsel  for  defendant  excepted,  and  the 
sxeeption,  was  allowed.     Immediately  following  this„  another 
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inyestigatioo  was  had  as  to  what  Correa  had  said  to 
witnesses  that  had  not  yet  been  called,  in  regard  to  the 
examination  of  a  certain  witness  that  had  testified.  Before 
the  Court  proceeded  with  this  investigation  the  jury  were 
excused  from  the  room,  and  the  investigation  took  place  out 
of  the  presence  and  hearing  of  the  jury.  Defendant's  counsel 
said:  "Your  Honor  will  allow  me  to  note  an  exception  to 
these  proceedings  during  the  pendency  of  this  trial,"  and 
moved  the  Court  to  modify  its  remarks  of  censure  of  Mr. 
Correa.  The  motion  was  denied,  and  an  exception  was  taken 
and  allowed,  the  Court  ruling,  that  the  exception  as  allowed 
should  apply  only  to  the  refusal  of  the  Court  to  modify  its 
censure  of  said  Correa,  and  the  Court  said,  "The  exception  is 
to  the  ruling  and  not  to  the  matter  of  the  investigation,"  to 
which  defendant's  counsel  replied,  "Yes."  The  jury  having 
returned  to  their  seats,  the  Court  said,  "  Gentlemen  of  the 
jury,  I  will  state  to  you,  that  after  investigation,  I  am 
convinced  that  there  has  been  no  intimidation  either  on  the 
part  of  the  prosecution  or  the  defense." 

Now  it  is  contended  that  these  investigations  and  the 
censure  of  Correa  by  the  Court,  tended  to  prejudice  the 
defendant's  case.  We  cannot  see  how  this  could  be.  The 
defendant  or  her  counsel  had  not  been  censured,  only  this 
young  man  who,  it  is  said,  was  assisting  defendant's  counsel. 
He  was  not  an  attorney  of  that  Court,  and  if  the  remarks  of 
the  Court  had  in  any  way  prejudiced  the  minds  of  the  jury 
in  the  morning,  certainly  its  remarks  in  the  afternoon,  after 
the  continuation  of  the  investigation  had  been  had  and  the 
jury  recalled  to  their  seats,  would  have  removed  any  such 
prejudice.  The  remarks  of  the  Court  did  not  cast  any  reflec- 
tion on  the  defendant  or  her  counsel ;  they  were  not  harsh  or 
improper ;  it  was  in  the  nature  of  a  warning.  We  are  not 
prepared  to  hold  that  when  the  Court  sees  or  has  its 
attention  called  to  improper  conduct  on  the  part  of  any  one 
present  during  a  trial,  that  the  presiding  Judge  should 
remain   silent  and  not  notice  it.     On  the  contrary,  we  hold 
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that  it  is  the  duty  of  \hQ  Court  to  at  once  take  notice  of  it, 
and  if  necessary,  to  impose  a  penalty  for  such  misconduct. 

We  do  not  find  from  the  bill  of  exceptions  allowed,  that 
any  exception  was  allowed  as  to  the  investigations,  but  only 
to  the  rulings  of  the  Court,  that  one  exception  was  too  late, 
and  to  the  refusal  of  the  Court  to  modify  the  censure  of 
Correa.  There  are  other  exceptions  contained  in  the  bill, 
but  they  were  not  argued,  and  presumed  to  be  abandoned  by 
counsel. 

We  therefore,  for  the  reasons  above  set  forth,  overrule  the 
exceptions. 

JV.  A.  Kinney,  for  the  prosecution. 

t/.  A,  Maffoon,  for  defendant. 
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KUALANA  (w.)  vs.   YONG  YOUNG. 

Exceptions. 
Hbaring,  Septembeb  18,  1893.  Decision,  Octobeb  19,  1893. 

JUDD,   C.J.,   BiCKERTON   AND   FrEAR,   J  J. 

The  Itistrict  Court,  in  an  action  for  summary  proceeding's  for  possession 
of  land,  overruled  defendant's  plea  of  title  and  rendered  judgment 
in  favor  of  plaintiff  for  possession  of  the  land,  whereupon  defendant 
noted  an  appeal  to  the  Circuit  Court  without  a  jury  and  remained 
in  possession  of  the  land,  but  did  not  file  a  bond  to  pay  the  rent  that 
might  accrue  after  the  appeal ; 

Held,  That  the  contention  of  the  defendant  that  his  plea  of  title  should 
be  sustained,  and  that  the  District  Court  had  not  jurisdiction  to 
hear  the  case,  did  not  obviate  the  necessity  of  his  filing  the  bond 
required  by  the  statute,  it  appearing  to  this  Court  that  the  case  was 
one  within  the  jurisdiction  of  the  District  Court  under  the  statute 
for  summary  proceedings  to  recover  possession  of  land. 

Opinion  of  the  Court,  by  Judd,  C.J. 

Kualana  filed  her  complaint  with  the  District  Court  of 
Koolaupoko,  Oahu,  on  th6  22d  March,  1893,  claiming  "  that 
Tong  Young,  defendant,  is  in  possession  of  lands  of  plaintiff 
situate  in  Heeia,  Koolaupoko,  described  in  Bojal  Patent  No. 

1027  by  virtue  of  a  lease  to for years  from 

at  a  rental  of dollars  per  annum ;  that 

the  interest  of  said in  said  lease  has  been  transferred 

to  the  defendant ;  that  the  term  of  said  lease  has  terminated 
by  the  efflux  of  time,  and  that  the  rent  upon  the  termination 
of  said  lease  was  in  arrears  and  unpaid  and  said  defendant 
holds  the  said  premises  unlawfully  and  against  the  rights  of 
the  plaintiff,  wherefore  the  plaintiff  prays  judgment  for  the 
restitution  of  said  premises  and  for  costs." 

The   District   Court   heard   the   case   on   the   1st    April. 
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Defendant,  through  counsel,  asserted  orally  that  he  had  title 
to  the  land  and  asked  that  the  magistrate  decline  jurisdic- 
tion. Which  plea  was  overruled  and  upon  eyideuce  taken  on 
both  sides,  the  District  Court  rendered  judgment  on  the  11th 
May  that  plaintiff  should  have  possession  of  the  land. 

An  appeal  was  noted  by  defendant  in  writing  on  the  12th 
May  to  the  Circuit  Court,  First  Circuit,  waiving  the  jury,  but 
no  bond  for  rent  to  accrue  after  the  appeal  was  filed,  though 
the  defendant  remained  in  possession  of  the  land.  The 
Statute,  Sec.  949,  Civil  Code,  prescribes  that  **  where  the 
defendant  is  proceeded  against  for  non-payment  of  rent,  and 
the  justice  decides  that  the  plaintiff  should  have  possession^ 
the  defendant  shall  not  be  allowed  to  keep  possession  and 
take  his  appeal,  unless  he  first  gives  a  bond  to  the  plaintiff 
with  good  and  sufficient  surety  or  sureties  to  pay  all  rent 
that  may  accrue  and  become  due  after  the  appeal,  provided 
it  shall  be  finally  determined  that  the  plaintiff  was  entitled 
to  the  possession." 

The  plaintiff  moved  on  the  23d  June  in  the  Circuit  Court 
to  dismiss  the  appeal  on  the  ground  of  there  being  no  certifi- 
cate of  appeal  showing  notice  of  appeal  and  because  no  bond 
was  filed.  The  motion  was  granted  and  exceptions  were 
taken  and  allowed  to  this  Court. 

The  counsel  for  defendant  contends  that  no  bond  waft 
required  of  him  because  this  was  •  a  ease  which  was  not 
within  the  jurisdiction  of  the  Distiict  Court,  the  defendant 
having  alleged  title  in  the  land  in  himselL 

Section  10  of  the  Act  to  Reorganize  the  Judiciary  Depart- 
ment provides  that  the  District  Courts  "shall  not  have 
cognizance  of  real  actions  nor  actions  in  which  the  title  to 
real  estate  shall  come  in  question."  But  we  do  not 
understand,  nor  was  it  contended^  that  this  ousts  the 
District  Courts  of  the  jurisdiction  conferred  upon  them  by 
Sees.  939  to  952  of  the  Civil  Code  entitled,  "Art.  XL.  of 
summary  proceedings  to  recover  possession  of  land  in  certain 
cases."  The  right  of  possession  is  in  issue  in  such  cases  and 
not   thft    title.      After    the    juderment   of   the    lower    court 
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entortiEiining  jurisdiction  of  the  case  and  awarding  possession 
to  the  plaintiff^  the  defendant  took  the  risk  of  his  appeal  to' 
the  Circuit  Court  being  disnuissed  bj  not  filing  the  bond 
required.  If  it  should  appear  that  the  District  Magistrate 
was  wrong  and  the  case  was  not  in  his  jurisdiction,  the  ease 
would  be  dismissed  by  this  Court  and  no  harm  would  have 
been  done  him  by  his  having  filed  the  bond.  But  if  the  case 
should  turn  out  to  be  one  of  which  the  magistrate  had 
Jurisdiction,  then  the  lack  of  the  bond  would  be  fatal  to  his- 
appeal  to  the  Circuit  Court  and  the  case  eould  not  be  tried 
en  its  merits- in  that  court. 

From  the  admissions  of  counsel  and  from  what  appears  in 
the  transcript  sent  up  from  the  lower  court,  we  are  of  opinion 
that  the  case  was  one  of  which  the  District  Court  had 
jurisdiction.  We  only  look  into  the  record  far  enough  to 
see  if  the  case  was  one  within  the  statute  of  summary 
proceedings  to  recover  possession  of  land,  and  we  find  that 
the  plaintiff  contended  that  the  lease  she  had  made  had 
either  expired  or  had  been  surrendered.  Defendant  claimed 
that  he  held  a  valid  unexpired  lease  from  plaintiff.  This 
shows  clearly  that  the  question  for  the  lower  coui't  to  decide 
was  respecting  the  validity  and  existence  of  certain  leases, 
and  that  defendant  did  not  claim  title  in  the  land  except  as  a 
tenant  of  the  plaintiff  whose  ownership  he  did  not  deny. 

The  cause  being  within  the  jurisdiction  of  the  District 
Court,  the  Circuit  Court  was  right  in  dismissing  the  appeal 
for  want  of  the  statutory  bond. 

Exceptions  overruled. 

J.  A.  Magoon,  for  plaintiff 

W.  R.  Ca^^ic,,  for  defendant. 
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PROVISIONAL   GOVERNMENT   OF    THE   HAWAIIAN 

ISLANDS  V8.  EMIL  WERY. 

Appeal  from  District  Court  of  Honolulu. 

Hearing,  September  18,  1893.       Decision,  October  14,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  JJ. 

Upon  a  charge  of  ^'  keeping  a  disorderly  house,  to  wit,  a  house  kept  for 
the  sale  of  intoxicating  drink  without  license/'  a  conviction  cannot 
be  sustained  upon  proof  of  a  single  act  of  sale,  without  proof  of 
other  fsicts  or  circumstances  tending  to  show  that  the  house  was 
kept  for  that  purpose. 

Opinion  op  the  Court,  by  Judd,  C.J. 

The  defendant  was  charged  on  the  9th  of  last  June  in  the 
District  Court  of  Honolulu  with  the  offense  of  "  keeping  a 
disorderly  house  in  Honolulu  within  three  months  last  past, 
to  wit,  a  house  kept  for  the  sale  of  intoxicating  drink  without 
license."  It  was  agreed  between  the  prosecution  and  'defense 
that  the  case  should  be  submitted  on  the  evidence  taken  in 
the  case  of  the  Provisional  Government  of  the  Hawaiian  Islands 
vs.  John  Bichards,  heard  by  the  District  Court  two  days 
previous. 

The  evidence  is  substantially  this :  On  the  Slst  of  May 
last  three  persons,  two  of  them  detective  officers,  went  into 
defendant's  house  in  Nuuanu  Valley  called  the  "Half  Way 
House,"  and  each  obtained  a  drink  of  whisky  from  a  demi- 
john containing  this  liquor,  delivered  to  them  by  the  hands 
of  one  John  Bichards  (who  was  a  boarder  at  the  house)  and 
these  persons  paid  for  the  same.  The  defendant  Wery  was 
at  the  time  asleep  in  another  room  of  the  house.  Bichards 
was  convicted  in  the  District  Court  of  the  offense  of  selling 
spirituous  liquor  without  a  license,  but  was  acquitted  by  the 
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Hawaiian  jury  at  the  last  August  Term  of  the  Circuit  Oourt, 
First  Circuit.  The  District  Magistrate  found  the  defendant 
Wery  guilty  and  sentenced  him  to  pay  a  fine  of  $10  and 
costs,  whereupon  he  appealed  to  the  Supreme  Court  on  the 
point  of  law  that  the  evidence  was  not  sufficient  to  convict 
him  of  keeping  a  house  for  the  sale  of  intoxicating  drink 
without  license. 

The  statute  is  Chap.  XLII.  of  the  Penal  Code.  It  reads, 
Sec.  1 :  "  Whoever  shall  keep  a  disorderly  house  shall  be 
punished  where  no  other  punishment  is  expressly  provided 
by  statute^  by  fine,"  etc. 

Sec.  2.  The  following  houses  are  disorderly  within  the 
meaning  of  the  provisions  of  this  chapter,  viz. : 

1.  Houses  kept  for  the  purpose  of  public  prostitution. 

2.  Houses  in  which  any  indecent  postures,  or  indecent, 
immoral  or  disorderly  shows  or  sights  are  exhibited ; 

3.  Houses  kept  for  the  sale  of  any  intoxicating  drink 
without  license ; 

4     Houses  in  which  gambling  is  permitted. 

The  charge  specified  the  class  of  disorderly  house  in 
question  as  being  one  kept  for  the  sale  of  intoxicating  drink 
without  license. 

Upon  the  evidence  sent  up  we  are  of  opinion  that  the 
conviction  cannot  be  sustained. 

The  only  evidence  is  that  of  the  sale  of  intoxicating  drink 
on  one  occasion.  A  single  sale  is  not  sufficient  to  prove  that 
the  house  was  kept  for  that  purpose. 

In  People  Vb,  Gastro,  75  Mich.,  128,  the  defendant  was 
charged  with  ''  unlawfully  keeping  and  maintaining  a  house 
of  ill-fame,  resorted  to  for  the  purpose  of  prostitution  and 
lewdness."  A  single  act  of  prostitution  was  proven.  The 
court  said :  '*  The  statute  is  designed  to  prohibit  the 
keeping  and  maintaining  of  a  house  which  persons  are 
permitted  to  frequent  for  the  purpose  of  unlawful  sexual 
intercourse,  and  to  prevent  the  existence  of  such  places  of 
resort.  A  single  act  of  lewdness  would  not*  constitute  the 
offense  which  the  statute  prohibited  and  punishes ;  but,  if 
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the  house  is  shown  to  be  a  house  of  ill-fame,  and  it  is  shown 
that  persons  resort  there  for  the  purpose  of  prostitution  or 
lewdness,  proof  of  a  single  aot  of  prostitution  would  be 
sufficient  upon  this  branch  of  the  case." 

In  State  vs.  Lees  (Iowa),  46  N.  W.  Bep.,  545,  it  was  held 
that  a  single  act  of  illicit  intercourse  in  the  house  would  be 
insufficient  without  other  evidence  to  make  the  place  a  house 
of  ill-fame. 

See  Commonwealth  ^}s.  Stahl,  7  Allen,  304,  and  Gommon- 
loeaUh  vs.  Lambert,  12  Allen,  177. 

In  this  last  case  the  defendant  was  indicted  for  keeping  a 
oommon  nuisance,  to  wit,  a  tenement  used  by  her  as  a  house 
of  ill-fame,  resorted  to  for  prostitution  and  lewdness.  The 
instructions  to  the  jury  that  a  single  act  of  illicit  intercourse 
within  the  house  by  permission  of  its  keeper  was  sufficient  to 
convict,  was  held  erroneous  by  the  Supreme  Court,  and  the 
Court  say :  *'  We  do  not  mean  to  be  understood  as  holding 
that,  to  prove  the  olBfense  charged,  there  must  necessarily  be 
direct  evidence  of  numerous  acts  of  prostitution  or  lewdness 
permitted  by  the  keeper  of  the  house.  But  the  evidence, 
whether  direct  or  circumstantial,  must  be  sufficient  to  satisfy 
the  jury,  that  it  was  kept  as  a  place  of  resort  for  such 
purpose.'* 

In  the  case  before  us  there  wafi  no  evidence  either  of  the 
reputation  of  defendant'^  bouse  as  one  kept  for  the  sale  of 
intoxicating  liquor  without  license,  or  of  any  facts  or  circum- 
stances tending  to  show  that  it  was  a  house  of  that  character, 
except  the  single  instance  of  sale  referred  to.  This  might  be 
an  exceptional,  isolated  instance,  and  would  not  show  that 
the  house  was  "kept"  for  that  purpose.  It  would  require 
more  than  one  act  of  sale  or  other  facts  or  circumstances  to 
prove  that  it  was  a  house  of  that  character. 

We  therefore  sustain  the  appeal.     Defendant  dischs^ged. 

Attorney-General  W.  0.  Smith,  for  prosecution, 

C.  W.  Ash/ord,  for  defendant. 
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PR0YI8I0NAL   GOVERNMENT   OP    THE    HAWAIIAN 
ISLANDS  v8.  SAM  GEE  and  Pour  Others. 

Exceptions. 

Meabing,  September  18,  1893.     Decision,  October  5,  1893. 

JuDD,  C.J.,  Bickerton  and  Preab,  J  J. 

The  case  of  Mary  Kaleialii  et  uL  vs.  M.  S.  Grinbaum  et  al.  decided  April 
27tfa^  18d3,  followed,  holding  that  notice  of  appeal  shall  be  reduced 
to  writing  and  filed  under  Sections  68  ai»d  69  of  the  J-udiciary  Act. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  case  was  on  the  trial  calendar  for  the  June  Term, 
1893,  of  the  Circuit  Court  of  the  Second  Circuit,  and  the 
Deputy  Attorney-General  ^*  moved  the  Court  to  strike  the 
case  from  the  calendar  on  the  ground  that  there  is  no  appeal 
before  the  Court  in  any  shape,  in  that  there  has  been  no 
notice  of  appeal  filed  as  required  by  Section  68  of  the 
Judiciary  Act."  After  hearing  argument  the  Court  ruled 
that  the  case  was  not  properly  on  the  calendar  and  sustained 
the  motion,  and  the  defendants  by  their  attorney  noted 
exception  to  the  ruling,  which  exception  was  allowed,  and 
the  matter  now  comes  here  on  a  duly  allowed  bill  of 
exceptions. 

This  question  was  decided  by  this  Court  in  the  case  of 
Mary  KMeialii  et  al,  vs,  M.  8,  Grinbaum  et  aL,  (ante,  page  141,) 
filed  April  27th,  1893,  in  which  the  Court  says  :  "  We  are  of 
the  opinion  that  this  statute  means  that  the  party  appealing 
shall  reduce  such  notice  to  writing  and  deposit  it."  *  *  * 
But  the  defendants'  counsel  in  this  case  contends  that  a 
certificate  of  the  District  Magistrate  that  the  appeal  has 
been   properly  "perfected,   is   conclusive   evidence   that   the 
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appeal  has  been  properly  perfected.  We  are  not  of  that 
opinion.  It  must  appear  from  the  record  itself  sent  up  that 
all  the  requirements  of  the  law,  have  been  complied  with ; 
this  written  notice  would  be  part  of  the  file  and  record  sent 
up  if  it  had  been  filed ;  it  is  absent  from  the  file,  and  the 
record  does  not  show  that  such  notice  was  filed,  in  fact  the 
counsel  for  defendants  in  his  argument  virtually  admitted 
that  it  had  not  been  filed,  for  he  offered  excuses  for  the 
parties  not  knowing  that  this  was  one  of  the  requirements  of 
the  law. 

We  are  of  the  opinion  that  the  case  of  KcdeiaUi  vs.  Grin- 
baunt,  above  cited,  is  decisive  of  this  case,  and  therefore 
overrule  the  exceptions. 

Depxi,iy  AUomey- General  G.  K,  Wilder^  for  prosecution. 

J,  L,  KaidukoUf  for  defendants. 


PROVISIONAL   GOVERNMENT    OF   THE    HAWAIIAN 

ISLANDS  V8.  ALAU  and  AH  FAN. 

Exceptions. 

Hearing,  September  18,  1893.     Decision,  October  5,  1893, 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,   J  J. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  case  was  argued  and  submitted  with  the  case  of  the 
Provisional  Government  vs.  Sam  Gee  and  four  otheHs,  and  it 
was  agreed  that  the  decision  in  that  case,  which  has  been 
filed  this  day,  should  be  decisive  of  this,  the  facts  being  the 
same  in  both  cases. 

We  therefore  overrule  the  exceptions. 

Deputy  Attorney-General  G.  K.  Wilder,  for  prosecution. 

J.  L.  Kaulukou,  for  defendants. 


t 
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JAMES  I.  DOWSETT  vs.  MAUKEALA  (k),  NAEA  (k), 
KAUMAEA  (k),  HINA  (w),  ELIKAI  (k),  and  KALU- 
AHILO  (k). 

Ejectment.     Exceptions. 

Heaeing,  Septembeb  18,  1893.  Decision,  October  26,  1893. 

JUDD,    C.J.,    BiCKEKTON   AND   FrEAR,    J  J. 

The  Court  decLinee  to  reverse  the  decision  of  the  Circuit  Court  setting 
aside  the  verdict  and  ordering  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  law  and  the  evidence. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  cause  came  on  for  heaiing  at  the  February  Term, 
1893,  of  the  Circuit  Court  of  the  First  Circuit  before  a  mixed 
jury,  and  resuJted  in  a  verdict  for  the  defendants,  to  which 
the  plaintiif  noted  an  exception  on  the  ground  of  its  being 
contrary  to  law  and  the  evidence,  and  gave  notice  of  a  motion 
for  a  new  trial,  which  motion  was  duly  filed  and  argued,  and 
the  trial  Judge  rendered  and  filed  his  decision  ordering  that 
the  verdict  be  set  aside  and  a  new  trial  had.  Whereupon 
defendants  filed  their  exception  to  said  decision  and  order. 
The  matter  now  comes  here  on  a  duly  allowed  bill  of  excep- 
tions. 

The  decision  of  Judge  Whiting  on  the  motion  for  a  new 
trial  and  now  appealed  from,  is  as  follows : 

Trial  of  the  above  action  was  had  at  the  February  Term, 
1893,  of  this  Court,  and  a  verdict  rendered  by  the  jury  for 
the  defendants.  The  plaintiff  claimed  title  by  mesne 
conveyance  from  the  patentee;  the  defendants  claimed  by 
right  of  adverse  possession.  The  parcel  of  land  in  dispute  is 
situate  at  Ewa,  Oahu,  called  ''Kapuaikaula,"  being  a  portion 
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of  the  ahupuaa  of  Halawa.  The  record  title  of  the  plaintiff 
was  proved  without  dispute  direct  from  the  patentee  by 
mesne  conveyance  to  himself  who  claimed  as  lessee  from  the 
trustee  of  the  estate  of  Emma  Kaleleonalani  of  one  half  of 
tlie  ahupuaa  of  Halawa.  The  defense  being  adverse 
possession,  claim  was  made  of  such  possession  for  a  period 
even  prior  to  the  Land  Commission. 

The  jury  found  a  verdict  for  the  defendants  and  the 
plaintiff  moved  for  a  new  trial  on  the  ground  that  the  verdict 
is  contrary  to  the  hiw  and  the  evidence :  and  also  that  the 
Judge  erred  in  refusing  to  charge  the  jur}^  "  that  a  mere 
occupation  of  a  portion  of  the  ahupuaa  without  fencing  the 
same  off,  or  positive  acts  of  ownership,  is  not  a  sufficient 
notification  of  a  claim  of  title  so  that  the  statute  of  limitation 
may  run  in  favor  of  the  occupier;  the  landlord  must  have 
notice  of  the  adverse  claim  before  the  statute  commences." 

I  have  carefully  reviewed  the  evidence  and  charge  to  the 
jury,  and  I  am  of  the  opinion  that  the  verdict  is  contrary  to 
tlie  law  and  the  evidence,  and  that  a  new  trial  should  be 
granted,  as  the  jury  neglected  properly  to  consider  the  facts 
and  have  overlooked  pi-ominent  and  essential  points  in  the 
evidence.  There  are  many  such  points  in  this  case,  viz.,  that 
defendants'  ancestors  and  a  part  of  defendants  were  on  the 
land  of  Halawa  and  the  place  in  dispute  before  the  Land 
Commission,  and  remained  there  from  that  time,  but  no 
claim  for  a  kuleana  nor  any  claim  whatsoever  was  made  by 
them  or  any  one  on  their  behalf  or  for  the  ancestors  before 
the  Land  Commission  ;  and  that  the  parcel  of  land  in  dispute, 
"  Kapuaikaula,"  is  not  an  ili,  lele  or  ahupuaa  of  itself,  nor  a 
lelo  or  kuleana  of  the  ahupuaa  of  Halawa,  but  was  merely  a 
portion  of  the  ahupuaa  as  of  a  whole  land ;  it  was  not  a 
division  of  a  land. 

That  this  portion  of  the  ahupuaa  of  Halawa  was  occupied 
by  the  fishermen  and  the  hoaainas  of  the  konohiki,  and  that 
neither  the  defendants  nor  their  ancestors  were  kuleana  men 
or  konohikis. 

That  defendants  and  their  ancestors  were  living   under  the 
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'konohiki,  snd  Were  boAAinas  and  kahas  of  tlie  alii,  and  -the 
defendants  continued  as  such  binder  the  different  konohikis 
and  their  lunas  of  the  land  until  Queen  £mma'«  death  in 
1885;  and  no  claim  of  adverse  title  was  made  until  after  her 
'death ;  and  no  .notice  given  to  any  konohiki  or  Imia  of  the 
land  that  defendants  were  <*laixning  this  parcel  of  the  land  as 
their  own  till  after  hernleath. 

That  the  original  Jiolding  of  defendaats  was  permissive  .and 
with  the  consent  of  the  konohiki. 

That  Holokahiki,  who  died  in  1S72,  from  whom  the  defen- 
dants claim,  was  tlie  luna  of  the  konohiki,  and  he  was 
i^ucceeded  by  others. 

That  defendants  paid  rent  to  Dowsett,  who  had  charge  of 
the  land  within  twenty  years  last,  and  otherwise  attorned  to 
him. 

That  the  premises  were  unfenced,  -not  definite  in  area  or 
boundaries,  and  not  in  continuous  possession,  and  that 
defendants'  possession  was  not  exclusive. 

That  defendants'  living  on  this  piece  of  land  was  consistent 
with  the  owner's  rights,  originally  being  permissive,  until 
direct  notice  was  brought  to  the  owner  of  an  ailverse  claim. 

I  am  of  the  opinion  that  the  jury  did  not  propei-ly  consider 
the  question  of  the  time  when  the  defendants  set  up  a  claim 
adverse  to  the  owner,  nor  did  they  properly  consider  the 
question  of  notoriety  of  adverse  possession  by  defendants  so 
as  to  bring  it  to  the  notice,  of  the  owner,  nor  that  the  claim 
of  defendants  was  distinct  and  has  tile  to  the  rightful  paper 
title,  nor  the  points  above  stated. 

The  second  point  of  plaintiff's  motion  I  overrule. 

The  motion  for  a  new  trial  is  granted,  and  the  verdict  s^t 
aside. 

Bt  the  Court. 

The  trial  -of  the  «ase  occupied  several  days,  and  the 
evidence  adduced  was  very  voluminous.  We  have  carefully 
examined  and  considered  all  this  testimonv,  and  we  are  of 
the  opinion  ihat   the  findings  of  the   trial  Judge  and  the 
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grounds  upon  which  he-  granted  a  new  trial  are- well  snst^ined^ 
Bj\  the  evidence.  Ivt  ia-eltorly  a  ease  oi  permissive  holding 
on:  the  part  o£  the-  defiMidants^  aod^  not  erne  c^  adverse 
possession.  Elikai^one  ol  the  defendants,  sajs,  '^The  first 
time  that- L  pablicly  stated-to  anybody  that  I:  owned  the- land . 
and  would  not  pay  rent,  was- when- Mr.  Dow  sett,  junior,  eame 
tiiereand^asked;  and  L  was  4he  only  man,  the  one  man  of  the 
whole  lot  that' lefusedl to  pay  rent,.  »nd«  said^  that  the  reason 
was  thai  the  land  was  mine  y*  and  I  when  asked'  how  long^  ago 
that  w«s,-  he  says,"  Not  very  long  ago;;  I  don't  remember 
what  year  it-  was,  but  not  very  long  ago."  The  evidence  of 
other  witnesses  would,  indicate  that  this-  visit  of  Dow«ett, 
junior,  took  place  about  six.  or^  seven  years  ago. 

This  case  seems  to  us-  to^be  almost  a  parallel  one  to^  the 
case  of.  C.  IL  Bishop;  H  a?.,  trustees,  vs.  Kola  ei  al,  7th  Haw.,. 
590.  In  th^  ease  the  verdict  was^  set  aside  and  a  new  trial 
ordered,  the  Court  saying, ."  The  weight  of  the- whole-evidence 
is  so-  clearly  and  decidedly  in  favor  of.tiie  plaintifEs,.  that 
we  feel  that  the  jury  must  either  have  misunderstood  its 
effect  or  have  acted,  when  they  returned  a  verdict  for  defen- 
dants,, from,  some  bias  or  prejudice."  We  feel  that  this 
language  is  applicable  to  the  case  at  bar.  We  have  before 
us  the  charge  of  the  Court  to  the  jury  in  this-  case,  and  the 
law  was  well-laid  down  and  explained,  as  to  what  constituted 
adverse  possession,  and  what  constituted  only  permissive 
occupation  or  possession.  This  must  have*  been  disregarded 
by  the  Jury,  for  if.  they^  had  applied  the  law  as  given  by  the 
Court  to  the  evidence,  they  could  not  have  found  the  verdict 
tliey  did. 

The  decision  and  order  of  the  Circuit  Court  setting  aside 
tiie  verdict  and  ordering. a  new  trial  is  sustained. 

Exceptions  overruled.  . 

C.  Broinii  iov  plaintiff. 

Gs.  IV.  Ashfordy  for  defendants.- 
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IS  THE  MATTER  OP   THE  BAirKEUPTCY  OF  W.  H. 

ALDRICH. 

Appeal  from  Judb,  C.  J. 

Hearing,  September  18,  1893.  Deci»ion,  December  1,  1898. 

JUDD,    C  J".,    BiCKERTON  AND    FrEAR,   JJ. 

A  ])erwn  is  Bot  entitled  tol)e  adjudged  abankn^pt  on  bi»  own  petition 
I  under  Sec.  2,  Ch.  XXXV,  Laws  of  J884)  unless  he  in  inuolvent. 

A  {)erson  whaowes  debts  which  are  due  to  the  anaount  of  $3,000,  which 
be  cannot  pay,  is  insolvent,  although  he  han  an  income  for  life 
which,  thoyg'h  sufficient  in  time,  cannot  in  ^ny  way  at  present  bi> 
realized  upon  for  sufficie nl  to  pay  hie  debte. 

Opinion  of  the  -  Coitrt,  by  .Erear,  J. 

The  question  is  whether  W.  H.  Aldrieh  in  entifledto'be 
ndjudged  a  bankrupt  upon  his  own  petition.  It  appears  that 
he  owes  debts,  due  at  the  time  of  his  petition,  aggregating  a 
little  more  than  three  thousand  dollars ;  and  that  his 
property,  aside  from  articles  of  household  furniture  of  little 
value,  consists  of  a  bequest  during  his  life  of  a  portion  of  the 
income  of  a  part  of  the  residue  of  the  estate  of  his  deceased 
father,  who  by  will,  after  making  certain  specific  devises  and 
bequests,  gave  the  residue  of  his  estate  to  trustees  upon 
various  trusts,  the  third  of  which  ia: 

"To  appropriate  and  pay  out  of  the  net  rents,  income, 
issues  and  profits  derived  from  or  yielded  by  the  equal  one- 
fourth  (J)  part  of  such  residue  of  my  estate,  and  from  the 
successive  investments  thereof,  hereinbefore  provided  for,  so 
much  thereof  as  may  be  required  to  be  expended  for  the 
proper  education  of  the  children  of  my  said  son  William  Holt 
Aldrieh,  and  to  pay  and  deliver  the  remainder  of  such  net 
-Tents,   income,   issues   and  profits  to  my  said  son,  William 
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Hoit  Aldrich,  for  and  diKring  the  period  of  his  natural  lifev- 
and  in  quarterly,  semi-annual  or  annual  ine-tallmentS)  as.  he 
may  elect;  provided  always^  audit  is  a  positive  and  specific 
conditiooi  of  this,  bequest,   that  said  portion  of  said  rents, 
uicome,  issue*  and  profits,,  shall  be  paid  to  him  personally ». 
and  only  upon  Ms-  individual  receipt  therefcH* ;  also,^  that  he- 
shall  Ifeave  m>  power  ta  anticipate  said  rents,,  income^  isstfees- 
and  profit8>.  or  any   part  thereof,   nor  to  alienate,  transfer^ 
oooArey,.  or  dispose  of  the  same,.oe  of  any  interest  therein,,  or 
part   tliere<^ ;.  nor  shall  the  same  be  involuntarily  alienated, 
by  himv  or  be  subject,  to  attachment  or  execution,  or  to  be 
levied  upon  or  taken  upon  any  process,  for  any  debt  or  debts, 
which  he  may  contract,,  or  in  satisfaction  of  any  .demands,  oi*" 
obligations,  which  he  may  incur/ ^ 

There  are  certain  limitations  over  upon  the  deatli  of  this 
;*on;  The  amount  of  the  income  in  question  is  wholly  uncer- 
Ifciin,.  but  it  seems  to  be  admitted  to  l>e  sufficient  to  pay  the 
diebts^  in.  tlie  aourse  of  time,,  oi*  even  at  present,  if  available 
by  way  of  anticipation^ 

The  statute,  in  Section  2,  which  provides  for  voluntary- 
bankruptcy  ^  authorizes  "any  person  owing  debts  to  the 
ktmount  of  five  bundted  dollars"  which  have  not  beenu 
aontracted  in-  a  fiduciary  capacity,  to  petition  to  be  adjudged 
m  bankrupt.  Tliere  is^  no  express  qualification  in  the  statute^ 
as  ta  whether  the  debts^  must  be  due  or  not,  or  whether  there 
must  have  been  a  failure  to  pay  them  when  due,  or  wbetheir 
the  debtor  must  be-  insolvent  or  not  Considering-  the 
general  purpose  of  the  statute,  however;  it"  is  plain  that  the 
liegislatm'e  could  not  have  intended  to  allow  "  any  person? 
(iwhether  solvent  or  not|  owing  debts  [whether  due  or  not); 
lx>  the  amount  of  five  hundred  dollai-s^"  to-  become  a  bank- 
jTUpt*  There  must  tlieref ore  bo  so'me  implied  qualification- or 
restriction^  there  must  be  some  implied  circumstance  or 
oircumstancesj, in  addition  to  the  mere  fact  of  owing  debts,  to 
the  prescribed  amount.  But  what?  Counsel  for  the  alleged, 
liankrupt  contends  that  it  is  sufficient  if  the  debtor  iiK 
fiddition  to  owing  debts    has    committed    any    oi  the  acti^. 
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enumerated  in  Section  1  of  the  statute,  which  provides  for 
the  involuntary  bankruptcy,  upon  the  petition  of  his 
creditors,  of  "every  person  owing  debts  to  the  amount  of 
five  hundred  dollars  who  shall  refuse  or  fail  to  make  payment 
^of  any  of  his  just  demands  for  ten  days  after  the  same  shall 
mature,  or  who  shall  depart  the  kingdom  with  the  intent  to 
hinder,  delay  or  defraud  his  creditors,  or  who  shall  secrete 
himself,  or  keep  his  house  to  hinder,  delay,  defraud  or  avoid 
his  creditors,  or  to  hinder  or  .delay  the  service  of  legal 
process  for  the  collection  of  any  debts  or  who  shall  make 
any  fraudulent  or  secret  conveyance  of  his  property  to  any 
person  or  persons,  or  make  any  secret  removal  or  other 
disposition  of  his  property  for  the  purpose  of  hindering, 
delaying  or  defrauding  his  creditors."  This  contention  is 
unsound.  It  would  allow  the  debtor  to  take  advantage  of 
his  own  wrong  to  the  injury  of  his  creditors.  The  statute  is 
designed  for  the  benefit  of  the  creditors  as  well  as  of  the 
debtor.  So  far  as  it  provides  for  involuntary  bankruptcy,  it 
is  designed  chiefly  for  the  benefit  of  the  creditors,  enabling 
them  to  protect  themselves,  so  far  as  possible,  from  loss, 
which  might  otherwise  result  from  either  the  wrongful  acts 
or  the  misfortune  of  the  debtor.  So  far  as  it  provides  for 
voluntary  bankruptcy,  it  is  designed  chiefly  for  the  benefit  of 
the  debtor,  enabling  him  to  protect  himself  from  attacks  from 
his  creditors  when  through  misfortune  or  circumstances 
which  the  law^  does  not  regard  as  wrongful  acts  or  omissions 
on  his  part,  he  is  unable  to  meet  his  engagements.  The  only 
circumstance  mentioned  in  Section  1  which,  coupled  with  the 
owing  of  debts  to  the  amount  prescribed  in  Section  2,  might 
enable  a  debtor  to  become  a  voluntary  bankrupt  without 
taking  advantage  of  his  own  wrong,  is,  the  **  failure  to  make 
payment  of  any  of  his  just  demands  for  ten  days  after  the 
same  shall  mature,"  and  even  such  failure  must,  of  course,  by 
implication,  not  be  the  result  of  what  the  law  would  recognize 
as  the  wrongful  act  or  omission  of  the  debtor.  This  would 
practically  require  the  debtor  to  be  insolvent,  to  enable  him 
to  become  a  voluntary  bankrupt.     And  this  is  the  contention 
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of  counsel  for  the  creditors — that  the  debtor  must  be  insol- 
vent. This''  also  seems  reasonable,  and  is  supported  by  the 
fact  that  the  old  law  (Civil  Code,  Section  962)  provided  that 
the  debtor  could  become  a  bankrupt  upon  his  own  petition, 
only  **upon  finding  himself  insolvent,"  in  addition  to  owing  . 
debts  to  a  certain  amount.  The  omission  of  this  clause  in 
the  new  Bankrupt  Act  of  1884  does  not  appear  to  have  been 
made  with  the  intention  of  altering  the  law  in  this  respect. 
It  was  probably  an  oversight. 

The  question  then  is,  was  W.  H.  Aldrich  insolvent  ?  What 
constitutes  insolvency?  It  is  inability  to  pay  one's  debts, 
but  how  and  tvhen  ?  All  the  authorities  agree  that  it  is  a 
present  inability.  It  is  immaterial  what  the  prospects  for  the 
future  are.  "Insolvency  means  inability  to  pay  debts  as 
they  mature  and  become  due  and  payable,  *  *  *  with- 
(•ut  reference  to  the  possibility  or  probability,  or  even 
certainty,  that  at  a  future  time,  on  the  settlement  or  winding 
up  of  all  his  I  the  debtor's]  affairs,  his  debts  will  be  paid  in 
full  out  of  his  property.  *  *  *  To  hold  that  the  proba- 
bility that  if  tlie  estate  could  be  judiciously  managed,  it 
would,  after  the  lapse  of  some  indefinite  time,  at  prices 
corresponding  with  its  then  estimated  value,  produce  enough 
to  pay  the  creditors,  if  they  also  would  wait  and  not  forc« 
sales  by  judgments  and  executions,  is  to  constitute  proof  of 
solvency  within  the  meaning  of  the  law,  would  be  neither 
sensible  nor  just.  *  *  *  A  man  who  is  unable  to  pay  his 
debts  out  of  his  own  means,  or  whose  debts  cannot  be 
collected  out  of  such  means  by  legal  process,  is  insolvent ; 
and  although  it  may  be  morally  certain  that  with  indulgence 
of  his  creditors,  in  point  of  time,  he  may  be  ultimately  able 
to  satisfv  his  enga<:jements  in  full.  The  term  insolveucv 
imports  a  present  inability  to  pay.  The  probable  or 
improbable  future  condition  of  the  party  in  this  respect  does 
not  affect  the  question.  If  a  man's  debts  cannot  be  paid  in 
full  out  of  his  property  by  levy  and  sale  on  execution,  he  is 
insolvent  within  the  primary  and  ordinary  meaning  of  the 
word,  and  particularly  in  the  sense  in  which  the  word  is  used 
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in  the  bankmptcy  act."  Bump  on  Bankruptcy,  412;  Own* 
ningham  v8.  Norton,  125  TJ.  S.,  77 ;  Dutcher  v9.  Wright,  94  U. 
8.,  557;  Wa^tr  vs.  Hill,  16  Wall.,  699;  Thompson  vs. 
Thompson,  4  Cnsh.,  127.  It  is  clear,  therefore,  that 
if  W.  H.  Aldrich  could  meet  his  engagements  only  by 
waiting  until  his  income  under  his  father's  will  should 
accumulate  to  an  amount  equal  to  his  indebtedness,  he 
was  not  solyent.  To  hold  otherwise  would  be  to  hold, 
contrary  to  both  reason  and  authority,  that  insolvency 
is  a  present  status  evidenced  by  future  contingencies. 
That  would  be  to  hold  that  one  is  not  insolvent  who, 
though  deep  in  debts  and  without  any  property  whatever,  is 
in  receipt  of  a  salary  or  other  income,  or  even  is  capable  of 
earning,  sufficient  in  time  to  pay  off  his  indebtedness,— which 
would  be  untenable. 

Was,  then,  W.  H.  Aldrich  able  to  meet  his  engagements  at 
the  time  of  his  petition  ?  This  raises  the  other  question, 
hmo  must  one  be  able  to  meet  his  engagements  in  order  to  be 
solvent?  The  authorities  seem  agreed  that,  at  least  when 
traders  are  referred  to,  and  when  used  in  the  sense  of  the 
bankruptcy  acts,  "  insolvency  "  means  inability  to  pay  debts 
in  legal  tender.  **  Insolvency  means  an  inability  to  pay  debts 
*  *  *  in  that  whi<>h  is  made  ♦  *  *  lawful  monev 
and  a  legal  tender  to  be  used  in  the  payment  of  debts,  *  * 
Property  is  not  a  lawful  tender  in  payment  of  debts,  and 
a  debtor  has  no  right  to  pay  a  debt  with  property  of  any 
kind.  Therefore,  the  amount  of  a  trader's  property  is  of  no 
consequence,  if  such  inability  to  pay  matured  debts  in  lawful 
money  exists."  Bump,  ubi  supra:  Anderson,  Law  Diet.; 
Cent-  Diet, ;  Am.  &  Eng.  Encyc. ;  Title  insolvency.  Gauged 
by  this  standard  W.  H,  Aldrich  certainly  was  insolvent. 

But  **  insolvency "  has  another,  a  popular  meaning.  **  It 
is  sometimes  used  to  denote  the  insufficiency  of  the  entire 
property  and  assets  of  an  individual  to  pay  his  debts," 
<Bump,  Bankruptcy,  812)  whether  by  direct  distribution  of 
his  property  among  his  creditors  or  by  sale  under  legal 
proeess.     No  case  has  come  to  our  knowledge  in  which  the 
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word  has  been  construed  in  this  sense  when  ased  in  connec- 
tion with  bankruptcy  acts,  although  it  has  been  said  that  '*  the 
term  may,  perhaps^  have  a  less  restricted  meaning''  when 
applied  to  other  persons  than  when  applied  to  traders 
{Toofv8.  Martin,  13  Wall.  47,  in  which  it  was  held  that  "if 
the  bankrupt*  [traders]  could  not  pay  their  debts  in  the 
ordinary  course  of  business,,  that  is,  in  money,,  as  they  fell 
due,  they  are  bankrupt.")  The  word  seems  however  to  have 
this  broader  meaning  vfhen  used  an  a  test  of  the  validity  of 
voluntary  assignments  for  the  benefit  of  creditors  (Burrill  ou 
Assignments,  38-40),  but  even  theu,  a  person  is  considered 
insolvent  if  the  "  present  inadequacy  of  the  debtor's  means* 
to  satisfy  his  engagements  *  *  *  even  in  connection 
with  the  probable  fact  of  ultimate  solvency  *  *  *  is 
itself  a  matter  of  uncertainty,  being  dependent  upon 
contingencies  of  various  kinds  which  cannot  be  foreseen  or 
estimated,"  or  "where  the  property  of  the  debtor  is  of  a 
doubtful  character,  and  may  or  may  noty  ficcording  to  the- 
circumstances,  be  suflScient  to  discharge  his  debts  in  fulL'' 
lb.  41.  Taking,  then,  this  broad  definition,  which  is  the 
most  favorable  to  the  creditors^  and  supposing  for  the  sake 
of  argument  that  this  is  the  kind  of  insolvency  contemplated 
by  the  statute,  was  W.  H.  Aldrich  insolvent  at  the  date 
of  his  petition?  His  interest  in  his  father's  estate- 
could  not  be  divided  directly  among  his  creditors  at  that 
time.  The  estate  was  in  course  of  administration  in  the 
probate  court.  His  interest  was  only  an  equitable  life 
interest  of  uncertain  amount.  It  was  not  subject  to 
execution.  Or  could  it  even  have  been  sold  for  sufficient  tt> 
pay  the  debts  ?  Being  onlj'  a  life  interest  (which  itself  is  of 
uncertain  duration)  in  the  net  income  (after  paying  the 
uncertain  expenses  of  the  management  of  the  estate  and  of 
the  education  of  the  children)  of  one-fourth  of  the  residue 
(after  certain  specific  devises  and  bequests)  of  an  estate  of 
uncertain  amount,  in  course  of  administration,  and  with 
numerous  conditions  annexed  to  his  interest,  the  effect  of 
which  would  be,  to  say  the  least,  uncertain  until  adjudicated 
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upon,  who  wourld  be  willing  to  purchase  it,  and  for  how  much? 
No  attempt  has  been  made  on  the  part  of  the  creditors  U> 
show  that  W.  H,  Aldrich  could  by  any  possibility,  not  to  say 
probability,  have  met  his  engagements  either  in  money  or 
property,,  or  in  any  other  way  at  the  time  he  petitioned  to  be 
adjudged  a  bankrupt,  and  yet  it  is  well  settled  that  insolvency 
means,  only  a  present  inability  to  pay. 

No  attempt  has  been  made  to  show  that  the  alleged 
bankrupt's  inability  to  pay  has  been  the  result  of  his  own 
wrong.  On  the  contrary,  the  creditors  knew  that  he  was 
without  means,  and  they  gave  him  credit  upon  his  expectations' 
of  what  he  was.  to  receive  under  his  father's  will,,  the  time  to' 
leceive  which  had  not,  without  any  wrong  on  his  party  then? 
arrived.  It  is*  not  claimed,  and  it  certainly  has  not  been, 
proved,  that  in  obtaining  credit  upon  these  expectations,  the 
debtor  acted  fraudulently.  If  that  can  be  shown^  it  will  be 
l^ood  ground  for  refusing  the  debtor  his  discharge.  Nor  does 
it  appear  that  the  debtor,,  in  seeking  bankruptcy,  had  any 
wrongful  motive^  other  than  that,  if  any,  which  may  be- 
inferred  from  the  fact,  if  fact  it  be,  that  his  creditors  would 
thereby  be  placed  in  a  worse  condition  than  tliey  otherwise 
would  be  in.  The  debtor  claims  to  have  taken  the  bank- 
ruptcy proceedings  in  order  to  protect  himself  from  the 
attacks  of  his  creditors^  his  household,  furniture  having  been, 
bevied  upon  in  execution  at.  the  instance  of  one  of  them.  Thi& 
was.  reason  enough  to  }ustify  his  course  of  action,  Puid  na 
other  reason  or  motive,,  if  fiuay  existed^  lias  been  shown  either 
directly  or  inferentiully.  It  does,  not  even  appear  that,  as  a 
result  of  his  action,  whether  right  or  wrongful,  he  will  reap 
any  other  advantage  than  that  to  whidi  he  is  lawfully  entitled 
under  the  bankruptcy  act,  or  that  his  creditors  will  suffer 
any  injury.  If  the  conditions  annexed  to  his  interest  by  the 
terms  of  the  will  are  in.  the  nature  of  limitations,  his  interest 
would  be  determined  either  by  his  bankruptcy,  or  by  an 
attachment  by  a  judgment  creditor.  In  either  case  neither 
ke  nor  his  creditors^  could  reap  any  benefit  from  it.  On  the 
•iher  hand,^  i£  the  conditions    are    void   as   being    merely 
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conditions  repugnant  to  tke  estate  devised,  his  interest  ma^ 
be  reached  either  by  his  assignee  in  ^bankr^iptcy,  or  by  jndg- 
ment  creditors.  In  either  case  the  ^reditora  receive  the 
benefit  of  it.  See  Ch*aves  vs.  Dolphin,  1  Sim.,  '661  Brcmdon 
vs.  Bohinson,  18  Tes,.,  429 ;  Bochfo^-d  vs.  Hackman,  9  Hare, 
475;  Nichols  vs.  Eaion,  51  IT.  S.,  716;  TiUingJiasi  vs.  Brad- 
Jord,  5  R.  I.,  205;  2  Jarm.  Wills,  -23-37;  Perry,  Tnists,  Sees. 
386,  ^55.  Nor  does  it  appear  that  -a  judgement  creditor 
would  be  in  any  better  positiooi  than  ^  assignee  l^y  reascm 
of  the  properi/being  in  another  jurisdiction  (Sufornia).  If 
the  property  can  be  reached  at  all,  it  can  be  reached,  at 
•least  so  far  as  it  may  be  personal  property,  by  fche  assignee, 
who  acts  in  this  respect  not  by  virtue  of  his  authority  as  an 
officer  of  the  court,  but  because  he  has  the  title  to  the 
bankrupt's  property,  which  has  been  transferred  to  him  from 
the  bankrupt  by  operation  of  Jaw.  (See  S  Parsons,  Oontr., 
Ch.  XII.,  Section  3),  and  so  far  as  the  property  may  be  real 
estate,  if  any  further  conveyance  should  be  required,  the 
bankrupt  .must  give  it  or  be  refused  his  discharge,  in  which 
case  the  creditors  may  proceed  as  they  think  best  In  this 
particular  case,  it  would  seem  that  the  assignee  might  act  to 
better  advantage  than  the  individual  creditors,  inasmuch  as 
the  several  debts  are  so  small  that  it  could  scarcely  pay  the 
creditors  severally  to  proceed  in  a  foreign  jurisdiction.  But 
whether  for  the  advantage  -of  the  creditors  or  not,  they 
cannot  prevent  the  debtor  from  becoming  a  bankrupt,  unless 
they  can  show  either  that  he  is  solvent  or  that  he  is  acting 
in  a  manner  which  the  law  deems  wrongful.  This  they  have 
not  shown. 

The  order  appealed  irom  revoking,  on  the  petition  of  the 
creditors,  the  order  adjudicating  W.  H.  Aldrich  a  bankrupt 
should,  therefore,  be  reversed  and  the  original  order  should 
stand. 

F.  M.  Hatch,  for  the  creditors. 

A,  P.  Peterson,  for  the  bankrupt 
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ExeEPTIONS. 

fisAamo^  SxFTEMB£it  18,.  18984    Dscisioir^  ISotembeb  13, 1898^ 

JUDD^    C.J^r  BiCEEBTON   AND   Fb£AB«   JX 

The  quevtioD  submitted  to  the  iury  was,  ^'^Is  the  prox)08ed  will  a  s^ood 
and  valid  will  in  law  t  '^  The  contestants  claim  that  the  signature 
of  one  of  the  subscribing  witnesses  was  a  forgery.  The  verdict  was 
for  the  contestants.  The  proponents  moved  for  a  judgment  non  oh- 
giante  x'eredicto. 

Held,  This  is  not  a  ease  oLconfessicm  and  avoidanee,  and  does  not  come 
within  the  class  of  cases  where  such  a  judgment  can  be  given. 

Opinion  of  the  Coubt,  by  Bickebton,  J, 
(JLuDD^  G.J,,.  Dissenting.) 

Thi»  cause  came  on  for  trial  at  the  June  Term,  1893,  of 
the  Circuit  Court  of  the  Second  Circuit,  and  resulted  in  a 
^rdi<it  for  the  contestants.  The  proponents  then  and  there 
made  the  following  motion :  "  And  now  comes  W.  B.  Keauu, 
proponent  of  the  will  in  the  above  entitled  cause  and  moves 
that  the  verdict  of  the  jury  rendered  herein  this  June  14th,. 
1893,.  in  favor  of  the  contestants  be  set  aside,,  and  a  judg- 
ment be  ordered  for  the  proponents  n<m  obstante  veredicto  on 
the  ground  that  the  said  verdict  was  contrary  to  the  law  and 
the  evidence."  On  the  next  day  the  Court  heard  argument 
en  the  motion  and  overruled  the  same,  to  which  ruling  the 
proponents  excepted,  and  the  matter  now  comes  here  on  a 
duly  allowed  bill  of  exceptions. 

This  is  the  second  trial  of  the  ease,  it  having  been  tried  at 
the  June  term,  1892,  of  the  Second  Circuit  Court,  and 
resulted  in  the  same  verdict  as  this  trial  did,  but  on  &  motion 
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lor  a  new  trial  on  the  ground  that  the  verdict  was  contrary  \o 
the  law  And  the  evidence,  th«  verdict  was  Bet  aside  And  a 
new  trial  ordered. 

On  an  examination  of  the  evidence  adduced  at  the  last  trial 
we  do  not  see  that  it  varies  at  all  from  the  evidence  in  the 
first  trial.  There  is  no  motion  here  for  a  new  trial  and  no 
notice  given  of  such  a  motion.  The  rule  is :  **  An  ext^ption 
to  the  verdict  as  being  contrary  to  the  law  and  the  evidence, 
or  the  weight  of  evidence,  And  a  notice  of  a  motion  for  a  new 
trial  on  this  ground  must  be  made  at  the  time  of  the 
rendition  of  the  verdict,  and  before  the  jury  are  discharged, 
And  noted  by  the  clerk  on  his  minutes." 

Bule  15a,  Bules  of  Circuit  Courts,  p.  4. 

In  this  case  the  proponent  simply  moved  the  Court  for  a 
judgment  non  obstante  veredicto,  and  the  only  question  for  us 
to  consider  is,  did  the  lower  Court  err  in  refusing  to  grant 
the  motion. 

**  Judgment  no7i  ohstante  veredicto  i«  a  judgment  rendered 
in  favor  of  the  plaintiff  notwithstanding  the  verdict  for  the 
•defendant  (which  can  only  be  made  by  plaintiff)  when  upon 
An  examination  of  the  whole  proceedings  it  appears  to  the 
Court  that  the  defendant  has  admitted  himself  to  he  in  the 
wrong,  And  that  the  issue,  though  decided  in  his  favor  by  the 
jury,  is  on  a  point  which  does  not  at  all  better  his  case/* 

Smith,  Actions,  161,  (Bouvier's  Law  Diet  Vol.  1,  p.  761.) 

**  The  judgment  noii  obstante  veredicto.  This  is  rendered 
when  the  plea  confesses  a  cause  of  action  and  the  matter 
relied  upon  in  avoidance  is  insufficient  although  found  true, 
to  constitute  a  defense  or  a  bar  to  the  action.  This  judg- 
ment can  be  entered  only  on  the  application  of  the  plaintiff 
made  after  the  verdict  and  before  the  entry  of  judgment 
thereon," 

Preeman  on  Judgments,  p.  7,  and  numerous  'Cases  there 
cited. 

•  *'  Judgment  non  obstante  veredicto  can  be  entered  only  after 
the  verdict  and  before  the  entry  of  judgment  thereon  and 
upon  the  application  of  the  plaintiff  when  the  plea  confesses 
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a  cause  of  action  and  relies  upon  matter  in  avoidance  which 
is  insufficient  although  found  true  to  constitute  either  a 
defense  or  a  bar  to  the  action." 

Am.  A  Eng.  Encyc.  of  Law,  Vol.  12,  p.  79, 

In  Black  on  Judgments,  Section  16,  a  number  of  examples 
are  given  where  this  judgment  may  be  given.  One  is:  "A 
plea  of  tender  of  rent  after  the  date  of  its  falling  due  is 
insufficient,  smd  after  a  verdict  on  such  plea  in  favor  of  defen- 
dant the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto. 
But  in  order  that  this  judgment  may  be  given,  it  is  essential 
that  the  plea  should  distinctly  imply  an  admission  of  the 
plaintiff's  right  or  title," 

Dewey  vs,  David  Humphrey^  5  Pick.,  187,  and  a  large 
number  of  cases  there  cited. 

See  also  Tidd's  Pract,  920. 

Unlimited  citations  might  be  made  on  this  question  in 
support  of  the  above  authorities.  By  the  practice  of  our 
Courts  judgment  non  obstante  veredicto  has  been  entered  for 
the  defendant  as  well  as  for  the  plaintiff,  and  on  the  evidence 
as  well  as  on  the  pleadings ;  but  the  rule  that  such  judgment 
can  only  be  entered  when  the  material  facts  are  undisputed 
has  been  adhered  to.  We  cannot  find  any  of  the  elements  of 
confession  and  avoidan<;e  in  the  <;ase  at  bar.  The  question 
submitted  to  the  jury  was,  "  Is  the  proposed  will  of  Kamaka 
(k)  a  good  and  valid  will  in  law?"  and  the  contestants 
claimed  that  it  was  not,  for  the  reason  that  the  signature  of 
^ika  (k),  one  of  the  subscribing  witnesses  to  the  will,  was  a 
forgery,  he  not  being  able  to  write.  To  make  this  will  valid 
it  was  necessary  that  it  should  be  witnessed  by  **  two  or 
more  competent  witnesses  subscribing  their  names  to  the 
will  in  the  presence  of  the  testator." 

Sec.  1465,  Compiled  Laws,  p.  479. 

There  were  two  signatures  of  attesting  witnesses  to  the 
will  in  question,  one  of  which  the  jury  must  have  found 
to  be  a  forgery.  We  cannot  say  that  the  evidence  sustains 
this  finding,  on  the  contrary  the  will  bears  on  its  face  all  the 
evidence    of    being    genuine,    and   the    testimony   strongly 
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supports  this.  And  we  are  of  opiDion^  aB  we  were  on  the 
first  trial,  that  the  verdict  was  contrary  to  law  and  the 
evidence,  bat  the  proponent's  counsel,  Mr.  John  Hichardson^ 
in  the  Circuit  Court,  not  having  moved  for  a  new  trial,  we 
cannot  now  consider  this;  we  are  confined  to  the  exception 
certified  up,  viz..  Did  the  lower  court  err  in  overruling  the 
motion  for  a  judgment  non  obstante  veredicto.  We  cannot  find 
that  there  was  any  err(M:.  The  case  at  bar  most  certainly 
cannot  be  made  to  come  into  the  class  of  cases  where  such  a 
judgment  may  be  given*  This  is  one  of  those  case»  where  it 
would  seem  that  an  injustice  has  been  done,  but  we  are  help- 
less to  remedy  it,  for  the  necessary  steps  have  not  been 
taken  to  enable  us  to  do  so. 

The  exceptions  are  overruled. 

(7.  Creightoii,  for  proponent,  appellant, 

A,  Bosa,  for  contestants^ 

DissEKTiNG  Opinion  of  Judd,  C.  X 

I  am  unable  to  agree  with  my  brethren  in  thii»  case.  I 
admit  that  a  judgment '  against  the  verdict  {non  obstante 
vef'edicio)  is  allowable  by  the  common  law  "  where  the  plea 
to  the  declaration  confesses  a  cause  of  action  in  the  plaintiff 
and  sets  up  matter  in  avoidance,  and  such  matter,  though 
found  true  by  the  verdict  of  the  jury,  is  insufficient  in  law  to 
constitute  a  bar  or  defense  to  the  action,  and  the  Court  will 
enter  a  judgment  for  the  plaintiff  non  obstante  veredicto,'^  1 
Black  on  Judgments,  Section  16.  The  reasoning  is  that  if 
the  plea  is  bad  in  law,  though  the  jury  find  it  true  in  tact,  it 
does  not  entitle  the  defendant  to  judgment,  and,  as  he  by  his 
plea  confesses  the  plaintiff's  case  and  sets  up  new  matter  in 
avoidance,  which,  being  bad  in  law,  the  plaintiff  i&  entitled 
to  judgment.  The  judgment  against  the  verdict  is  by  the 
common  law  on  the  pleadings  alone.  But  we  have  in  this 
country  departed  from  the  common  law  and  established  a 
different  procedure.  The  first  case  in  our  Court  that  I  find 
where   a  judgment   non   obstante    veredicto   is  mentioned^  is 
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Emma  Kaleleonalani  vs.  Hoopiopio  ef  al.,  3  Haw.,  682  (1876.) 
The  bill  of  exceptions  shows  that  certain  exceptions  were 
taken  and  allowed  to  the  admission  of  certain  evidence,  and 
also  that  the  verdict  rendered  was  not  sustained  by  law  or 
evidence.  There  was  no  motion  for  a  new  trial.  The 
Court,  per  Harris,  J.,  say  :  "  We  are  asked  to  enter  judgment 
for  the  plaintiff  non  obstante  veredicto,''  After  discussing  the 
evidence  oflfered  by  the  defense,  they  say  :  "  We  must  decline 
to  enter  judgment  for  the  plaintiff,  but  do  order  a  new  trial." 
It  is  evident  from  this  case  that  the  Court  would  not  have 
hesitated  to  enter  judgment  for  the  plaintiff  if  the  evidence 
had  justified  it.  This  was  not  on  consideration  of  the  plead- 
ings, but  of  the  evidence.  In  Kaia  vs.  Kamaile,  (1880)  4 
Haw.,  362.  the  case  was  ejectment.  The  jury  rendered  a 
verdict  for  defendant  for  the  whole  estate.  The  evidence 
showed  that  the  parties  were  tenants  in  common,  and  there 
had  been  no  ouster.  The  Court,  on  motion,  ordered  a  judg- 
ment to  be  entered  for  plaintiff  for  one-half  of  the  land,  non 
obstante  veredicto.  The  Court,  per  Harris,  C.  J.,  say,  "This 
is  undoubtedly  a  proper  judgment,  for  a  judgment  non 
obstante  veredicto  is  a  proper  judgment  whenever  on  a  review 
of  the  whole  case,  in  any  view  of  it  the  defendant's  claim  has 
no  merits." 

In  Agnew  vs,  McWayne,  4  Haw.,  422,  the  action  was  to 
recover  from  a  stakeholder  the  amount  of  a  bet  on  a  horse 
race.  The  trial  Judge  instructed  the  jury  to  find  for  the 
plaintiff,  but  they  found  for  the  defendant.  The  Court  in 
banco  say,  per  McCuUy,  J.,  ''As  the  verdict  was  expressly 
contrary  to  the  law  so  given  and  to  the  uncontested  facts,  we 
are  of  opinion  that  the  Court  was  right  in  setting  aside  the 
verdict,  and  as  there  was  no  question  upon  the  fact  that  the 
defendant  held  the  plaintiff's  deposit  at  the  date  of  the 
demand,  we  are  of  opinion  that  it  was  proper  to  order  judgment 
for  the  plaintiff,  non  obstante  veredicto,  Cui  bono  another 
trial  ?  There  is  nothing  for  the  jury  to  consider  and  pass 
upon  under  the  facts  and  the  law  as  we  find  it." 

Thus  far  the  cases  ordered  a  judgment  for  the  plaintiff. 
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In  Makea  vs.  Nalua,  and  Kahiuka  vs.  Hobron,  4  Haw.,  227, 
the  Court,  per  Harris,  0.  J.,  ordered  a  judgment  for  the 
defendant,  non  obstante  veredicto.  Here  the  Court  found  that 
the  relationship  proven  by  plaintiff  to  the  person  last  seized 
of  the  land  was  not  within  the  statute  of  descent.  The  jury 
rendered  a  verdict  for  the  plaintiff  to  which  the  defendant 
excepted,  and  moved  for  judgment  in  his  favor  Jion  obstante 
veredicto  which  was  granted.  So  also  in  Lewis'  Adrn.  vs.  Life 
Lis.  Co.,  4  Haw.,  377,  the  Court,  per  McCully,  J.,  say,  "As  a 
verdict  for  the  defendant  is  the  only  one  that  would  be 
authorized  upon  the  law  and  the  undisputed  facts  of  this 
case,  we  think  the  proper  course  now  is  to  order  judgment 
for  the  defendant  non  obstante  veredicto,  and  it  is  so  ordered." 
Here  the  plaintiff's  intestate  had  warranted  that  at  the  time 
his  life  insurance  policy  was  taken  out,  he  was  in  good  health, 
and  had  no  serious  disease.  He  had  a  disease  then  which 
occasioned  his  death  in  twelve  days  thereafter.  Held,  a  breach 
of  the  warranty,  and  so  plaintiff  could  not  recover.  There 
are  five  cases  of  a  similar  character  in  5  Haw.  The  first  is 
Mahuhaliilii  vs.  Hobi^on,  id.,  106.  The  Court  here  reversed  a 
judgment  for  defendant  which  had  been  rendered  by  a  Justice 
in  a  jury  waived  case,  and  ordered  a  judgment  for  plaintiff. 

On  page  371,  Mokuhia  rs.  McCandless,  on  a  question 
reserved,  the  verdict  being  for  plaintiff,  the  Court,  per  Judd, 
C.  J.,  ordered  judgment  for  defendant  non  obstante  veredicto. 

On  page  491,  in  Kauhikoa  vs.  Hobi-on  et  al.,  the  Court, 
per  Preston,  J.,  ordered  the  verdict  set  aside  and  judg- 
ment entered  for  defendants.  The  ground  was  that  as 
defendants  held  the  land  as  devisees  by  virtue  of  the 
adverse  possession  of  their  testator  and  two  others,  the 
defendants'  testator  being  the  survivor  of  joint  disseizors, 
they  were  solely  entitled  to  the  land.  In  Rickard  vs.  Cotdo^ 
id.  507,  the  lower  court  had  ordered  a  defendant,  a  contract 
laborer,  back  to  service  of  plaintiff,  the  Court,  per  Judd,  C.J., 
reversed  the  judgment  and  ordered  judgment  for  defendant* 
The  last  case  reported  is  Kalua  vs.  Selig,  id.  666,  where  the 
Court  say,  "  We  are  of  opinion  that  the  trial  Justice  might 
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properly  have  ordered,  if  asked,  judgment  non  ^stanie 
veredicta,*' 

I  think  it  is  clearly  settled  by  the  ciBkses  above  quoted  that 
this  Court  has  exercised  the  authority  to  set  aside  verdicts 
and  order  jmlgments  either  for  plaintiff  or  defendant, 
according  as  the  uncontested  facts  of  the  case  show  them  to 
be  entitled  bo  judgment 

I  admit  that  in  the  case  before  us  a  judgment  ior  the 
proponent  of  the  •will,  notwithstanding  the  verdict  for  the 
contestant,  would  hardly  be  justified  because  the  question 
whether  the  alleged  subscribing  witness,  Nika,  wrote  his 
name  to  the  will  was  <}ispiited  and  the  contestant  might  on 
another 'trial 'prodoioe  further  evidence  establishing  his  case. 
But  I  can  see  no  reason  why  this  Court  cannot  order  a  new 
Wal.  The  verrdiet  is  twimittedly  -contrary  to  the  evidence 
adduced.  And  the  evidence  on  behalf  of  the  -contestant  that 
Nika  did  not  sign  his  name  to  the  will  because  tJiese 
witnesses  thought  he  could  n6t  write  and  never  knew  him  to 
write  his  name,  does  not  disprove  the  positive  testimony  of 
those  who  saw  him  wTite  .it,  And  of  the  intrinsic  evidence 
afforded  by  the  will  itself.  The  counsel  for  the  proponent 
excepted  to  vthe  verdict  as  contrary  to  the  evidence,  and 
moved  for  judgment  JiOfi  obsianie  veredicto.  It  is  <;ontended 
that  he  should  have  moved  for  a  new  trial,  and  because  he 
^id  not,  but  moved  for  what  ^as  not  granted,  he  has  no 
remedy  and  this  unjust  Terdict  m<u&rt  stand.  The  Circuit 
Judge  refused  his  ^notion  ior  judgment  notwithstanding  the 
verdict,  which  was  based  upon  his  exception  to  the  verdict 
as  being  contpary  to  the  evidence.  Exceptions  were  allowed 
to  this  Tefusal.  I  am  unable  to  see  why  this  does  not  bring 
up  to  this  Court  the  question  whether  the  verdict  was 
sustained  by -the  evidence.  If  we  £ud  that  the  verdict  was 
erroneous  we  ^ave  the  Autboritv  to  either,  .if  the  case 
warrants  it,  OFder  jud^^ent  for  the  proponent  notw^ithstand- 
ing  the  verdict,  or  to  order  a  new  trial  Section  77  of  the 
Act  to  Beorganize  the  Judiciary  provides  for  this.  "  When 
judgment  has  been  entered. in  any  case  in   which  exceptions 
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have  been  allowed,  the  judgment  may  be  vacated  by  the 
Supreme  Court  without  any  writ  of  error  in  like  manner  as 
if  it  had  been  entered  by  mistake,  and  thereupon  such  further 
proceedings  shall  he  had  vi  the  cause  as  to  lokw  and  justice  shall 
appertain^'  This  is-  a  i*eenactment  of  Sec.  839  of  the  Civil 
Code- 

Exceptions  were  allowed  in  this  case  and  I  think  it  proper 
procedure  to  vacate  the  judgment,  presumably  entered  for 
the  contestants,  and  order  a  new  trial.  If  an  exception  to 
the  verdict  as  contrary  to  the  evidence  is  sustained,  it  would 
follow  that  the  verdict  must  be  set  aside,  and  it  depends 
upon  the  view  of  the  Court  upon  the  evidence  whether  a 
new  trial  sliall  be  ordered  or  whether  a  different  judgment 
shall  be  ordered. 

In  sliort,  an  exception  brought  here  to  the  denying  of  the 
motion  for  judgment  notwithstanding  the  verdict  raises,  as  I 
thinks  the  question  upon  which  the  motion  was  founded — 
whether  the  verdict  ought  to  stand — and  the  statute  above 
(pioted  authorizes  us  to  order  &uch  further  pitjceedings  as  to 
law  and  jus^tice  shall  appei'tain,  which  I  think  should  be  a 
new  trial. 

The  supei^^ision  by  the  Court  of  the  verdicts  of  juries  is  in 
my  opinion  a  wholesome  exercise  of  power,  and  is  conducive 
to  the  public  welfare. 
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IN  THE   MATTER    OF   THE    ESTATE    OF    J.    F.    O. 

BANNING. 

Appeal  from  Whiting,  Judge. 

Hearing,  September  19,  1893,     Decision,  October  3,  1893. 

JUDB,    C.J.,    BlCKERTON   AND   FrEAR,   J  J. 

The  case  of  T.  Metcalf,  3  Haw^  (U4.  followed,  holding  that  au  appeal 
lies  to  a  jury  in  probate  matters  only  upon  insues  touching  the 
validity  of  a  will  or  the  descent  of  property. 

Opinion  of  the  Court,  by  Frear,  J. 

In  Pel)ruary,  1893,  a  Judge  of  the  Circuit  Court  ol  the 
First  Circuit,  sitting  in  probate,  allowed  the  accounts  of  the 
^ minis trator,  with  the  will  annexed,  of  the  estate  of  the 
decedent,  and  ordered  a  distribution  of  the  estate^  and  a 
discharge  of  the  administrator,  upon  his  deliyerrng  to  Mrs. 
C.  H.  Banning  and  Mr.  B.  B.  Banning,  the  legatees  named  in 
the  will,  each  one-half  of  the  estate  remaining  iu  his  hands, 
and  filing  receipts  for  the  same — which  was  at^cordingly  done. 
Afterwards  the  legatees  filed  a  petition,  alleging  that  the 
order  of  distribution  and  discharge  was  made  under  a  mis- 
take as  to  the  estate  given  Mrs.  Banning  by  the  will  (which 
provided  that  only  the  income  of  one-half  of  the  estate  should 
l>e  paid  to  herr  during  her  life),  and  that  the  receipts,  which, 
it  is  claimed,  cover  certain  unsafe  investments  made  by  the 
administrator,  were  obtained  by  him  through  misrepresenta- 
tion, concealment,  and  undue  influence,  and  that  the 
administrator  had  not  tiled  full  accounts,  and  praying  that 
the  order  of  allowance  of  accounts  and  discharge  be 
revoked,  and  that  the  administrator  be  required  forthwith  to 
file   his   accounts   in  full.     The   order  was    revoked  on  the 
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ground  of  mistake,  and  the  administrator  was  ordered  to  file 
his  accoantSy  but  the  Judge  found  that  there  had  been  no 
undue  influence,  misrepresentation  or  concealment,  and  ordered 
that  in  making  his  accounts,  the  administrator  might  credit 
himself  with  what  he-  had  paid  to  Mr.  Banning,  holdmg  that 
he,.  Mr.  Banning,,  was  estopped  from  saying  that  he  had  not 
selected  and  accepted  the  monies  and  securities  represented 
by  his  receipt*  Mr.  Banning'  then  appealed  to  the  Circuit 
Court  and  tliere-  moved  that  the  issues  of  undue  influence, 
misrepresentation,  concearment  and  estoppel  be  tried  by  a 
jury.  The  Court  denied  thfr  motion,  ruling  that  the 
appeal  was  not  well  taken,  on  the  grounds-  that  the 
order  appealed  from  was  only  interlocutory,  and  that 
the  issues  were  not  such  as  entitled  the  appellant  to  a 
trial  by  jury  under  the  provisions  of  the  Act  of  1864,. 
"^  To  Authorize  the  Trying  of  Issues  <rf  Fact  in  Matters  of 
Probate  and  Administration  by  a  Jury/*  The  case  comes  to 
as  upon  exceptions  to  this  ruling  of  the  Circuit  Court. 

Whether  the  issues  in  this  case  are  such  as  entitle  the 
appellant  to  a  trial  by  jury,  dejiemls  upon  whether  the  Act 
of  1864  allows  a  trial  by  jury  of  any  issue  of  fact  or  only  of 
ijssues  touching  the  \"jilidity  of  a  will  or  the  descent  of  pro. 
perty.  Prior  to  the  enactment  i>f  this  Act,  all  matters  of 
pi-obate  and*  administration  wei-e  heard  and  determined^ 
whether  in  the  first  instance  c/r  on  appeal,  without  the  inter- 
vention of  a  jury.  (Civil  Code,  Sec.  1241.>  hi  ihf  mailer  of 
die  Esiate  of  T:  Metcalfe  3  Haw.  614,  the  Court  said,,  after 
cjiTotii^  the  prean^ble  and  first  section  of  the  Act  of  1864,. 
which  need  not  be  repeated  here  :  '•^The  Section  1241  of  the 
Civil  Code,  therefore,  remains  in  full  forcCy  except  so  far  a» 
the  last  cited  Act  has-  modified  it,,  and  this^  Act  only  applies 
to  the  '  validity  of  a  will  or  testamentary  devise,  or  faets^ 
touching  the  descent  of  property/  for-  instance  lineage,. 
adoption^  or  the  like.  Tliis  was  the  intention  of  the  Act.  It 
has  never  been  held  or  supposed  to  have  any  other  applica- 
tion,, amd  the  settlement  of  estates  would  be  interminable  if 
every  order  of  a  Judge  in  the  progress  of  administration 
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might  be  appealed  to  a  jury  by  every  one  who  may  think 
they  had  an  interest  in  the  estate,  or  by  every  one,  who, 
having  an  interest  in  the  estate,  might  see  fit,  when  prompted 
by  a  litigious  spirit,  or  by  ill  temper  generally,  to  take  an 
appeal  to  a  jury.  By  examining  the  affidavit  it  is  apparent 
that  there  is  no  fact  at  issue  regarding  the  validity  of  the 
will  of  Mr.  Metcalf  or  the  descent  of  the  property,  and  on 
this  ground  alone,  if  this  were  only  one,  the  motion  must  be 
denied.  But  by  reading  over  the  allegations  of  the  issue  of 
facts  in  the  affidavit,  it  will  be  found  that  not  one  of  them 
contains  any  allegation  of  a  fact  upon  which  a  jury  can  be 
called  to  give  a  verdict." 

It  is  contended,  however,  that  so  much  of  this  opinion  as 
relates  to  the  construction  of  the  Act  of  1864,  limiting  the 
right  of  trial  by  jury  in  probate  matters  to  issues  touching 
the  validity  of  a  will  or  the  descent  of  property,  was  a  mere 
obiter  dictum^  inasmuch  as  the  court  was  not  obliged  to  decide 
that  point,  since  it  held  that  the  issues  raised  were  not 
issues  of  fact  at  all,  but  issues  of  law.  There  is  considerable 
difference  of  opinion  as  to  what  are  and  what  are  not  obiter 
dictUy  and  as  to  what  weight  and  respect  should  be  given  to 
former  opinions  of  a  court  in  general.  On  principle  it  would 
seem  that  an  opinion  expressed  after  due  consideration 
upon  a  point  closely  connected  with,  or  apparently 
though  not  necessarily  in  fact  involved  in  a  case, 
should  be  respected  more  than  an  opinion  expressed 
after  but  little  consideration  upon  a  point  clearly  in 
issue.  On  the  other  hand,  a  decision  given  with  or 
without  full  consideration  upon  a  point  actually  in  issue, 
may  be  and  often  is  reversed  by  a  subsequent  decision,  if 
believed  to  be  erroneous.  It  is  of  great  importance  that  the 
law  should  be  decided  correctly,  but  it  is  perhaps  equally 
important  that  the  law  should  be  certain. 

In  the  Metcalf  case,  as  it  seems  to  us,  the  question  now 
raised  was  properly  passed  upon  by  the  Court.  In  that  case 
two  questions  were  raised,  (1)  did  the  law  limit  trial  by  jury 
in  probate  matters  to  certain  issues  of  fact,  and  (2),  were  the 
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issues  raised  issues  of  law  ?  A  decision  of  either  of  these 
questions  in  the  affirmative  would  have  disposed  of  the  case ; 
a  decision  of  either  in  the  negative  would  have  made 
necessary  a  decision  of  the  other.  Which  question  then  can 
be  said  to  have  been  necessarily  involved  in  the  case,  and 
which  not?  The  Court  decided  both  questions  in  the  affirm- 
ative, and  might  have  rested  the  case  on  a  decision  of  either 
without  touching  the  other.  The  opinion  on  which  question 
then  was  obiter  dicfum  ? 

The  decision  in  the  Metcalf  case  was  upon  a  doubtful 
point,  the  attention  of  the  Court  was  evidently  directed  to 
the  question  as  one  properly  raised  in  the  case,  the  opinion 
was  expressed  apparently  after  due  deliberation,  and  the 
construction  put  upon  the  statute  has  long  been  acquiesced 
in,  and  does  not  appear  to  be  contrary  to  the  policy  of  the 
law.  Formerly,  jury  trials  were  not  allowed  by  our  laws 
upon  any  issues  in  probate  matters,  and  in  other  jurisdictions 
such  trials,  if  not  confined  to  the  issue  of  devisavit  vel  noii, 
have,  as  a  rule,  been  allowed,  not  as  a  matter  of  right,  but  only 
upon  such  issues  as  the  probate  judge,  in  his  discretion, 
thought  proper  to  send  to  a  jury.  See  Bradstreet  V8. 
Bradstreet,  64  Me.,  209,  and  cases  there  cited.  The  Circuit 
Judge  would  not,  as  contended  by  counsel,  be  left  sole  arbiter 
of  the  issues  of  fact.  Under  Chapter  CIX.  of  the  Laws  of 
1892,  an  appeal  still  lies  in  probate  matters  to  the  Supreme 
Court  on  questions  of  fact  as  well  as  of  law,  except  in  cases 
in  which  an  appeal  lies  to  a  jury. 

In  view  of  the  foregoing,  we  do  not  feel  that  we  can  con- 
sider this  question  as  if  now  raised  for  the  first  time,  and  we 
do  not  find  sufficient  reason  for  reversing  the  former  opinion 
of  the  Court.  It  may  be  added  that  the  majority  of  the  Court 
are  also  of  the  opinion  that  the  statute  was  rightly  construed 
in  the  Metcalf  case. 

It  is  unnecessary  for  us  to  say  whetlier  the  order  appealed 
from  is  interlocutory  or  final. 
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The  exceptions  are  dismissed. 

A.  8.  Hariwdl  and  W.  A.  Kinney,  for  the  petitioner. 

F.  M,  Haichy  for  the  administrator. 


PROVISIONAL   GOVERNMENT   OP   THE    HAWAIIAN 
ISLANDS  vs.  WALTER  G.  SMITH. 

Question  Reserved. 

Hearing,  September  20,  1893.       Decision,  October  28,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  JJ. 

A  publication  m«,y  be  libelloUH,  althoug-h  it  refers  to  a  person  indirectly^ 
as  where  it  is  allegorical. 

A  publication  may  be  libellouH^  although  it  does  not  impute  a  criminal 
offense. 

It  is  for  the  Court  to  say  whether  a  publication  is  capable  of  the  mean- 
ing" attached  to  it  by  the  innuendoes,  and  for  the  jury  to  say  wheth- 
er that  is  the  true  mean  in  g*. 

Where  words  are  libellous  only  when  read  in  the  litfht  of  extrinsic 
facts,  such  facts  must  l)e  averred,  and  the  word.s  must  be  connected 
with  them  by  colloquia. 

An  innuendo  can  explain  words,  but  cannot  add  to  thera  a  sense  which 
they  do  not  ordinarily  bear. 

An  indictment  for  words  capable  of  a  libellous  meanin"^  may,  upon 
demurrer,  be  amended  by  the  insertion  of  averments  and  colloquia 
to  show  that  the  meaning  is  libellous. 

Opinion  of  the  Court,  by  Frear,  J. 

Question  reserved  by  Judge  Whiting  at  the  last  August 
Term  of  the  Circuit  Court  of  the  First  Circuit  as  to  the 
sufficiency  of  the  indictment,  upon  general  demurrer. 

The  defendant  is  charged  with  having  published  in  a  news- 
paper a  libellous  article  of  and  concerning  one  Claus  Spreck* 
els.  The  indictment  contains  introductory  averments  and 
eoUoqiiia  to  show  that  Claus  Spreckels,  who  is  not  named  in 
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the  article,  is  the  person  referred  to  therein,  and  sets  forth 
the  article  in  full,  with  innuendoes.  The  passages,  with  the 
innuendoes,  which  are  especially  relied  upon  as  showing  that 
the  article  is  libellous,  are  as  follows,  in  the  first  count : 

''His  (meaning  said  Glaus  Spreckels')  next  move  was  to 
attack  his  (meaning  said  Claus  Spreckels')  debtors  who  were 
of  the  dominant  party  through  the  courts,  and  by  a  quiet 
word  here  and  a  useful  thaler  (meaning  dollar)  there  inflame 
the  Boyalist  faction  (meaning  the  supporters  of  said  Liliuo- 
kalani)  and  induce  it  in  spite  of  its  great  respect  for  its  own 
neck  to  commit  some  overt  act,  (meaning  allegorically  that 
said  Claus  Spreckels  then  and  there  had  instigated  others  to 
commit  an  offense,  to  wit,  the  offense  of  speaking  seditious 
words  by  publishing  verbally  to  the  supporters  of  said 
Liliuokalani  with  a  seditious  intent,  words  tending  to  cause 
them  to  commit  an  overt  act  of  a  seditious  nature). 

•K>  «  «  «  «  «- 

It  appeared  that  the  inculpated  millionaire  (meaning  said 
Claus  Spreckels)  had  carried  his  sedition  on  his  sleeve.  He 
(meaning  said  Claus  Spreckels)  had  run  at  the  mouth  about 
his  plans,  and  had  entrusted  grave  secrets  to  men  who  could 
not  retain  them.  It  was  easy,  therefore,  to  prove  that  he 
(meaning  said  Claus  Spreckelsj  was  a  conspirator  against 
the  peace  and  dignity  of  the  Provisional  Government  of 
Germany  (meaning  allegorically  Hawaii ;  and  meaning  that 
said  Claus  Spreckels  was  guilty  of  an  offense,  to  wit,  seditious 
conspiracy,  by  conspiring  with  others  with  a  seditious  intent 
to  excite  the  supporters  of  said  Liliuokalani  to  furtner  a 
seditious  intention,  to  wit,  an  intention  of  acting  against  the 
peace  of  the  Provisional  Government  of  the  Hawaiian 
Islands)." 

The  second  count  differs  from  the  first  only  in  the 
innuendoes  which  follow  the  phrases,  "  overt  act "  and  "  Pro- 
visional Government  of  Germany,"  being  in  the  second  count 
as  follows : 

"  (Allegorically  meaning  thereby  and  by  the  words  below 
set   forth  that  said   Claus  Spreckels   then   and   there   had 
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mi^tigated  others  to  oommit  an  offense,  to  wit,  treason,  by 
inciting  others  to  commit  an  overt  act  of  war  against  the 
Provisional  Government  of  Hawaii,  said  persons  so  instigated 
then  owing  allegiance  to  the  Provisional  Government  of  the 
Hawaiian  Islands,  and  that  said  Claus  Spreckels  was  then 
and  there  an  accessorv  before  the  fact  to  such  overt  act  of 
treason). 

f Meaning  allegorically  Hawaii,  and  meaning  in  conjunction 
vith  the  words  above  set  out  that  said  Claus  Spreckels  was 
guilty  of  an  offense,  to  wit^  conspiracy  to  commit  treason  by 
treasonably  conspiring  with  others  to  induce  certain  persons 
to  commit  overt  acts  of  insurrection  against  the  Provisional 
tiovomment  of  the  Hawaiian  Islands)/' 

The  article  purports  to  relate  to  the  doings  and  experi- 
ences of  a  German  in  Germany.  It  is  contended  for  the 
prosecution  that  the  article  is  allegorical  and  that  it  was 
intended  and  was  understood  to  relate  to  the  doings  and 
experiences  of  Claus  Spreckels  in  the  Hawaiian  Islands. 

The  defendant  contends  that  because  the  article  is 
allegorical  it  cannot  be  libellous,  for  by  the  statute  ^^  a  libel 
is  a  publication  *  *  *  which  directly  tends  to  injure  the 
fame,  reputation  or  good  name  of  another/'  etc.  It  seems  to 
us  that  the  word  **  directly '"  in  the  statute  refers  to  the 
effect  and  not  to  the  mode  or  form  of  the  publication.  A 
publication  may  indirectly  refer  to  a  person,  but  directly 
tend  to  injure  his  good  name.  This  distinction  is 
well  illustrated  by  another  statute  which  defines  a  con- 
spiracy as  a  combination  '*  to  do  what  plainly  and  directly 
tends  to  excite  or  occasion  offense,  or  what  is  obviously 
and  directly  wrongfully  injurious  to  another :  for  instance — 
*  *  *  To  prevent  another,  by  indirect  and  sinister  means, 
from  exercising  his  trade/' 

Defendant  further  contends  that  to  be  libellous  the  publica- 
tion must  impute  to  the  complainant  a  criminal  offense.  The 
statute  defines  as  libellous  any  printed  publication  which 
**  directly  tends  to  injure  the  fame»  reputation  or  good  name 
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of  another  person,  and  to  bring  him  into  disgrace,  abhorrence, 
odium,  hatred,  contempt  or  ridicule,  or  to  cause  him  to  be 
excluded  from  society."  This  statute  clearly  does  not 
confine  libels  to  publications  which  impute  a  criminal  offense. 
And  it  was  so  held  by  Mr.  Justice  McCnlly  in  Btx  vs.  Oibson^ 
6  Haw.,  310.     See  also  State  vs.  Spear,  13  R.  l.^  324. 

It  is  not  for  us  to  say  whether  the  publication  in  question 
directly  tends  to  injure  the  reputation  of  Clans  Spreckels  and 
to  bring  him  into  disgrace,  odium^  etc.,  nor  is  it  for  us  to  say 
just  what  the  publication  was  intended  or  understood  to 
mean.  We  have  only  to  say  whether,  as  read  in  the  light  of 
properly  averred  extrinsic  facts  necessary  to  explain  its 
meaning,^  it  is  capable  of  a  libellous  meaning,  and  whether 
«uch  extrinsic  facts  are  properly  averred.  It  is  for  the  jury 
to  pass  upon  the  actual  meaning  of  the  words,  and  to  say 
whether  they  are  in  fact  libellous  unless  the  Court  must  find 
by  an  inspection  of  the  indictment  that  the  publication  in 
the  light  of  properly  averred  extrinsic  facts  is  incapable  of  a 
libellous  meaning.     Blagg  vs.  Start,  10  Q.  B.,  899. 

We  think  that  the  words  in  question  are  capable  of  a 
libellous  meaning.  They  may,  in  view  of  possible  extrinsic 
facts  known  to  the  reader,  be  taken  to  impute  to  Clans 
Spreckels  the  offense  of  instigating,  or  conspiring  with, 
others  to  commit  a  seditious  offense,  as  set  forth  in  the 
innuendoes  in  the  first  count,  or  the  offense  of  instigating,  or 
conspiring  with,  others  to  commit  the  offense  of  treason,  as 
set  forth  in   the   innuendoes   in   the  second  count,   or  they 

■r 

may  be  taken  to  impute  the  doing  of  acts,  hostile  to  the 
existing  Government,  which  are  not  covered  by  any  penal 
statute.  It  is  for  the  jury  to  say  whether  the  true  meaning 
of  the  word^  has  been  attached  to  them  in  the  innuendoes. 

Being  of  the  opinion  that  the  publication  is  susceptible  of 
A  libellous  meaning  in  the  light  of  possible  extrinsic  facts,  it 
remains  for  us  to  say  whether  such  facts  are  properly 
^xverred.  Where  words  are  used  in  their  ordinary  sense,  no 
extrinsic  facts  need  be  averred  to  show  their  meaning,  but 
where,  as  in  the  present  case,   they  are  alleged  to  be  used. 
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allegorically,  in  a  sense  which  conld  not  be  understood  but 
for  the  knowledge  of  certain  extrinsic  facts,  it  is  necessary  to 
aver  those  facts  in  order  to  show  on  the  face  of  the  indict- 
ment the  meaning  of  the  words.  If  the  words  standing  alone 
are  ambiguous,  there  must  be  in  general  three  things  to 
show  their  true  meanings  (1)  averments  of  extrinsic  facts, 
which  explain  the  meaning  of  the  words,  (2)  colloquiciy 
connecting  the  words  with  those  facts,  and  (3)  innuendoes, 
pointing  out  the  meaning  of  the  words  when  read  in  the 
light  of  those  facts.  The  publication  in  question  is 
ambiguous.-  Bead  in  their  literal  sense,  the  words  do  not 
refer  to  Claus  Spreckels,.  nor  are  they  of  a  libellous  nature. 
Certain  extrinsic  facts  are  averred  to  show  that  the  words 
refer  to  Claus  Spreckels,  and  there  is  a  colloquium  that  the 
words  were  published  of  and  concerning  Claus  Spreckels,  but 
there  is  no  colloquium  that  they  were  published  of  and 
concerning  the  extrinsic  facts  set  forth  in  the  averments,  nor 
are  there  any  averments  of  extrinsic  facts,  or  coUoquia,  to 
show  that  the  words  are  used  in  a  libellous  sense.  Innu- 
endoes alone  are  not  sufficient ;  they  may  explain  what 
already  appears  upon  the  record  as  a  ground  for  the 
explanation,  but  they  cannot  add  to,  or  alter  the  sense  of  the 
expressions  as  usually  understood.  The  publication  in 
question  is  allegorical  or  ambiguous  as  to  other  matters,  for 
instance,  as  to  the  country  and  the  political  parties  or 
situation  in  the  country  of  which,  as  well  as  to  the  person  of 
whom,  it  is  written^  There  should  be  averments  and 
eoUoquia  to  explain  the  allegorical  language.  If  the  indict- 
ment contained  proper  averments  and  coUoquia  to  show  that 
the  meaning  set  forth  in  the  innuendoes  might  reasonably  be 
put  upon  the  words  of  the  publication,  it  would  be  for  the 
jury  to  say  whether  the  averments  are  established  by  the 
evidence,  whether  the  coUoquia  are  true,  and  whether  the 
innuendoes  express  the  real  meaning  of  the  words.  See  Rex 
r«.  Home,  Cowp.  672;  Van  Vechteti  vs.  Hopkiiis,  5  Johns.  211 ; 
Mix  V8.  Woodward,  12  Conn.  262 ;  Emery  vs.  Prescott,  54  Me. 
389 ;  Hoare  vs.  Silverlock,  12  Ad.  &  E.  N.  S.  624. 
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Oounsel  for  the  prosecution  at  the  hearing  before  this 
Court  moved  for  leave  to  amend  the  indictment  by  inserting 
certain  oolloquia  which  would  at  least  to  some  extent  supply 
the  deficiencies  above  referred  to,  but  this  Court  cannot 
properly  grant  such  motion.  We  think  that  the  demurrer 
should  be  sustained-^  but  that,  under  the  provisions  of 
Section  -33  of  the  Criminal  Practice  Act,  the  Circuit  Court 
may  allow  an  amendment  to  the  indictment,  by  the  insertion 
of  proper  averments  and  eolloqma, 

F,  M.  Hatch,  for  the  prosecution. 

A,  8.  Uaartwdl,  for  defendant 


T.  W.  KAWLINS  vs.   THE  HONOLULU  SOAP  WORKS 

COMPANY, 

Exceptions. 

Hearing,  SfiWEMBfiR  20,  1893.    Decision,  December  14,  1893. 

JUDD,  C.J.,  Bickerton  and  Frear,  J  J. 

(t  is  unnecessary  to  «et  fortla  in  a -complaint  the  substance  of  the  con* 
tract  sued  ou^  a  copy  of  which  is  attached  to  and  made  a  part  of  the 
complaint.  If  a  part  but  not  all  of  the  contract  is  so  set  forth,  the 
objection  of  variance  does  not  lie. 

A  general  averment  of  perfornHinoe  is  suflBcient,  where  groat  ptxsUxity 
is  thereby  avoided  and  where  the  covenants  and  conditions  are  aU 
in  the  aflfirmative  and  conjunctive. 

If  defendant's  promise  contains  an  exception  to  his  liability,  the  com- 
plaint must  show  that  the  alleged  breach  does  not  come  within  the 
exception. 

That  the  defendant  refuses  to  allow  t4le  plaintiff  to  "perform  his  part  of 
the  contract  or  to  pay  him  therefor,  is  a  sufficient  allegation  of  a 
breach  of  covenant  to  pay. 

The  plaintiff  agreed  to  work  '*  in  a  skillful  and  proi)er  manner ''  and  "  to 
the  satisfaction ''  of  the  defendant.  Held,  the  defendant  is  bound 
to  be  satisfied  if  the  work  is  done  in  a  skillful  and  proper  manner. 
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Opinion  of  the  Court,  by  Freab,  J. 

The  plaintiff  declares  upon  a  contract  made  January  5, 
1893,  whereby  he  agreed  "  in  consideration  of  the  amount 
below  specified  to  be  paid  to  him,"  to  work  for  the  defendant, 
a  corporation,  '*  as  a  soap-boiler  for  the  term  below  set  forth, 
and  to  give  his  whole  time,  skill  and  experience  to  the 
business  of  said  company  |  the  defendant] ;  and  to  conduct 
the  business  of  soap-making  in  a  skillful  and  proper  manner 
and  to  the  satisfaction  of  the  said  company,  €uid  to  properly 
care  for  the  apparatus  and  effects  of  the  company  intrusted 
to  his  charge,  and  to  oversee  and  direct  the  employees  who 
work  under  him ;"  and  the  defendant  '*  in  consideration  afore^ 
said"  agreed  to  pay  plaintiff  "  $166.66  per  month,  payable 
monthly  during  the  term  of  this  contract."  It  was  also 
agreed  that,  *<  if  the  company  shall  find  it  necessary  for  any 
cause  to  shut  dt)wn  its  works  for  any  period  over  three 
months,  the  salary  of  the  party  of  the  second  part  [the  plain* 
tiff]  shall  be  suspended  until  work  is  resumed,"  and  that, 
"  this  contract  shall  remain  in  force  for  the  term  of  three 
years  from  the  date  hereof,  provided,  said  party  of  the 
second  part  performs  said  work  to  the  satisfaction  of  the 
company  and  as  directed  by  it." 

Performance  of  the  contract  on  the  part  of  the  plaintiff 
until  April  22,  1893,  and  his  readiness  and  willingness  to 
perform  ever  since  is  averred  in  general  terms. 

The  breach  assigned  is  ''that  the  defendant  refuses  to 
allow  him  so  to.  do,  or  to  pay  him  therefor."  Ad  damnum 
$10,000. 

The  defendant  demurred  generally,  and  the  case  comes  to 
us  upon  exceptions  to  the  ruling  of  the  Circuit  Court, 
sustaining  the  demurrer. 

In  support  of  the  demurrer  it  is  contended  that  the 
averments  of  (1),  the  contract^  (2),  the  performance  and  (3), 
the  breach,  are  insufficient,  and  (4),  that  the  contract  was  not 
binding  upon  the  defendant. 

The  objection  to  the  statement  of  the  contract  is  based 
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upon  the  rule  that  if  the  defendant's  promise  contains  an 
exception  or  a  proviso  which  qualifies  his  liability,  the 
declaration  must  notice  the  exception  or  proviso,  or  there  will 
be  a  fatal  variance.  In  this  case  the  plaintiflF,  after  averring 
the  making  of  the  contract,  a  copy  of  which  is  made  a  part 
of  the  complaint,  set  forth  in  his  own  words  the  substance 
of  the  covenants  to  work  and  to  pay,  but  did  not  notice  the 
exception  to  the  defendant's  liability  in  case  it  should 
become  "  necessary  for  any  cause  to  shut  down  its  works  for 
any  period  over  Hiree  months,"  or  the  proviso  that  the 
plaintiff  should  perform  the  work  "  to  the  satisfaction  of  the 
company  and  as  directed  by  it."  It  was  unnecessary  to 
repeat  the  substance  of  this  exception  or  tliis  proviso,  or 
even  the  covenants  themselves ;  all  were  set  forth  in  the 
very  words  of  the  contract,  iu  the  copy  which  was  made  a 
part  of  the  complaint.  Besides,  this  objection  cannot  be 
raised  on  demurrer,  for  there  can  be  no  variance  between  the 
declaration  and  the  proofs  until  the  proofs  are  in.  The  copy 
of  the  contract  which  is  before  the  Court  is  not  a  part  of  the 
evidence,  but  a  part  of  the  complaint. 

It  is  further  argued  that  a  general  averment  of  perform- 
ance is  insufficient.  This  objection  cannot  be  raised  by 
general  demurrer.  Proctor  vs.  Sargenty  2  M.  <fe  G.,  20.  But 
we  think  the  objection,  even  if  raised  by  special  demurrer,  is 
not  well  taken.  At  common  law,  it  is  true,  performance  of 
covenants  and  conditions  must  generally  be  averred  with 
certainty  and  particularity.  This  rule  has  been  changed 
by  statute  in  those  of  the  United  States  which  have  adopted 
the  Code  Pleading  (Bliss,  Code  PL,  Sec.  301),  but  certain 
exceptions  to  the  rule  are  recognized  even  at  common  law. 
For  instance,  a  general  mode  of  pleading  is  allowed  where 
great  prolixity  is  thereby  avoided.  In  this  case,  to  allege 
particularly  the  place,  manner,  and  times  of  performance 
of  each  of  the  covenants  and  conditions,  would  require  great 
prolixity.  It  is  more  usual,  perhaps,  even  in  such  cases,  to 
aver,  performance  at  least  in  the  words  of  the  contract,  if  not 
with  greater  particularity  ;  but  where,  as  in  the  present  case. 
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the  covenants  are  all  in  the  affirmative  and  conjunctive,  a  gen- 
eral averment  is  sufficient  without  repeating  the  words  of  the 
contract. 

The  allegation  of  defendant's  breach  is  insufficient.  By 
the  contract,  "  if  the  company  shall  find  it  necessary  for  any 
cause  to  shut  down  its  works  for  any  period  over  three 
months,  the  salary  of  the  party  of  the  second  part  shall  be 
suspended  until  the  work  is  resumed.'*  This  constitutes  an 
exception  to  defendant's  liability,  which  may,  for  aught 
that  appears,  exist  in  this  instance,  in  which  case  non-fay- 
ment  of  the  salary,  would  not  be  a  breach  of  the  contract, 
notwithstanding  the  fact  that  the  plaintiff  had  done  all  things 
on  his  part.  The  plaintiff  should  be  allowed  to  amend  his 
complaint  so  as  to  show  that  defendant's  alleged  breach  does 
not  come  within  this  exception.  Otherwise,  the  statement  of 
the  breach  is  sufficient.  The  action  is  assumpsit  for  breach 
of  the  entire  contract.  Nt)t  being  an  action  for  tortuous 
preventing  of  plaintiff's  performance,  no  allegation  to  that 
effect  is  necessary.  The  defendant's  promise  is  to  pay  (not 
to  employ),  and  the  plaintiff's  performance  is  a  condition 
precedent  to  the  payment.  The  defendant's  breach  consists 
in  its  refusal  to  p.ay,  not  in  its  refusal  to  employ,  for  it  did 
not  promise  to  employ.  It  may,  at  pleasure,  discharge  the 
plaintiff,  but  it  cannot  refuse  to  pay  him  if  he  performs  his 
party  or  if  he  is  ready  and  willing  to  do  so,  for  the  defendant 
cannot  set  up,  as  a  defense,  non-performance  of  which  itself 
is  the  cause.  Aspdiii  vs.  Austin^  5  Ad.  k  EL,  G71 ;  Dunn  cs. 
SayleSy  lb,,  685.  The  allegation  "  that  the  defendant  refuses 
to  allow  him  [the  plaintiff]  so  to  do  [perform  his  part]  or  to 
pay  him  therefor"  is  a  sufficient  allegation  of  the  breach. 

The  plaintiff  agreed  to  conduct  the  business  of  soap-making 
"to  the  satisfaction"  of  the  company,  and  the  company 
agreed  to  pay  him  for  the  work,  provided,  he  performed  it 
"  to  the  satisfaction"  of  the  company.  It  is  argued  that 
these  words  made  the  company  sole  judge  of  the  satisfactor- 
iness  of  the  work,  and  that  the  mere  fact  that  it  dismissed 
the  plaintiff,  is  conclusive  proof  that  in  the  judgment  of  the 
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company,  he  did  not  perform  the  work  satisfactorily — in 
other  words,  that  the  company  might  at  pleasure  discharge 
and  refuse  to  pay  the  plaintiff,  and  that  the  jury  ought  not 
to  be  allowed  to  inquire  into  either  the  existence  or  the 
reasonableness  of  the  defendant's  dissatisfaction. 

This  argument  is  unsound.  It  is  based  on  the  erroneous 
assumptions,  that  a  person  would  not  discharge  an  employee 
unless  dissatisfied  with  his  work,  and  that,  if  an  employer 
says  he  is  dissatisfied  with  the  work,  he  must  be  conclusive!}' 
presumed  to  speak  the  truth.  It  is  true,  that  in  contracts  to 
be  performed  to  the  satisfaction  of  another,  that  other  is  sole 
judge  of  the  satisfactoriness  of  the  work — where  the  other 
words  or  the  subject  matter  of  the  contract  do  not  show  a 
different  intention.  But  the  fact  that  one  is  sole  judge  does 
not  authorize  him  to  act  whimsically  or  in  bad  faith.  The 
very  term  "  judge"  implies  fairness  of  action  and  the  exercise 
of  one's  judgment,  not  mere  whim  or  will.  The  jury  in  sucli 
cases  may  inquire  into  the  existence,  but  not  the  reasonable- 
ness, of  the  dissatisfaction,  for  a  person  may  be  satisfied 
with  that  which  is  poorly  done  and  dissatisfied  with  that 
which  is  well  done.  De  gusiibus  tion  est  dispatandum.  In 
Wwahip  v8.  Portland,  L.  B.  B.  &  A.  Ass.,  78  Me.,  571, 
by  the  terms  of  the  contract,  the  employee,  a  base  ball 
manager,  might  be  discharged  before  the  expiration  of  the 
term  if  he  should  become  unfit,  for  any  cause  whatever,  in 
the  judgment  of  the  employers,  to  fulfill  his  duties  in  a 
satisfactory  manner.  The  Court  held  that  the  employers 
were  sole  judges  of  the  sufliciency  of  the  reason  for  discharge, 
but  that  they  must  act  in  the  utmost  good  faith  and  not  give 
a  false  reason, — as  falsely  pretend  that  the  employee  was 
incompetent  or  inefficient  when  their  real  reason  was  his 
refusal  to  submit  to  a  reduction  of  his  compensation.  To 
the  same  effect  are:  Sihby  M,  Co.  m.  CAico,  24Fed.  K.,  893 
(contract  for  a  fire  engine  to  be  satisfactory  to  a  committee) ; 
Camphell  P.  P.  Co.  vs.  Thorp,  36  Fed.  R.,  414  (printing 
presses),  decided  by  Jackson  and  Brown,  now  Justices  of  the 
United  States  Supreme  Court;  Daggett  vs.  Johnson,  4:9  Yt, 
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345  (milk-paais.)-;  McClnre  Bros.  vs.  Briggs,  58  Vt.,  82  (organy; 
Singerly  vs.  Thayer^  108  Pa.  St.,  291  (elevator);  Steley  vs. 
WeUes,  120  Pa.  St.,  69  (reaper);  Andrews  vs.  Stlfidd,  2  C.  B. 
N.  a,  779  (carriage);  Btadhard  vs.  Lee,  S  B.  A  «.,  364 
(sewers).  The  foUowing  cases:  Bromnvs.  Foster:,  113  Mass., 
136  (clothes);  '2!ahski  vs.  Clark,  44  -Conn.,  218  ([bust^; 
McCarren  vs.  McNuliy,  7  Gray,  139  (book-ca»e);  Hart  vs. 
Hart,  22  barb.,  606  (support);  Bucksport  A  B.  it.  Go.  vs. 
Breivei',  67  Me.,  395  (location  of  railway);  Gh'bsoa  vs.  Cranage^ 
39  Mich.,  49  (portrait);  and  Bnsh  vs.  KM,  2«  Pac.  R  (Col. , 
^21  (service);  are  sometimes  cited,  «ome  of  them  -by  defen- 
dant's  comisel  in  this  case,  in  support  of  the  posi4;ion  thakt 
contracts  of  this  nature  are  optional  with  the  party  wJio  is  t«* 
be  satisfied.  But  not  one  of  these -cases  goes  so  far.  They 
merely  show  that  the  party  who  is  to  be  satisfied  is  sofe 
judge,  and  that  the  reasonableness  of  the  dissatisfaction 
cannot  be  inquired  into.  They  -do  not  hold  that  the 
existence  of  the  dissatisfaction  cannot  te  inquired  into.  In 
each  of  these  cases  the  party  was  shown  to  he  in  fact 
dissatisfied. 

There  are  a  few  cases  in  wlii<;h  contracts  'terminable  'hy  a 

party  ^*if    dissatisfied"  have    %een    held    or    said    to    be, 

termitiable  at  will,  but  these  are  either  oases  in  w4iich  the 

word  '*  dissatisfied  '^  was  used  generally,  not  of  the  work  or 

the   pay   or   anything  in   particular,  ;and   was   coupled  with 

other  words  of  option, -such  as  "liked"  {Provost vs.  Harwood, 

29  Vt.,  219),  or  "  wish  "  {-Rossit^  vs.  Cooper,  .23  Vt.,  522),  or 

"choose"  (Evans   vs.   BeiifTett,   7    Wis.,    404),    or    ^* desire*' 

\Whiicomb  vs.  Gilman,'35  Vt.,  297),  all  contracts  for  service; 

-or  cases  in  which  the  language  of  the  courts  in  this  respect 

went  much  farther  tian  the  facts  of  the  cases  required,  as  in 

Wood  B.    (ft   M.    Co.    vs.    Smith,    5Q   Mich.  -565    (harvesting 

machine)  and  Tyler  vs.  Ames,  S  Lan8.,:280  (service);  or  cases 

which    are    simply    contrary   to    reason   and    authority,    as 

apparently,   Gray  vs.  C^nt.  K.   Co.,  11  Hun,,  70  (steamboat), 

-and  Spring  vs.  Ansonia  C.  Co.,  24  Hun.,  175  (service),  which 
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we  have  not  at  baud,  but  which  are  referred  to  in  42  Am^ 
Rep.,  158  11. 

There  is  nothing  in  the  contract  in  question  to  make  it 
terminable  at  will.  The  company  cannot  rescind  it  so  far  a^ 
the  clause  in  question  is  concerned  unless  actually  dissatisfied 
with  plaintiff's  work.  For  auglit  that  appears  it  may  have 
discharged  and  refused  to  pay  the  plaintiff  because  dissatis- 
fied  with  the  amount  of  his  salary^  or  for  some  other  reason 
tban  dissatisfuetion  with  his  work,.  and>  it  is  only  his  work 
that  is  required  to  be  satisfactory  by  the  covenant  and 
eondition  in  question^  To  go  no  further,,  tlie  question  of  the 
existence  of  defendant's  dissatisfaction  would  havn  to  go  U> 
the  jai'y- 

But  is  there  anything  in  the  contract  which  would  require 
the  jury  to  go  further  and  pass  upon  the  reasonableness  of  the 
dissatisfaction,  if  any  ?  It  may  be  unwise  for  a  person  t<>^ 
engage  to  satisfy  another^  but  if  he  chooses  to  do  so,  the 
Court  must  hold  him  to  bis  contract,  but  it  will  not  so 
construe  the  contract  unless  such  clearly  appears  to  be  the 
intention  of  the  parties.. 

In  some  cases,,  the  courts  have  held,  from*  the  nature  oi 
subject  matter  of  the  contract,  that  the  parties  must  have 
intended  that  the  dissatisfaction  should  be  reasonable  in- 
wrder  to  justify  rescission.  Duplex  Boiler  Co,  vs.  Garden,  101 
N.  Y.,  387  (alterati(m  of  boilers);  Miestll  vs,  lus,  CV,  Z6  N.  Y., 
115  (physician's  certificate  in  life  insurance  case);.  Braunstei)^ 
rn.  Ins,  Co.y  1  B.  &.  S.,  783  (proof  of  death);.  jDaW^/iaa  vs.  King,. 
4  Bing.  N.  C,  105  (repairs  to  building).  In  such  cases  the 
parties  could  not  be  restored  to  their  formjer  position  upon  a 
rescission  of  the  contract  ^  nor  were  the  feelings^  taste, 
sensibility,  personal  convenience,  or  individual  preference,  of 
»ne  of  the  parties  involved. 

lu:  other  eases  the  courts  have  held  that  the  word 
^*  satisfaction  "  was  similarly  qualified  by  the  other  words  of 
the  contract.  See  Sloan  vs.  Baydeu,  110  Mass.»  141  (serviced 
and  the  dissenting  opinion  of  Bissell,  J.,  in  Bush  vs.  Koli, 
nHprcf,     In  Dacfijeit    vs.  Johnson,  supra,  the  Court  say,  "  If  a 


HAWLINS  V8,  HONOLULU  SOAP  WORKS  CO,    2C9 

man  orders  a  garment  made  of  given  material  and  fashion, 
and  promises  to  pay  if  satisfied,  he  <cannot  say  that  the 
garment,  in  material  and  manufacture,  is  according  to  the 
order,  and  yet  refuse  to  test  the  fit  or  pay  for  it;''  that  is, 
lie  cannot  say  he  i«  dissatisfied  in  any  respect  in  which  the 
rest  of  the  contract  is  complied  with.  In  DoU  vs,  Nobk,  116 
N.  T.,  230,  work  was  to  be  done  Bpon  a  house  ^*  m  tl>e  best 
workmanlike  manner  *  *  *  aad  to  the  entire  satisfac- 
tion "  of  the  party  for  whom  it  was  to  be  done.  The  <;aurt 
sustained  the  trial  judge  who  charged  the  jury^  "That  while 
the  contract  provided  tliat  it  was  to  be  -done  to  the  owner's 
^satisfaction,  that  clause  must  be  regarded  as  qualified  by  the 
other  provisions  of  the  contract  that  it  wa«  to  be  done  in  the 
best  workmanlike  manner ;  and  that  was  tl>e  test  of  a  correct 
and  full  performance  of  the  contract.^'  This  is  much  like 
the  ca'ie  at  bar.  The  plaintiff  was  to  conduct  the  business 
in  a  *^ skillful  and  proper  manner*^  as  well  as  **to  the 
satisfaction"  of  the  Company.  The  reason  for  holding 
that  ordinarily  in  contracts  of  this  nature  the  reasonable- 
ness  of  the  dissatisfaction  of  the  person  who  is  to 
l3e  satisfied  cannot  be  inquired  into  is,  that  he 
may  be  satisfied  with  that  which  is  poorly  done  and 
dissatisfied  with  that  which  is  well  done,  and,  therefore,  to 
prove  that  a  thing  is  well  done  is  not  equivalent  to  proving 
that  it  is  satisfactorily  done.  This  reason  does  not  applj 
here,  because  a  person  cannot  work  in  a  "  skillful  and  proj)er 
manner"  and  ^*  to  the  satisfaction"  of  another  if  that  other 
may  be  satisfied  only  with  that  which  is  unskillfully  and 
improperly  done.  These  two  covenants  must  have  the  same 
meaning  or  be  inconsistent  An  impossibility  is  juot  required 
of  the  plaintiff  and  could  not  have  been  contemplated  by  the 
parties.  If  the  covenants  were  in  the  alternative  (as  in  Clark 
vs.  Rice,  46  Mich.,  308),  they  might  have  different  meanings, 
and  then  it  would  be  sufficient  if  either  were  performed. 
Being  in  the  conjunctive  they  must  from  their  nature  belong 
to  the  same  class.  Taking  the  whole  contract  together,  it  is 
<clear  that  the  object  was  to  secure  skillful  and   proper  \York, 
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not  merely  to  gratify  unreasonable  taste,  sensibility  or' 
preference.  If  the  plaintiff  did  all  things  reqjtiired  of  him  by^ 
the  contract  in  a.  skillful  and  proper  manner,. the  defendant  i^ 
lx>und  tabe  satisfied! 

The  demurrer  is  sustained  ou  the  ground  that  the  allega- 
fion  of  defendant's  breach  is  insufficient,,  as  above  indicat'Cd,. 
but  overruled  as  to  the  other  points.  The  plaintiff  should 
r»e  allowed  to  amend  his*  cemplaint  a»  indicated,  and  the  case 
is  remandied  to  the  Circuit  Coiurt  for  such  further  proceedings 
as  may  be  proper.^ 

G.  Brown,  for  plaintiff. 

A,.S,  Harlivell  and.i^.  Jf.  Hatch,  for  defendant- 


OARL   HENOCH  vs.  THE   HAWAHAN   GOVERNMENT: 

ExOEFflONS. 

Hearing^  Skptember  21,  1893.     Decisiop^,  Novembek  2^  1893. 

JUDD,    C.J^    BiCKERTON    AND    FrEA1{,    JJT 
^\\<t  evidence  HBstai'nf'ng  the  Tei-diH,  the ChuM  refuno  i6.«et  it  aside* 

Opinion  of  the  Court,  by  Judd,.  C.J. 

Tlie  verdict  of.  the  jury  in  this  case  having  been  for  defen- 
dant, tl*e  plaintiff  exciepted  to^  it  and  moved  for  a*  new  trial 
oil  the  ground  that  it  was  contrary  to  law  and  the  evidence. 
The  actioii  was- in  asHumpsit  for  J51554.29  with  interest,  for 
expenses  incurred  and  outlaj'*  mtule  l)y  plaintiff  residing  in. 
Brenven,.  Germany,,  as  an  i\^Q\\i  of  tlio  Board  of  luunigration 
of  tlie  Hawaiiaji  Government  in  endeavoring  to  secure 
immigrants  to  this  country  either  fi-om  the  Madeira  or  the 
Azores-  Islands.  The  account  shows  an  expenditure  of 
*4()22.71J.  during  1889  and.  1890  by  plaintiff  in  this  behalf 
and  a  credit  of  $3000  on  the  20th  February,  1890,  which  the 
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evidence  shows  was  paid  by  the  Planters'  Labor  and  Supply 
Company.  The  action  is  for  the  residue  with  interest.  The 
item  contested  by  defendant  at  the  trial  was  the  salary  and 
trayeling  expenses  of  one  P.  A.  Dias,  who  went  from 
Honolulu  to  Madeira  via  Bremen  and  his  return  fare, 
amounting  in  all  to  12955.93.  It  was  claimed  by  de- 
fendant that  Dias  was  not  employed  by  the  Government 
but  was  sent  by  Hackfeld  &  Co. 

It  will  be  seen  that  the  payment  of  $3000  on  this  account 
more  than  discharged  the  outlays  for  the  personal  expenses 
of  the  plaintiff  Henoch  and  discharged  part  of  the  claim 
made  on  account  of  the  employment  of  Dias.  The  charge 
for  the  salary  and  expenses  of  Dias  went  to  the  jury  under 
instructions  which  were  not  excepted  to.  The  sending  of 
Mr.  Dias  was  five  months  before  the  appointment  of  the 
plaintiff,  and  the  Court  charged  the  jury  that  if  they  found 
that  Mr.  Dias  was  not  employed  by  the  Government  they 
would  not  be  justified  in  charging  defendant  with  his  salary 
previous  to  plaintiff's  own  appointment.  Subsequent  to 
plaintiff's  appointment,  if  they  should  find  that  Mr.  Dias  was 
a  necessary  agent  or  adjunct  to  Mr.  Henoch's  carrying  out 
the  enterprise  on  behalf  of  the  Government,  they  might 
allow  a  reasonable  salary  for  him  for  this  period,  and  his 
traveling  expenses  to  and  fro.  To  hold  the  Government 
liable  for  Dias'  salary  and  expenses  the  jury  must  find  either 
that  Dias  was  employed  by  the  Government  or  that  he  was 
employed  by  Henoch  under  his  own  employment  for  the 
purpose  of  carrying  out  the  contract,  and  that  such  employ- 
ment was  necessary.  But  if,  from  all  the  evidence,  the  jury 
should  be  satisfied  that  this  arrangement,  (the  sending  of 
Mr.  Dias)  was  entirely  between  Mr.  Henoch  and  Mr.  Glade,  or 
of  Hackfeld  &  Co.,  they  could  not  hold  the  defendant  liable. 
After  hearing  the  arguments  of  counsel  and  carefully 
reviewing  the  evidence  on  both  sides,  we  find  sufficient 
evidence  to  sustain  the  verdict.     The  credibility  and  weight 
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of  the  testimony  was  within  the  province  of  the  jury.     We 
overrule  the  exception. 

F,  M.  Hatch,  for  plaintiflf. 

P.  Nermann  of  counsel  for  defendant. 
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Exceptions. 
Hearing,  Sepiember  21,  1893.     Decision,  November  2,  1893. 

JuDD,  C.J.,  Biokerton  and  Frear,  J  J. 

Where  the  trial  Judge  allowed  and  gave  a  request  for  instruction  in 
writing  and  modified  it  by  an  addition  thereto,  the  addition  being* 
taken  down  by  a  stenographer  and  thereafter  transcribed  and  filed^ 
the  statute  {Chap.  o6.  Laws  of  1892),  was  complied  with. 

Part  payment  on  a  note  made  by  an  assignee  under  an  assignment  by 
the  maker  of  all  his  property  to  realize  upon  and  distribute  among* 
his  creditors  pro  rata,  is  not  a  payment  from  which  a  now  promise 
of  the  original  debtor  could  be  inferred  to  take  the  note  out  of  the 
statute  of  limitations. 

Mere  acceptance  of  a  pro  rata  dividend  on  an  assignment  for  the  benefit 
of  creditors  does  not  imply  an  agreement  to  relinquish  the  residue 
of  the  debt. 

The  deed  of  assignment  did  not  contain  an  agreement  that  the  receipt 
by  the  creditor  of  his  proportion  of  the  proceeds  of  the  debtor'^ 
property  should  be  in  full  satisfaction  of  the  debt  and  the  creditor 
made  no  promise  to  that  effect :  Held,  it  was  erroneous  to  instruct 
the  jury  that  if  they  find  that  the  acceptance  of  a  smaller  sum  bj 
the  creditor  was  in  full  satisfaction  for  the  note,  they  might  find  for 
the  defendant.  The  charge  should  have  been  that  there  was  no 
evidence  of  a  release  or  of  any  agreement  for  a  release  of  the  claina 
by  the  plaintiff. 

A  collateral  benefit  such  as  the  prompt  payment  -of  proceeds  of  a  debt- 
or's property  to  his  creditors  would  be  a  valid  consideration  to 
support  an  agreement  for  the  relinquishment  of  the  residue  of  the 
debt — if  such  agreement  had  been  made. 
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Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  an  action  of  assumpsit  to  recover  the  balance  jdne 
on  a  promissory  note  payable  on  demand  made  by  Tai  Lung 
Co.  in  favor  of  L.  Ahlo  for  $764.20,  dated  the  2d.  April,  1883. 
It  appears  that  on  the  14th  June,  1885,  the  defendant,  then 
being  a  storekeeper  in  Kohala,  Hawaii,  under  the  name  of 
Tai  Lung  &  Co.,  made  an  assignment  of  all  his  property  to 
Kimo  Pake  and  C.  Bolte,  to  realize  upon  and  distribute 
among  his  creditors  pro  rata.  The  assignees  sold  the 
property  and  paid  dividends,  to  the  creditors  in  1886,  one  of 
16  per  cent,  on  February  11th,  and  the  final  one  of  7J  per 
cent,  on  the  16th  July.  On  these  dates  H.  Hackfeld  &  Go. 
were  owners  of  the  note  in  question,  by  delivery  and 
indorsement  in  blank,  L.  Ahlo,  waiving  notice,  protest  and 
demand,  and  this  firm  indorsed  on  the  note,  "Rec'd  1st 
dividend  of  estate  of  T.  L.  &  Co.  Feb.  11,  '86— $145.52 ;  July 
16,  '86 — $72.76."  The  note  also  bears  the  statement  written 
across  its  face,  "Settled  July  17,  '86,  by  L.  Ahlo.  R  H.  & 
Co.  by  E.  Suhr ;"  and  it  thereby  became  again  the  property 
of  the  plaintiff.  The  sum  claimed  in  the  declaration 
amounted,  with  interest  to  7th  June,  1892,  when  the  declara- 
tion was  sworn  to,  to  $929.89.  The  statute  of  limitations  was 
pleaded,  and  it  had  run  against  the  note  at  the  date  of  suit 
(six  years  from  the  date  of  the  note  being  April  3,  1889), 
unless  the  last  payment  made,  16th  July,  1886,  took  the  note 
out  of  the  statute.  The  jury  found  a  verdict  for  the 
defendant. 

The  plaintiff's  bill  of  exceptions  raises  as  the  first  point, 
that  the  trial  Judge  of  the  Circuit  Court,  First  Circuit,  in 
giving  the  second  instruction  to  the  jury  asked  for  by  the 
plaintiff  having  modified  it,  did  not  observe  the  terms  of  the 
statute  governing  such  cases,  to  wit,  Sec.  6,  Chap.  56,  Laws 
of  1892.     The  charge  asked  for  was : 

"If  the  jury  believe  from  the  evidence  that  defendant,  or 
any  one  on  his  behalf,  and  with  his  sanction,  made  a 
payment   on   account  of  said  note  within  six  years  prior  to 
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June  24,  1892,  then  the  statute  of  limitations  has  not  yet  run 
against  it."  The  Court  allowed  this  instruction  and  gave  it, 
adding,  '*  That  is  to  say,  that  it  is  evidence  that  there  has 
been  a  new  promise  that  the  statute  does  not  run."  This 
second  request  for  instruction  is  marked  "  allowed"  in  the 
margin,  and  the  addition  made  by  the  Court  was  delivered 
orally  and  taken  down  by  the  stenographer  and  transcribed. 
The  statute  referred  to  directs  the  Court  to  write  in  the  mar- 
gin of  requests  for  instructions,  **  given"  or  "  refused,"  accord- 
ing as  the  Court  shall  approve  or  disapprove  of  them.  It  also 
prescribes  that  it  is  competent  for  the  Court  to  modify  an 
instruction,  and  to  give  in  its  modified  form,  *'  but  in  such 
manner  that  it  shall  distinctly  appear  what  instruction  was 
given  and  what  refused,  in  whole  or  in  part.  All  written 
requests  for  instructions  shall  be  filed  in  the  cause,  and  shall 
be  part  of  the  record  therein ;  and  the  Court  shall  in  no  ease 
orally  qualify,  modify  or  explain  the  same  to  the  jury."  Sec. 
2  of  the  Act  requires  the  Court  to  reduce  its  charge  to  writ- 
ing and  read  it  to  the  Jury.  Sec.  3  is  as  follows  :  "  In  cases 
where  an  official  stenographer  is  present  and  taking  notes  of 
the  trial  proceedings,  it  shall  not  be  necessary  for  the  Court 
to  reduce  its  charge  to  writing,  but  such  charge  may  be 
orally  given  and  noted  by  such  stenographer."  Then  follows 
directions  in  regard  to  transcribing  these  notes,  certifying 
and  filing  them,  etc.  This  last  quoted  section  must  be  read 
together  with  the  last  clause  of  Sec.  6  and  the  two  mean 
together  that  the  Court  shall  not  orally  qualify,  modify  or 
explain  the  charge  to  the  jury  unless  the  whole  charge  shall 
be  taken  down  at  the  time  by  the  stenographer  and  thereafter 
transcribed  and  filed.  The  object  of  these  provisions  is  to 
secure  in  writing  as  a  part  of  the  record  of  the  case  the 
exact  words  of  the  Court  in  giving  the  law  to  the  jury,  ar> 
that  it  would  not  be  dependent  on  mere  memory  for  its 
reproduction.  We  consider  that  the  statute  was  complied 
with  in  this  case. 

The  addition  made  by  the  Court  was  good  law.     Angell  on 
Limitations,   Sec.   240,   says,  "An    acknowledgment  or  neisr 
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promise  may  be^  iaferred  from  the  fact  of  part  payment  of  a 
contract  within  six  years/'  etc.  Pari  payment  is  only  prima 
facie  evidence  and  may  be  rebutted  by  other  evidence,  and 
by  the  circumstances'  under  which  it  is  made.  .Cases  cited 
in  Note  to  Angell,  See.  24:(X  The  Court  cannot  imply  a 
promise  from  the  mere  fact  of  part  payment  as  an  inference 
eflaw.  It  must  be  left  to  the  jury.  White  vs.  Jordan,  21 
Me.,  370. 

We  will  next  consider  the  exx;eption  taken  to  the  granting 
of  the  defendant's  request  for  instruction,.  **  that  payments 
90  account  on  plaintiff's  note  made  by  defendant'^  assignee 
without  defendant's  authority  are  not  evidence  of  a  new 
promise  on  the  part  of  defendant  and  will  not  take  the  note 
oat  of  the  operation  of  the  statute  of  limitations." 

The  great  weight  of  authority  sustains  this  proposition. 
Reed  vs.  JoJinson,  1  R.  I.,  81.  The  bead  note  is,  "A  deed  of 
assignment  made  by  a  debtor  for  the  payment  of  certain 
debts  and  for  the  payment  of  his  debts  generally,,  and  partial 
payments  made  by  the  assignee  to  a  creditor,  is  not  sufficient 
eyidence  of  a  new  promise  to  avoid  the  statute  of  limitations." 
The  facts  of  this  case  are  very  similar  to  those  of  the  one  at 
bar.  They  were  even  more  favorable  to  the  plaintiff  for  the 
assignor  had^  after  the  sale  of  the  property  and  before  pay- 
ment of  the  dividend,  designated  to  the  assignee  the  note  in 
suit  as  one  of  the  claims  provided  for  by  the  assignment. 
The  court  in,  a  well  considered  decision  hold  that  the 
assignee  for  the  benefit  of  creditors  is  not  an  agent  of  the 
assignor,  but  an  independent  contractor,  responsible  to  the 
creditors  for  the  proper  performance  of  his  trust.  In 
Campbell  vs.  Baldwin,  130  Mass.,  200,  it  was  said  that  "the 
ground  on  which  a  part  payment  is  held  to  take  a  case  out  of 
the  statute  is  that  such  payment  is  a  voluntary  admission  by 
the  debtor  that  the  debt  is  then  due,  which  raises  a  new 
promise  by  implication  to  pay  it  or  the  balance.  To  have 
this  effect  it  must  be  such  an  acknowlegment  as  reasonably 
leads  to  the  inference  that  the  debtor  intended  to  renew  his 
promise   of   payment."     "  In  the    case    at   bar   the    plaintiff 
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executed  a  mortgage  in  which  he  gave  to  the  mortgagee  a 
power  to  sell  the  estate  and  to  appropriate  the  proceeds 
to  the  payment  of  the  mortgage  debt.  But  this  cannot 
fairly  be  construed  as  a.n  authority  to  the  mortgagee  to 
make  a  new  promise  on  behalf  of  the  mortgagor  to  pay  the 
debt,  so  as  to  avoid  the  statute  of  limitations."  * 

In  Boscoe  vs.  Hah,  7  Gray,  274;  Stoddard  vs,  Doane^ 
id.  387,  and  Robinson  vs.  Thomas,  13  Gray,  381,  it 
was  held  that  the  insertion  of  a  debt  in  a  schedule 
of  creditors,  filed  and  sworn  to  by  a  debtor  under  proceed- 
ings in  insolvency  is  not  such  an  acknowledgment  as  will 
take  the  debt  out  of  the  statute  of  limitations.  The  payment 
of  a  dividend  by  an  assignee  under  insolvent  laws  will  not 
take  the  residue  of  the  debt  out  of  the  statute  of  limitations 
as  against  the  debtor,"  In  the  second  of  these  cases  Chief 
Justice  Shaw  said ;  *'  To  have  this  effect  (of  a  new  promise) 
it  is  manifest  that  the  payment  must  be  made  by  the  debtor, 
or  by  his  order,  or  by  an  agent  fully  authorized  for  the 
purpose.  It  is  an  act  of  his  mind,  from  which  the  implied 
promise  to  pay  the  residue  of  the  debt  arises.  We  are  of 
opinion  that  a  payment  by  an  assignee  in  insolvency  is  not  a 
payment  by  the  insolvent  or  his  order,  within  the  meaning  of 
this  rule.  The  assignee  is  bound  by  law  to  pay  the  dividend 
which  has  been  declared,  he  is  the  debtor  to  that  amount. 
The  original  debtor  cannot  delay  or  prevent  such  payment  if 
he  would.  It  is  not  a  personal  or  voluntary  act  of  the 
insolvent," 

This  reasoning  is  applicable  to  the  case  at  bar,  the  only 
difference  being  that  here  the  assignee  takes  his  authority 
from  the  deed  of  assignments 

It  is  held  in  Great  Britain  that  a  payment  of  dividends  by 
an  official  assignee  does  not  take  claims  out  of  the  statute, 
Davies  vs.  Edwards,  6  Eng.  L.  &  Eq.,  520.  Everett  vs.  Robei^t- 
^on,  1  Ellis  cfe  Ellis,  15. 

We  have  found  one  case  where  it  is  held  that  the  payment 
of  a  dividend  by  a  trustee,  under  a  deed  to  trustees  in  trust 
for   the   benefit   of  creditors,  was  treated  as  the  act  of  the 
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makers  by  their  agent,  and  as  evidence  of  a  new  promise. 
Barger  vs,  Durvin,  22  Barb.,  69.  But  this  case  is  disapprov- 
ed in  Pickett  vs.  King,  34  Barb.,  193,  where  the  Court  hold 
that  an  assignee  is  not  an  agent  authorized  to  renew  a  debt,, 
or  take  it  out  of  the  statute  of  limitations,  as  against  the 
assignor.  Pickett  vs.  King  was  af&rmad  by  the  Court  of 
Appeals — 34  N.  T.,  175.  In  Roosevelt  vs.  Mark,  6  John.  Ch.,. 
292,  Chancellor  Kent  uses  this  strong  language — "  It  is  going 
unreasonably  far  to  construe  payments  by  assignees  or 
trustees  who  are  not  parties  to  the  contract,  or  under  any 
personal  obligation  to  pay  or  contribute,  as  meaning  more 
than  they  plainly  import,  or  as  carrying  with  them  sufficient 
evidence  of  a  renewed  personal  promise  of  the  original  debtor 
to  pay.  Such  special  trusts  were  not  created  for  any  such 
purpose ;  and  it  is  perverting  the  intention  of  the  parties,, 
and  is  plainly  repugnant  to  the  reason  and  equity  of  the 
trust,  to  make  the  ordinary  execution  of  the  trust  the  ground 
of  a  constructive  new  assumption  of  the  debt  by  the  debtor." 

In  Pickett  vs.  King,  vide  supra,  the  Court  say,  "  The  only 
promise  made  by  the  defendant  was  made  in  and  by  hi» 
assignment,  and  no  person  is  therein  authorized  to  make  any 
Bew  promise  for  him.  It  would  be  highly  unjust  to  allow  an 
assignee,  under  such  construction,  to  continue  and  revive  a 
debt  of  his  assignor  indefinitely  and  against  his  will  and 
without  his  knowledge."  This  viev»  is  also  held  in  Parson 
vs.  Clark,  59  Mich.,  419,  and  in  Marienthal  us.  Hosier,  16  Ohio 
St.  566.  We  heartily  adopt  it.  The  facts  and  circumstances 
of  the  payment  in  question  not  being  disputed,  and  they 
not  showing  a  new  promise  by  Tai  Lung,  a  direction  to 
the  jury  might  well  have  been  asked  for  and  given  that  the 
part  payment  by .  Bolte  to  Hackfeld  &  Co.  did  not  take  the 
note  out  of  the  statute. 

The  Court  in  the  case  at  bar  charged  the  jury  that  "  if  they 
believe  that  while  the  note  was  so  held  by  Hackfeld  &  Co., 
they  received  payment  of  a  certain  sum  upon  it  under  the 
assignment  which,  as  between  the  parties,  that  is  to  say,  Tai 
Lung  and  Hackfeld  &  Co.,  was  in  full  payment  of  it,  then 
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that  was  an  extinguishment  of  the  claim.  But  if  you  find 
that  it  was  merely  a  payment  on  account  and  that  such  en- 
dorsements of  payments  were  made  by  the  authority  of  Tai 
Lung,  that  is  to  say,  if  Hackfeld  &  Co.  credited  these  amounts 
upon  the  note  by  the  authority  or  with  the  consent  of  Tat 
Lung,  then  that  is  evidence  of  a  new  promise  and  will  date 
from  the  date  of  the  payment,  the  latter  payment  being  as  I 
read  it  July  16th,  1886,  the  suit  having  been  brought  on  the 
24th  June,  1892.  If  you  find  from  the  evidence  that  Hack- 
feld &  Co.  did  receive  a  small  portion  of  the  note  as  fall 
satisfaction  for  the  note,  then  you  must  find  for  the  defen- 
dant. If,  however,  you  find  that  they  did  not  do  so,  but 
these  credits  which  were  made  upon  the  note  were  by  the 
authority  of  Tai  Lung,  then  that  is  evidence  for  you  to  con- 
sider whether  or  not  there  has  been  a  new  promise." 

Was  it  proper  to  leave  to  the  jury  the  question  whether 
the  remaindei'  of  the  xiebt  was  released  by  Hackfeld  &  Co.  ? 
We  find  it  laid  down  in  well  accepted  authority  that,  in 
general,  the  accepta.nce  of  a  less  sura  of  money  than  is 
actually  due  is  not  a  satisfaction  of  the  debt  and  will  not 
extinguish  it,  though  it  was  agreed  by  the  creditor  to  operate 
as  such,  as  there  Is  no  consideration  for  the  relinquishment 
This  rule  is  considered  so  harsh  and  so  violative  of  good 
faith  that  courts  are  disposed  to  take  out  of  the  rule  aH 
those  cases  where  there  was  any  new  consideration  or  where 
there  was  any  collateral  benefit  received  by  the  creditor. 
**  Courts  have  departed  from  it  on  slight  distinctions." 
Kellogg  vs.  Richards,  14  Wend.,  1\&\- Brooks  vs.  White,  2 
Met.,  285. 

"  The  rule  and  the  reason  were  purely  technical,  and  often 
fostered  in  bad  faith." 

"  The  history  of  judicial  decisions  upon  the  subject  has 
shown  a  constant  effort  to  escape  from  its  absurdity  and 
injustice."     Harper  vs.  Graham^  20  Ohio,  106. 

The  jury  had  before  them  the  fact  of  the  taking  of  all  the 
defendant's  goods  from  his  store  to  be  sold  for  the  benefit 
of  his  creditors.     This  insured  the  creditors  that  the  debtor's 
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property  would  promptly  be  applied  to  their  debts  and  they 
received  22, J  per  cent.  From  these  facts  the  jury  might  well 
find  that  this  collateral  benefit  was  a  sufficient  consideration 
and  so  an  agreement  to  accept  in  full  could  be  supported. 
This  was  a  much  more  substantial  consideration  than  some 
that  were  held  good  by  the  ancient  authorities,  as  in  PinneFs 
case,  5  Coke,  117,  yi'here  the  gift  of  a  horse  or  the  like  is 
stated  to  be  good  consideration  though  of  far  less  value  than 
the  debt  released,  and  as  stated  in  Sibner  vs.  Tripp,  15  M.  & 
W.,  37,  that  if  a  piece  of  paper  or  a  stick  of  sealing  wax  is 
i$abstituted  the  bargain  may  be  carried  out. '  We  find  in  18 
Am.  &  Eng.  Encyc.  of  Law,  p.  232,  that  it  was  held  in  Arnold 
VH,  Bailey,  24  S.  Car.,  493,  that  the  acceptance  in  writing  of 
the  terms  of  an  assignment  for  the  benefit  of  creditors, 
accompanied  by  a  receipt  of  a  portion  of  the  proceeds  of  the 
assigned  estate,  is  a  sufficient  consideration  to  support  the 
argeernent  to  receipt  in  full,  and  neither  the  acceptance  nor 
the  receipt  need  be  under  seal." 

But  in  this  case,  as  we  find  by  a  reference  to  it  in  Jaffray 
vfi,  Sieedman  (So.  Car.),  14  S.  E.,  632,  the  assignment  provided 
that  every  accepting  creditor  shall  receive  the  sura  appor- 
tioned to  him  in  full  satisfaction." 

In  the  case  before  us  we  do  not  find  any  evidence  of  a 
release  by  H.  Hackfeld  &  Co.  The  deed  of  assignment  does 
not  contain  any  agreement  that  the  receipt  of  his  proportion 
by  the  creditor  shall  be  in  satisfaction  of  the  debt  or  operate 
as  a  discharge  of  the  residue.  Nor  is  there  any  evidence 
that  H.  Hackfeld  &  Co.  made  any  such  promise.  "An 
acceptance  alone  of  the  terms  of  an  assignment  for  benefit  of 
creditors  is  not  equivalent  to  a  release."  Jaffray  vs.  Steed- 
man,  supra.  It  is  held  ii^  Sanborn  dt  Warner  vs.  Norton  (& 
Dentz,  69  Tex.,  308,  that  a  general  assignpient  with  no 
provision  for  a  release  by  those  accepting  its  benefits  does 
not  bar  the  accepting  creditor  from  collecting  the  balance  due. 

Acceptance  of  a  dividend  by  a  creditor  who  does  not  sign 
the  deed  of  assignment  which  contained  an  agreement  for 
delay  does   not   preclude   him   from   the   right  to  beging  an 
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action  on  the  note.  Bank  of  Bellow' a  Falls  vs.  Demingy  17  Vi, 
367.  We  are  obliged  to  hold  on  authority  that  from  the 
bare  acceptance  of  the  dividend  by  Hackfeld  &  Co.  cannot  be 
implied  a  relinquishment  of  the  residue.  The  trial  Judge, 
however,  left  it  to  the  jury  to  find  whether  the  acceptance  by 
Hackfeld  &  Co.  of  a  small  part  of  the  debt  was  in  full 
satisfaction  for  the  note,  which  was  erroneous.  It  may  be 
cogently  asked  what  difference  it  would  make  with  the 
result,  if  the  jury  found  that  the  note  was  not  discharged  by 
Hackfeld  &  Co.,  if  it  was  barred  by  the  statute  of  limitations. 
The  difficulty  is  this :  there  were  two  defences,  of  the  statute 
of  limitations  and  of  a  release.  The  verdict  was  a  general 
one;  Now  if  the  jury  considered  that  a  release  was  duly 
proven,  under  the  instruction  leaving  them  free  to  so  find, 
this  would  be  final  and  they  might  not  have  considered  the 
other  defense,  or  whether  a  new  promise  to  pay  the  debt  was 
made  by  Tai  Lung  after  the  payment  of  the  dividend. 

It  is  true  that  the  jury  may  have  found  against  the  defen- 
dants upon  all  the  points ;  a  special  verdict  would  have  made 
this  clear ;  but  as  the  instruction  respecting  the  release  may 
have  misled  the  jury  and  diverted  their  attention  from  the 
other  points,  we  are  obliged  to  sustain  the  exception  on  this 
point,  being  the  refusal  to  grant  the  fourth  instruction  asked 
by  plaintiff,  and  grant  a  new  trial. 

The  plaintiff  also  excepted  to  the  verdict  as  contrary  to 
the  weight  of  evidence.  It  appears  that  plaintiff  showed  a 
copy  of  a  letter  addressed  to  defendant  dated  February  6th, 
1889,  requesting  payment  of  the  note,  and  stated  that  he 
received  a  reply  in  course  of  mails  in  which  defendant  said 
he  had  not  then  the  money  to  pay,  but  would  settle  it  by 
and  by.  This  letter  was  not  produced.  Defendant  denied 
receiving  the  letter  and  answering  it.  .We  find  no  presump- 
tion from  the  fact  that  a  letter  was  sent  that  it  was 
answered  or  answered  in  any  particular  way. 

As  to  other  verbal  promises  said  by  plaintiff  and  others  to 
have  been  given  by  defendant — these  were  denied  by 
defendant,  and  this  was  left  to  the  jury.     It  was  for  them  to 
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decide  and  not  for  the  Court.     AVe  overrule  this  ground  of 
exception. 

C,  W,  Ash/ord,  for  plaintiff. 

F,  3L  Hatch,  for  defendant. 


IN  THE  MATTER  OF  THE  APPEAL  OF  THE  HA- 
WAIIAN  TRAMWAYS  COMPANY,  respecting  Stamp 
Duty  on  License  for  its  Cars. 

Heabikg,  September  21, 1893.     Decision,  September  25, 1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

An  Act  of  the  Legislature  prescribing  that  a  company  operating  a  street 
railway  *'  shall  pay  to  the  Department  of  the  Interior  the  sum  of  ten 
dollars  per  annum  as  a  license  tax  upon  each  passenger  car  used  by 
it  and  no  greater  sum  shall  be  exacted  as  car  license,"  does  not  ex- 
empt the  licenses  so  issued  from  the  stamp  duty  imposed  by  law 
upon  licenses  issued  from  the  office  of  the  Minister  of  the  Interior 
or  other  Government  department. 

Opinion  op  the  Court,  by  Judd,  C.J. 

The  Minister  of  Finance  assessed  a  stamp  duty  upon  the 
car  licenses  of  the  Hawaiian  Tramways  Company.  The 
Company  being  dissatisfied  therewith,  the  question  is  referred 
to  this  Court  upon  a  case  duly  made  and  furnished  by  the 
Minister  of  Finance. 

The  Hawaiian  Tramways  Company  is  a  corporation 
operating  a  street  railway  in  Honolulu  under  the  provisions 
of  Acts  of  the  Legislature,  Chapter  XXXIV.  of  the  Laws  of 
1884  and  Chapter  XVIII.  of  the  Laws  of  1886.  The 
company  has  eighteen  cars,  the  Jicenses  for  which  the 
Minister  of  Finance  claims  are  subject  to  a  stamp  duty  in 
accordance  with  the  provisions  of  Chapter  CIIL  of  the  Laws 
of  1892,  and  has  assessed  the  stamp  duty  upon  them.     The 
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company  claims  that  the  assessment  is  unlawful,  on  the 
ground  that  said  cars  are  exempt  from  all  charges  for  licenses 
or  stamp  duties,  except  such  as  are  expressly  provided  iu 
Section  11  of  the  Act  of  1884,  Chapter  XXXIV.  This 
section  reads  as  follows:  "Said  William  R  Austin,-  his 
associates  and  assigns  or  successors,  shall  pay  in  annual  pay- 
ment to  the  Department  of  the  Interior  the  sum  oi  ten  dolhirs 
per  annum,  as  a  license  tax  upon  each  passenger  car  used  by 
him  or  them,  and  no  greater  sum  shall  be  exacted  as  car 
license." 

It  is  claimed  in  behalf  of  the  company,  appellant,  which 
holds  the  franchise  from  Wm.  R.  Austin,  that  the  rating  by 
the  Legislature  of  the  annual  fee  for  the  license  of  each 
passenger  car  at  ten  dollars  and  no  more,  excludes  these 
licenses  from  the  operation  of  the  general  law  which  imposes 
a  stamp  duty  for  the  purpose  of  revenue  upon  all  licenses 
issued  from  the  Interior  Department  or  from  any  other 
department  of  the  Government. 

We  do  not  think  tliat  the  Act  which  conferred  the  franchise 
of  operating  a  street  railway  upon  the  appellant  companj- 
and  which  established  the  annual  license  tax  upon  each  of  its 
passenger  cars  at  ten  dollars,  is  of  any  greater  obligation  or 
solemnity  in  respect  to  the  license  in  question  than  any  other 
Act  of  the  Legislature  imposing  a  license  fee  upon  any 
business  or  occupation.  The  Legislature  imposes  the  tax  in 
both  instances.  When  the  franchise  was  granted  to  this 
company  in  1884,  and  renewed  in  1886,  there  was  in 
existence  the  Stamp  Act  of  1876,  which  prescribed  that  there 
should  be  due  and  payable  the  sum  of  one  dollar  for  stamp 
duty  upon  "  licenses  issued  from  the  office  of  the  Minister 
of  the  Interior  or  other  Government  department." 

The  car  license  in  question  issues  from  the  office  of  the 
Minister  of  the  Interior  because  Section  11  of  the  Act  of 
1884  requires  the  fee  for  it  to  be  paid  to  the  Department  of 
the  Interior ;  and  from  the  nattire  of  the  case,  a  license  must 
issue,  not  only  to  show  that  the  fee  has  been  paid,  but  that 
the  car  is  in  fact  licensed. 
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We  place  no  importance  upon  the  language  of  Section  11, 
that  "no  greater  sum  shall  be  exacted  as  car  license."  If 
these  words  were  not  in  the  law,  and  it  merely  prescribed 
ten  .dollars  as  the  licence  tax,  no  greater  sum  could  be 
exacted,  so  long  as  this  tariff  remained  unchanged  by  the 
Legislature.  The  statute  does  not  say  that  the  payment  of 
ten  dollars  shall  be  in  full  discharge  of  the  license  tax,  and 
any  stamp  duty  now  or  hereafter  to  be  levied  upon  licenses 
for  vehicles  for  transportation  of  passengers.  The  statute 
contains  no  reference  to  the  stamp  duty  upon  the  license. 

The  Legislature  of  1892,  in  Chapter  CIII.,  amended  the 
Stamp  Act  by  imposing  a  sliding  scale  of  stamp  duties  upon 
Hcenses,  graduated  according  to  the  amount  of  the  fee  for  such 
licenses.  The  car  licenses  in  question  are  not  exempted  from 
stamp  duty  by  this  Act  or  by  any  law  of  this  country,  and 
we  therefore  decide  and  adjudge  that  the  annual  licenses  of 
the  passenger  cars  of  the  Hawaiian  Tramways  Company  are 
assessible  with  the  stamp  duty  in  accordance  with  the 
provisions  of  Chapter  CIIL,  Laws  of  1892. 

P,  NcKmcuDi,  for  the  Company,  appellant. 

Attorney-General  IV.  0,  Smithy  for  the  Government,  respon- 
dent. 
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AH  PING  and  YOUNG  CHING,  Plaintiffs  in  Error,  vs. 
THE  PROVISIONAL  GOVERNMENT  OF  THE  HA- 
WAIIAN ISLANDS.  Defeiidaut  in  Error. 

PROVISIONAL   GOVERNMENT    OF    THE    HAWAIIAN 
ISLANDS  vs.  TAM  SING. 

Hearing,  September  21,  1893.  Decision,  October  13,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

Section  68  of  the  Act  to  Roorffanize  the  Judiciary  Department,  approved 
Noveml>er  2oth,  1S92  (Chapter  LVII.  Laws  of  1SJ)2),  does  not  allow 
the  trial  of  a  defendant  in  a  criminal  case,  on  appeal,  by  the  Circuit 
Court,  or  Circuit  Jud^o  in  vacation,  the  jury  being  waived. 

Opinion  of  the  Court,  by  Judd,  C.J. 

Both  of  the  above  entitled  causes  raise  the  question 
whether  Section  68  of  the  Act  to  Reorganize  the  Judiciary 
Department  authorizes  the  jury  to  be  waived  in  a  criminal 
case,  on  appeal  to  the  Circuit  Court  from  a  District  Court, 
and  allows  the  same  to  be  heard  by  the  Circuit  Court  or  by 
a  Judge  thereof  in  vacation  by  agreement  of  parties. 

In  the  first  case  the  plaintiffs  in  error  were  convicted  and 
sentenced  in  a  District  Court  of  Kauai  (Fifth  Circuit)  of  the 
offense  of  carrying  on  a  lottery  on  the  5th  April,  1893,  and 
appealed  to  the  Circuit  Court  of  the  Fifth  Circuit,  and 
waived  trial  by  jury,  and  by  consent  of  the  parties  the  case 
was  heard  by  the  Circuit  Judge  in  vacation  on  the  21st  July, 
the  next  regular  term  of  the  Circuit  Court  not  occurring  till 
September.  The  Circuit  Judge  convicted  and  sentenced  the 
plaintiffs  in  error. 

In  the  second  case,  the  defendant  was  convicted  and 
sentenced  on  the  18th  July,   1893,  in  the  District  Court  of 
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Honolulu,  for  the  oflfense  of  heedless  driving,  and  appealed 
to  the  Circuit  Court,  First  Circuit,  in  Chambers  (jury  waived). 
At  the  August  term  of  the  Circuit  Court,  the  defendant 
ofifered,  with  the  consent  of  the  prosecution,  to  waive  trial  by 
jnry,  and  moved  the  Court  to  hear  the  cause  without  a  jury, 
and  the  First  Judge  of  the  Circuit  Court,  First  Circuit, 
reserved  the  following  questions : 

(1.)  Can,  under  the  existing  laws,  an  appeal  be  taken  in  a 
criminal  case  from  the  judgment  of  an  inferior  court  to  the 
Circuit  Court  sitting  without  a  jury? 

(2.)     Has    the    Circuit    Court,    sitting    without    a    jury,  ' 
jurisdiction  to  try  a  criminal  cause  on  appeal  from  an  inferior 
court,  trial  by  jury  having  been  waived  by  agreement,  with 
consent  of  the  Court  ? 

Section  68  under  consideration  allows  "  appeals  from  all 
decisions  of  district  magistrates  in  all  matters  civil  and 
criminal  to  the  Circuit  Court  of  the  same  Circuit,  whenever 
the  party  appealing  shall  file  notice  of  his  appeal  within  five 
days  and  shall  pay  the  costs  accrued  within  ten  days."  Thus 
far  these  provisions  of  filing  notice  and  paying  costs  apply 
equally  to  all  cases,  civil  or  criminal.  Then  follows  the 
provision,  **  if  it  is  a  civil  cause "  a  $100  bond  for  costs  to 
accrue  shall  be  filed.  Thus  far  the  civil  case  on  appeal 
would  go  to  the  Circuit  Court,  which  means,  without  doubt, 
the  Circuit  Court  of  the  same  circuit  whence  the  appeal 
came,  at  its  next  statutory  term,  and  if  nothing  more  was 
expressed  in  the  law,  the  case  would  be  triable  by  the  Circuit 
Judge  presiding  with  a  jury.  Then  follows  the  proviso : 
"Provided,  however,  that  if  in  his  notice  of  appeal  he 
sip;nifies  his  desire  to  waive  a  jury  he  shall  only  be  required 
to  deposit  as  surety  for  further  costs  a  bond  in  the  sum  of 
twenty  dollars,  or  money  to  the  same  amount."  This  allows 
the  appellant  to  waive  a  jury,  and  if  he  does  so  his  bond  for 
further  costs  instead  of  being  for  $100  is  to  be  for  only  $20. 
The  sentence  ends  here.  This  clause  allowing  a  waiver  of 
jury  does  not  refer  to  a  criminal  case,  for  the  previous  clause 
prescribes   a  bond  of  $100  for  further  costs  in  a  civil  case 
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which  is  to  be  tried  by  a  jury,  and  the  next  clause  the  waiver 
of  a  jury,  and  in  such  case  the  bond  is  to  }ye  but  for  $'20. 
As  no  bond  for  costs  is  required  in  a  criminal  case,  and  as 
the  $100  bond  is  specifically  for  a  civil  case  with  a  jury,  it 
follows  that  the  $20  bond  is  for  a  civil  case  without  a  jury. 

The  next  sentence  of  this  section  goes  on  to  prescribe, 
**  And  in  such  case "  (meaning,  as  we  think,  in  the  circum- 
stance of  the  jury  being  waived  by  the  appellant),  "  if  it  is  a 
civil  case,  if  the  appellee  desires  a  jury  (notwithstanding  that 
the  appellant  has  waived)  he  may  have  one  by  moving  for  it 
and  depositing  a  bond  for  costs  in  the  sum  of  $100."  It  was 
unnecessary  to  insert  the  words  in  this  paragraph  *'  if  it  be 
a  civil  case."  The  context  shows  that  all  these  provisions 
apply  to  civil  cases  only.  A  further  matter  is  provided  for 
w^hich  allows,  where  the  appellant  waives  the  jury  and  the 
appellee  does  not  move  for  it,  the  cause  to  be  tried  without  a 
jury,  that  is,  by  the  Circuit  Court  in  term,  or  by  agreement  of 
parties  by  the  Circuit  Judge  in  vacation.  This  is  also  only 
applicable  to  civil  cases.  There  are,  as  we  have  seen,  three 
methods  of  disposing  of  a  civil  case  on  appeal. 

1st.  Trial  by  a  jury  in  the  Circuit  Court,  (a)  when  the 
appellant  does  not  waive  the  jury  and  (b)  when  the  appellee 
moves  for  it.  In  both  of  these  instances  the  party  wishing 
the  jury  has  to  file  a  bond  of  $100  for  costs 

2d.  Trial  without  a  jury  by  the  Court  in  term,  when  the 
appellant  waives  the  jury  and  the  appellee  does  not  move 
for  it. 

3d.  Trial  by  the  Circuit  Judge  without  a  jury,  neither 
party  desiring  the  jury,  in  vacation  by  agreement  of  both 
appellant  and  appellee.  The  rest  of  the  section  applies  to 
matters  after  the  trial  and  need  not  be  discussed  heie. 

Considering  again  the  first  part  of  the  section — we  observe 
that  there  was  no  occasion  to  recite  specially  that  in  a 
criminal  case  no  bond  for  accruing  costs  should  be  required. 
The  statute  undertakes  to  state  the  steps  necessjiry  for  the 
appellant  to  take,  in  order  to  get  his  case  up  on  appeal,  and 
when  the  statute  says  that  in  case  the  cause  is  a  civil  one  a 
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boud  for  $100  shall  be  required  whenever  it  in  tried  by  a  jury 
ou  appeal,  and  that  the  bond  shall  be  for  only  |20  when  the 
services  of  a  jury  are  not  used,  the  manifest  intention  of 
the  legislature  was  not  only  that  no  bond  for  costs  should  be 
required  of  a  defendant  in  a  criminal  case  on  appeal,  but  that 
the  jury  could  not  be  waived  by  him.  It  would  be  absurd 
and  contradictory  to  say  that  a  defendant  in  a  criminal 
charge  is  to  tile  no  bond  for  costs  on  appeal,  and  then  to  say 
that  if  he  waives  a  jury  his  boud  shall  be  only  $20  and  $100 
if  he  has  a  jury. 

We  hold,  therefore,  that  the  statute  does  not  authorize  a 
defendant  in  a  criminal  case  to  waive  trial  by  jury  ou 
appeal,  and  neither  the  Circuit  Court  nor  the  Circuit  ^ Judge 
in  vacation  by  agreement  of  parties  has  jurisdiction  to  try 
such  a  cause  without  a  jury. 

This  construction  of  the  statute  compels  us  to  hold  in  the 
first  of  the  cases  before  us,  that  the  trial  of  Ah  Ping  and 
Young  Ching  by  the  Circuit  Judge  of  the  Fifth  Circuit  was 
not  authorized  by  law,  and  that  they  should  be  discharged 
from  the  conviction  and  sentence  therein  made.  In  the 
second  case  we  observe  that  the  defendant,  Tam  Sing,  noticed 
an  appeal  to  the  "  Circuit  Court,  First  Circuit,  in  Chambers," 
hut  the  district  magistrate  certified  it  to  "the  Circuit  Court, 
First  Circuit  (jury  waived.)"  And  the  Circuit  Judge  sitting 
at  the  August  Term  reserved  the  question  whether  the  case 
was  triable  without  a  jury.  We  find  that  as  the  appeal  was 
taken  to  the  Circuit  Court  to  be  tried  without  a  jury,  and  as 
this  part  of  the  appeal  has  been  found  to  be  nugatory,  it 
may  be  regarded  as  surplusage,  and  therefore  the  cause 
should  go  to  the  Circuit  Court,  First  Circuit,  for  a  trial  by 
jury  at  the  next  term. 

A,  S.  Hartwell,  for  plaintiffs  in  error.  Ah  Ping  et  al. 

P.  Neumann,  for  defendant,  Tam  Sing. 

Afforney-General  W.  0.  Smith,  for  Government. 
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PROVISIONAL    GOVERNMENT   OF    THE   HAWAIIAN 

ISLANDS  rs.  CHRISTIAN  GERTZ. 

Exceptions. 

Hearing,  September  22,  1893.  Decision,  October  20,  1893. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,    J  J. 

It  in  not  a  ground  for  a  new  trial,  that  a  jury  was  drawn,  against  the 
objection  of  the  defendant,  from  the  remainder  of  the  regular  panel 
after  the  names  of  twelve  jurors  who  wore  sitting  in  another  case 
had  been  withdrawn  by  order  of  the  Ckjurt.  no  prejudice  being 
shown  to  have  resulted  therefrom  to  the  defendant. 

Section  9,  Chapter  LVI,  Laws  of  1892,  does  not  give  the  defendant  the 
right  to  the  closing  argument  when  he  presents  no  evidence. 

Instructions  need  not  bo  given  in  the  form  requested,  if  as  given  they 
correctly  state  the  law  and  cover  the  ground. 

The  unexplained  pres3nc3  of  opium  in  a  case  of  goods  imported  by  the 
defendant  is  evidence  from  which  the  jury  may  infer  an  intent  on 
the  i>art  of  the  defendant  to  import  the  opium. 

Making  an  entry  of  goods,  and  describing  the  goodb  in  the  entry  as  ex- 
empt from  duty  and  as  imported  by  the  steamer  *'  Australia''  fi-om 
San  Francisco,  is  evidence  from  which  the  jury  may  infer  that  the 
steamer  came  from  a  foreign  port. 

Opinion  of  the  Court,  by  Frear,  J. 

This  case  comes  up  on  exceptions  from  the  Circuit  Court 
of  the  First  Circuit,  where  at  the  last  August  Term  the 
defendant,  upon  his  appeal  from  the  District  Court  of  Hono- 
lulu, was  found  guilty  of  importing  opium  contrary  to  the 
provisions  of  Section  1,  Act  12  of  the  Laws  of  the  Provisional 
Government  of  the  Hawaiian  Islands. 

The  first  exception  was  taken  to  the  overruling  of  defen- 
dant's objection  to  the  drawing  of  a  jury  from  the  remainder 
of  the  regular  panel  of  thirty  six  jurors,  after  the  names  of 
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twelve  jurors  who  were  then  nittiug  in  another  case  had  been 
withdrawn  bv  order  of  the  Court. 

The  excusing  of  jurors  is  a  matter  which,  in  the 
absence  of  statutory  provisions  to  the  contrary,  lies  in  the 
discretion  of  the  trial  Judge,  and  such  discretion  will 
uot  be  interfered  with  unless  it  has  been  abused  or 
unless  some  prejudice  has  resulted  therefrom  to  the 
complaining  party.  It  is  not  an  abuse  of  discretion  to 
excuse  twelve  jurors  for  the  reason  that  they  are  engaged  in 
another  case.  If  this  could  not  be  done,  much  delay  and 
expense  might  needlessly  be  incurred,  for  no  new  case  could 
be  called  while  a  jury  was  engaged  in  hearing  another  case 
or  in  deliberating  upon  a  verdict  after  the  case  had  been 
submitted  to  them,  which  might  be  many  days ;  and  in  some 
iust^Dc^s  it  might  also  be  unreasonable  and  against  the 
interests  of  justice  to  require  jurors  to  sit  again  im- 
mediately aft^r  finishing  a  long  and  wearisome  case  or  after 
sitting  in  several  cases  successively.  No  prejudice  has  been 
shown  in  the  present  case  to  have  resulted  to  the  defendant 
by  the  withdrawal  of  the  names  of  the  twelve  jurors. 
Indeed,  in  making  up  the  jury  in  this  case,  notwithstanding 
a  number  of  challenges,  the  remainder  of  the  panel  was  not 
exhausted.  No  talesmen  were  required.  Statutory  provisions 
having  been  complied  with,  the  question  is,  was  there  a  fair 
and  impartial  jury.  It  is  not  even  suggested  that  there  was 
not  such' a  jury  in  this  case.  The  weight  of  authority  is  in 
harmony  with  the  foregoing  views,  and  some  courts  have 
gone  further  than  we  are  required  by  the  facts  of  this  case 
to  go. 

In  State  vs.  PittSy  58  Mo.,  556,  it  was  held  that  when  a 
portion  of  the  regular  panel  were  sitting  in  another  case,  it 
was  competent  to  draw  the  jury  from  the  remainder  of  the 
panel  and,  after  exhausting  that,  to  complete  the  jury  from 
the  bystanders.  So  in  Bradley  vs.  Bradley^  45  Ind.,  67.  In 
Alexander  vs.  Oshkosh,  33  Wis.,  277,  it  was  held  proper  to 
excuse  twelve  jurors  for  the  reason  that  they  had  just  been 
discharged  in  another  case.     In  Emetnck  vs.  Sloan,  18  la.,  139, 
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it  was  held  proper  to  make  up  a  jury  of  oue  of  the  regular 
panel  and  eleven  talesmen,  all  the  other  jurors  of  the  panel 
having  been  excused  by  the  Court.  See  also  Fuller  vs,  Stats^ 
1  Blackf.,  64,  and  Bex  vs.  Macfarlane,  7  Haw.,  352. 

The  second  exception  was  to  the  refusal  of  the  Court  to 
allow  defendant's  counsel  to  make  the  closing  argument  to 
the  jury,  the  defendant  having  presented  no  evidence.  Thin 
is  claimed  as  a  right  under  that  portion  of  Section  9, 
Chapter  LVI.,  Laws  of  1892,  which  reads  as  follows :  **  If 
the  defendant  shall  present  any  evidence,  he,  or  his  counsel, 
shall  first,  after  the  close  of  the  evidence,  address  the  jury 
upon  the  facts,  after  which  the  opposite  side  shall  be  entitled 
to  the  closing  argument  upon  the  facts.''  It  is  contended 
that  this  statute  by  implication  entitles  the  defendant  to  the 
closing  argument  if  he  presents  no  evidence. 

By  the  express  terms  of  Section  46,  Chapter  XL.,  Laws  of 
1876,  (Comp.  Laws,  page  351),  *•  after  the  accused  or  his 
counsel  has  summed  up  and  closed  his  case,  the  prosecuting 
attorney  shall  have  the  right  to  sum  up  the  entire  evidence 
and  close  the  debate.'*  Such  also  is  the  prevailing  practice 
in  the  absence  of  statute.  "In  all  (criminal)  cases,  the 
right  to  open  and  close  is  with  the  prosecution,  unless  a 
different  rule  is  declared  by  statute.  This  is  so,  although 
the  accused  offers  no  evidence."  Thompson  on  Trials,  Sec. 
243.  This  is  only  an  application  of  the  general  rule  that  the 
right  to  close  belongs  to  the  party  upon  whbm  rests 
the  burden  of  proof.  In  view  of  the  former  express  statute 
above  quoted  and  the  general  rule  of  practice,  an  intention  to 
change  the  order  of  argument  should  be  clearly  expressed  in 
the  later  statute.  The  statute  in  question  provides  what 
shall  be  the  order  of  argument,  ''if  the  defendant  shall 
present  any  evidence,"  but  is  utterly  silent  as  to  what  shall 
be  the  order,  if  he  shall  present  no  evidence.  So  far  as  the 
statute  goes,  it  is  not  in  conflict  with  the  earlier  statute. 
The  Court  cannot  read  into  it  words  that  are  not  there, 
and  which,  if  inserted,  would  be  inconsistent  with,  and 
therefore  operate  as  a  repeal  of  the  earlier  statute.     Repeals 
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by  implication    are    not    favored.       Sutherland,    Statutory 
Construction,  Sections  138,  148,  152. 

The  exceptions  to  the  refusal  of  the  Court  to  give  to  the 
jury  certain  instructions  requested  by  the  defendant,  and  to 
the  charge  as  given,  and  to  the  verdict  as  being  contrary  to 
the  law  and  the  evidence,  will  be  considered  together.  The 
instructions  refused,  being  the  second,  third,  fourth  and  fifth 
requested,  were  as  follows : 

2.  The  fact  (even  if  the  jury  believe  it  to  be  a  fact),  that 
opium  was  found  in  a  case  of  goods  belonging  to,  and  con- 
signed to  defendant,  will  not  of  itself  warrant  conviction,  but 
the  jury  must  be  also  convinced  from  the  evidence,  beyond  a 
reasonable  doubt  that  such  opium  was  placed  there  by  the 
act,  connivance,  knowledge  or.  consent  of  the  defendant. 
Unless  such  act,  connivance,  knowledge  or  consent  of  the 
defendant  appears  from  the  evidence  beyond  a  reasonable 
doubt,  the  defendant  should  be  acquitted. 

3.  The  intent  of  the  defendant  is  an  essential  feature  in 
the  proof  of  this  charge.  He  cannot  be  convicted  until  the 
prosecution  has  adduced  evidence  to  convince  the  jury  not 
only  that  opium  was  imported,  but  also  that  its  importation 
was  accomplished  in  pursuance  of  the  purpose  and  intent  of 
defendant. 

4.  There  is  no  evidence  before  the  Court  in  this  case 
tending  to  show  an  intent  on  the  part  of  defendant  to  import 
the  opium  alleged  to  have  been  found  in  a  case  of  goods 
belonging  to  him. 

5.  There  is  no  evidence  that  the  steamer  "  Australia,"  in 
which  the  opium  in  question  is  claimed  to  have  been  import- 
ed, arrived  at  Honolulu  from  any  foreign  port  or  country. 

On  the  question  of  intent  the  Court  charge  the  jury  as 
follows :  "  As  regards  the  question  of  intent,  it  is  the  law 
that  in  criminal  matters  there  must  be  a  criminal  intent,  and 
you  must  be  convinced  beyond  a  reasonable  doubt  that  the 
defendant  was  knowingly  and  willfully  a  party  to  the 
introduction  into  this  countiy  from  abroad  of  the  opium 
herein  charged  to  have  been  imported.     *     *     *     In  regard 
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to  intent — it  is  a  question  for  you  to  find  from  the  evidence 
and  from  the  facts  produced  whether  the  defendant  imported 
this  opium.  *  *  *  If  a  man  imports  cases  of  goods  and 
in  those  cases  are  contraband  forbidden  goods,  prohibited 
goods,  and  it  is  unexplained,  it  is  a  question  for  the  jury 
whether  there  was  anj*  intent  on  his  part  to  import  those 
goods."  This  instruction,  (which  embodies  the  first  instruc- 
tion requested  by  defendant),  covers  all  that  is  contained  in 
the  third  requested  instruction.  Instructions  need  not  be 
given  in  the  form  requested,  if  as  given  they  correctly  state 
the  law  and  cover  the  ground.  Rex  vs,  Ahop,  7  Haw.,  556  ; 
liex  v8.  Gormvell,  3  Haw.,  154. 

The  second  requested  instruction,  so  far  as  it  relates  to  the 
question  of  intent  or  knowledge,  is  also  covered  by  the  in- 
struction given  by  the  Court,  and  in  so  far  as  it  is  not  covered 
by  the  instruction  given,  it  was  properly  refused.  It  would 
tend  to  lead  the  jury  to  think,  erroneously,  thart  the  defendant 
must  have  known  of,  or  consented  to,  the  placing  of  the  opium 
in  the  case,  while  it  would  be  sufficient  if  he  afterwards,  but 
prior  to  its  seizure,  learned  that  it  was  there.  It  would  also 
tend  to  give  the  jury  an  erroneous  impression  that  the  fact 
that  opium  was  found  in  a  case  of  goods  belonging  to,  and 
consigned  to  defendant,  would  under  no  circumstances  war- 
rant conviction,  and  that  the  knowledge  or  consent  of  the 
defendant  might  not  be  inferred  from  the  unexplained 
presence  of  the  opium  in  one  of  his  cases,  but  that  it  must 
be  shown  entirely  by  some  other  evidence,  as  by  some  posi- 
tive words  or  acts  proved  to  have  been  uttered  or  done  by  the 
defendant  and  directly  showing  knowledge  or  consent  on  his 
part. 

The  fourth  requested  instruction  is  open  to  the  same  ob- 
jection. It  contains  an  implication  that  the  finding  of  the 
opium  in  the  defendant's  case  is  not  evidence  of  an  intent  on 
his  part  to  import  the  same,  but  that  the  intent  must  be 
shown  entirely  by  other  evidence,  presumably  direct  evidence 
of  what  was  in  the  brain  of  the  defendant. 

This  brings  us  to  the  question  whether,  as  respects  the 
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qaestiou  of  iutent,  there  was  evidence  to  sastain  the  verdict 
If  there  was  evidence  on  this  point,  the  Court  was  justified  in 
refusing  to  instruct  the  jury  that  there  was  no  evidence,  as  it 
^fa8  requested  to  do  expressly  in  the  fourth,  and  virtually  in 
the  second  instruction.  The  jury  found,  or  were  fully  war- 
ranted in  finding,  from  the  evidence,  that  certain  cases  of 
goods  were  imported  by  the  defendant,  that  opium  was  found 
in  one  of  those  cases,  and  that  the  presence  of  the  opium 
there  was  wholly  unexplained.  In  view  of  these  facts,  it 
seems  to  us  to  have  been  properly  left  to  the  jury  to  say 
whether  there  was  an  intent  on  the  part  of  the  defendant  to 
import  the  opium.  The  mere  fact  that  opium  was  found  in  a 
case  of  goods  belonging  to  and  imported  by  the  defendant  is 
not  conclusive  evidence  of  guilty  knowledge  or  intent,  but  it  is 
prima  facie  evidence.  It  may  be  rebutted.  The  evidence  in- 
troduced on  behalf  of  the  Government  might  of  itself  in  some 
cases  be  such  as  to  explain  the  presence  of  the  opium  without 
casting  suspicion  upon  the  defendant,  or  on  the  other  hand  it 
might  in  some  cases  be  such  as  to  throw  very  great  suspicion 
upon  him,  making  it  almost  absolutely  necessary  for  him  to 
offer  evidence  in  rebuttal  in  order  to  clear  himself.  Accord- 
ing to  the  circumstances,  the  defendant  might  in  some  cases 
not  be  required  to  make  any  attempt  to  rebut  the  evidence 
for  the  Government  as  to  knowledge  or  intent,  while  in  other 
cases,  his  failure  to  do  so  would  be  more  or  less  strongly 
corroborative  of  the  other  evidence  against  him.  Where,  as 
in  this  instance,  the  opium  is  shown  to  have  been  in  a  case 
of  goods  imported  by  the  defendant,  and  no  explanatioii  of 
this  fact  in  any  way  appears,  and  it  does  not  appear  that  it 
was  not  in  the  power  of  the  defendant  to  procure  evidence 
exculpating  himself,  or  that  any  attempt  was  made  to 
procure  such  evidence,  it  seems  to  us  that  the  Court  properly 
Hubmitted  the  question  to  the  jury  to  find  whether,  as  an 
inference  of  fact,  the  opium  was  imported  with  the  know- 
ledge or  consent  of  the  defendant.  See  Gordon  vs.  People,  33 
N.  Y.,  509,  and  Schooner  Mary  and  Cargo,  1  Gall.,  209.  This, 
obviously,  is  not   holding  that  an  inference  prejudicial  to  the 
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accused  may  be  drawn  from  his  neglect  to  offer  himnelf  as  a 
witness,  or  that  the  presiding  Judge  may  comment  upon  the 
strength  or  weakness  of  the  evidence,  but  merely  that  he 
may  charge  the  jury  that  there  is  evidence  tf^nding  to 
establish  a  specific  fact  involved  in  the  cause,  leaving  it  to 
the  jury  to  say  whether  the  evidence  is  sufficient  to  establish 
that  fact. 

The  fifth  requested  instruction  was  also  properly  refused. 
There  was  evidence  that  the  steamer  "Australia/'  in  which 
the  opium  was  alleged  to  have  been  imported,  arrived  at 
Honolulu  from  a  foreign  port.  Witness  Sanders  testified 
that  the  steamer  "Australia  "  arrived  in  Honolulu  the  17th  of 
last  May.  The  defendant  himself,  in  his  inward  entry,  which 
was  in  evidence,  signed  and  sworn  to  by  himself,  speaks  of 
the  goods  in  one  of  the  cases  of  which  the  opium  was  found, 
as  entitled  to  "exemption  from  duty,  in  accordance  with  the 
provisions  of  the  Treaty  of  Reciprocity  with  the  United 
States  of  America,"  and  as  "imported  *  *  *  in  the 
steamer  *  Australia '  whereof  Capt.  Houdlette  is  master,  from 
San  Francisco."  This  is  an  admission  that  the  steamer 
came  from  San  Francisco,  a  foreign  port.  The  very  fact  that 
an  entry  was  made,  and  that  exemption  from  duty  was 
claimed  was  an  admission  that  the  goods  were  imported,  for 
no  entry  is  required,  nor  duty  levied,  foi  goc^ds  transported 
from  one  of  these  islands  to  another. 

The  exception  to  the  allowance  of  an  amendment  to  the 
verdict  was  abandoned  at  the  argument. 

The  exceptions  are  overruled. 

Attorney-General  TV,  0,  Smith,  for  the  Government. 

C.  W,  Ashfcyrd,  for  the  defendant. 
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THE  QUEEN  vs.   HENRY  F.  POOR 

MonoN  TO  Quash. 

Hkaring,  Septembek  25,  1893.    Decision,  November  3,  1893* 

JuDi>,  C.J.,  Bigkerton  and  Freab,  J  J. 

Four  Indictments  for  Kmbrzzlement. 

The  quashing  of  an  indictment  does  not  terminate  proceedhigfs  which 
were  commenced  before  a  committinj^  magifitrate.  A  8ei*ond  indict- 
ment may  be  presented  without  a  re-examinution  before  the  com* 
mittinj^  magistrate. 

J*30]>ardy  does  not  attach  until  a  jury  han  been  impanelled  aud  Hworii, 
nor  unleHH  the  indictment  is  valid. 

Failure  to  prosecute  upon  an  invalid  indictment^  or  at  a  term  of  c^ourt 
during  which  a  pei*son  is  (X>mmitted  by  a  magistrate^  doett  not. 
operate  as  an  acquittal. 

Where  a  person  is  copoimitted  by  a  magistrate  during  one  term  of  the 
trial  <x>urt,  the  term  next  succeeding  the  cx>mmitment  is  the  next 
term  of  the  court. 

Former  acquittal  is  not  a  proper  ground  for  a  motion  to  quash. 

A  plea  of  former  acquittal  should  show  that  the  same  person  was  ac- 
quitted of  the  same  offense  in  a  court  of  competent  jurisdiction  uiK)n 
H  valid  indictment,  and  should  be  8upi>orted  by  proper  nvideuce. 

Opinion  of  the  Court,  by  Frear,  J. 

The  defendant  was  committed  by  the  Police  Justice  of 
Honolulu  on  the  7th  day  of  July,  1892,  for  trial  before  the 
next  term  of  the  Supreme  Court.  At  that  date  the  said 
Court  was  in  session,  holding  the  regular  July  Term.  On 
July  29th,  five  indictments  were  found  against  defendant  and 
presented  to  the  Court.  On  July  30,  1892,  the  last  day  of 
the  term,  the  defendant  filed  a  motion  to  quash  the  indict- 
ments on  the  ground  that  they  had  not  been  presented  by  an 
officer  haying  any  legal  authority  to  present  the  same,  the 
indictments   having   been    signed   by  H.    A.    Widemann,    as 
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Attorney-General  ad  interim  bj  his  deputy,  Chas.  Creighton. 

The  question  was  reserved  for  the  Supreme  Court  in 
Banco.  The  motion  was  sustained  by  a  decision  of  that 
Court  filed  October  15,  1892.  At  that  date  the  regular  term 
of  the  Supreme  Court  was  being  held.  On  the  28th  of 
October,  1892,  five  indictments  were  presented,  and  the 
defendant  was  allowed  until  the  January  Term,  1893,  to 
plead.  .  In  the  meantime  the  new  Judiciary  Act  came  into  force 
and  the  said  January  Term  was  not  held,  but  by  law  all  cases 
returnable  at  that  term  went  on  the  calendar  for  the  February 
Term,  1893,  of  the  Circuit  Court  of  the  First  Circuit,  At 
that  term  these  cases  were,  by  order  of  the  Court,  continued 
until  the  May  Term,  at  which  term  the  defendant  demurred 
to  the  indictments.  The  above  statement  of  facts  is  taken 
from  the  decision  of  this  Court  rendered  in  these  cases  July 
25,  1893.  The  demurrer  was  overruled  by  the  Circuit  Court 
in  a  decision  filed  June  13,  1893.  Exceptions  were  taken  to 
the  ruling  of  the  Circuit  Court,  but  this  Court,  for  reasons 
stated  in  its  decision  above  referred  to,  declined  to  entertain 
the  exceptions.  It  would  seem  from  the-  briefs  of  counsel 
that  the  defendant  was  tried  on  one  of  the  indictments  at 
the  last  August  Term  of  the  Circuit  Court,  the  trial 
resulting  in  the  acquittal  of  the  defendant  on  the  9th  of  said 
month.  On  the  15th  of  the  same  month,  the  defendant 
moved  to  quash  the  remaining  four  indictments,  and  the 
questions  raised  by  these  motions  were  reserved  by  the 
Circuit  Court  for  the  decision  of  the  Supreme  Court. 

The  reasons  assigned  for  quashing  the  indictments  will  be 
taken  up  in  their  order. 

*' First: — That  all  proceedings  which  were  commenced 
before  the  Police  Judge  of  Honolulu  as  a  committing  magis- 
trate in  Julv,  1892,  came  to  an  end  with  the  decision  of  the 
Supreme  Court  sustaining  the  motion  to  quash  made  at  the 
July  Term,  1892,  of  said  Supreme  Court." 

The  Court,  in  allowing  the  motion  to  quash,  held  in  effect 
that  the  indictments  were  void, — because  presented  by  no 
ofiicer  having  authority  to  present  the  same.      This  being  so. 
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the  case  stood  as  if  no  indictments  had  been  presented.  The 
proceedings  upon  those  particular  indictments  came  to  an 
end ;  but,  being  nullities,  they  could  not  vitiate  other  pro- 
ceedings  whicji  were  properly  taken. 

"Second: — That  defendant  having  had  one  indictment 
presented  against  him  at  said  July  Term  of  the  Supreme 
Court  was  thereby  placed  in  jeopardy  and  cannot  therefore 
be  so  placed  again.*' 

Our  Constitution  does  not  contain  the  provision  found  in 
the  constitutions  of  most  of  the  United  States,  that  no 
person  shall  be  put  twice  in  jeopardy  for  the  same  offense, 
but  it  provides,  as  is  the  case  with  a  number  of  the  constitu- 
tions of  the  United  States,  that  ''no  person  shall  be  required 
to  answer  again  for  an  offense,  of  which  he  has  been  duly 
convicted  or  of  which  he  has  been  duly  acquitted."  It  is 
unnecessary  for  us  to  consider  whether  there  is  any  substan- 
tial difference  between  these  provisions,  for  it  is  well  settled 
that  a  person  is  not  put  in  jeopardy  by  the  presentation  of 
an  indictment  which  is  so  defective  that  no  valid  judgment 
can  be  rendered  upon  it,  nor  until  a  jury  has  been  impanelled 
and  sworn.  Cooley  Const.  Lim.  (6th  Ed.),  page  399 ;  11  Am. 
k  Eng.  Encyc,  pp.  926,  930,  933.  In  the  present  case  the 
quashed  indictments  were  utterly  void,  and  no  jury  was 
impanelled  or  sworn. 

"Third: — That  the  failure  to  prosecute  upon  the  indict- 
ment found  at  said  term  operates  as  an  acquittal  of  the 
accused." 

The  indictments  being  void,  failure  to  prosecute  upon  them 
could  not  operate  as  an  acquittal.  There  could  be  no  legal 
prosecution  upon  them.  Further,  the  statute  (Sec.  3,  Ch. 
XL.,  Laws  of  1876,)  provides  that  "  the  failure  to  prosecute 
upon  the  indictment  if  found  at  the  ensuing  term  of  the 
court,"  except  in  certain  cases,  "  shall  operate  as  an  acquittal 
of  the  accused."  The  commitment  having  been  made  during 
the  July  Term,  the  ensuing  term  was  the  October  Term,  and 
consequently  a  failure  to  prosecute  at  the  July  Term  was 
not  a  failure  to  prosecute  at  the  ensuing  term. 
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"Fourth: — That  the  presentation  of  the  present  indict- 
ment was  deferred  beyond  the  term  of  the  court  next 
succeeding  the  committal." 

In  point  of  fact  the  present  indictments  were  presented  at 
the  October  term,  which,  as  shown  above,  was  the  term  of 
the  court  next  succeeding  the  committal. 

"Fifth: — That  defendant  should  be  discharged,  as  he 
has  already  been  acquitted  of  the  same  oflFense  on  Wednesday, 
August  9th,  1893,  and  now  pleads  autrefois  acquit^ 

Former  acquittal  is  not  a  proper  ground  for  a  motion  to 
quash.  It  is  a  distinct  plea  in  bar.  It  should  set  out  the 
facts  which  show  that  the  defendant  has  been  formerly 
acquitted  of  the  same  offense  in  a  court  of  competent 
jurisdiction  upon  a  valid  indictment,  and  should  be  supported 
by  proper  evidence.  The  pleas  filed  in  these  cases  do 
not  contain  averments  of  the  facts  constituting  jeopardy ;  the 
record  in  the  former  case  is  not  adduced  in  support  of  the 
plea ;  nor  is  there  any  evidence  before  this  Court  to  enable 
us  to  pass  upon  the  identity  of  the  person  or  of  the  offense, 
or  upon  the  competency  of  the  court  or  the  validity  of  the 
indictment.     We  therefore  cannot  consider  this  plea. 

The  motion  to  quash  should  be  overruled. 

F.  M.  Hatch,  for  the  prosecution,  G.  K.  Wilder,  Deputy 
Attorney- General,  with  him. 

A.  P,  Peterson,  for  defendant. 
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BISHOP  &  COMPANY  vs.  C.  E.  WILLIAMS ;  and  HENRY 
WATERHOUSE  and  A.  S.  HARTWELL,  Executors  of 
the  Will  of  J.  H.  WOOD,  Deceased. 

Exceptions. 

^^AHiNG^  September  25,  1893.      Decision,  December  7,  1893. 

JUDD,    O.J.,    BiCKERTON   AND   FrEAR,    J  J. 

^   )  A  written  notice  by  a  notary  public  to  the  executors  of  a  deceased 

^odorser  of  a  promissory  note,  describing  it,  after  their  qualification 

^»  such  executors,  on  maturity,  that  demand  had  been  made  at  the 

P^Hce  of  payment  and  the  note  dishonored,  and  that  the   holders 

^ooliG^  to  the  executors  for  payment,  is  a  sufficient  presentation  of 

*h^  claim  under  the  probate  statute  of  non-claim. 

^^r^ble,  that  the  presentment  of  a  claim  before  the  liability  of  the 
^''aoi-gier  had  been  fixed  by  reason  of  the  dishonor  of  the  note,  would 
^ot   |>^  sufficient  under  the  statute. 

^^x-e  the  note  designates  a  place  of  payment  a  presentment  for 
P^^'^^i^nt  at  that  place  is  sufficient  without  personal  demand  on  the 

'  '    11^ ^i  ^^otice  of  the  notary  to  the  executors  need  not  have  stated  who 

tne  i^olders  of  the  note  were. 
(5)   At^  ^irroneous  instruction  as  to  the  effect  of  certain  evidence  is  not 
gtovi^^^  for  a  tjew  trial,  if  the  jury  would  be  obliged  as  a  matter  of 
\^^^  to  find  the  same  verdict  on  other  legal  evidence  in  the  case. 

\fc>\  ^y^^  Ciontents  of  a  document  being  discovered  after  verdict  to  be  dif- 
\ef  ^n^  from  what  was  supposed,  is  not  a  good  foundation  for  a  motion 
io^  new  trial  for  surprise,  if  the  document  was  in  the  party's  posses- 
6^*>n  at  the  trial  and  known  by  him  to  be  there. 

Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  an  action  on  a  promissory  note  which  in  words  and 
^gpX^^  is  as  follows : 
,,|3000.  "Honolulu,  Nov.  19,  1891. 

»« Twelve  months  after  date  we  promise  to  pay  the  order 
^,^f  C.  E.  Williams  and  J.  H.  Wood  three  thousand  dollars 
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"  in  U.  S.  gold  coin  at  the  bank  of  Bishop  &  Co.  with  interest 
"  at  10  per  cent,  per  annum.     Value  received. 

"H.  H.  Williams  &  Co." 
Endorsed  on  back—"  C.  E.  Williams,  J.  H.  Wood.'' 

This  note  was  the  property  of  the  plaintiffs  by  endorsement 
and  delivery.  Before  maturity  J.  H.  Wood,  one  of  the 
endorsers,  died  and  the  defendants  Waterhouse  and  Hart- 
well  qualified  as  executors  under  the  provisions  of  Mr. 
Wood's  will.  The  other  endorser,  C.  E.  Williams,  made  no 
answer  and  judgment  was  entered  against  him  by  default  and 
the  case  was  proceeded  with  before  the  Circuit  Court,  First 
Circuit,  August  Term,  1893,  to  determine  the  liability  of  the 
estate  of  Mr.  Wood  on  the  note.  The  verdict  was  for  the 
plaintiffs. 

The  case  comes  to  us  on  defendants'  bill  of  exceptions. 
The  first  point  is  on  the  exception  to  the  Court's  refusal  to 
charge  the  jury  as  requested  by  defendants  in  their  6th 
prayer  for  instructions,  viz.  : 

"  Nothing  said  by  Mr.  Henry  Waterhouse  to  Mr.  Damon 
can  hold  the  executors,  not  being  in  writing." 

The  Court  also  refused  the  plaintiffs'  prayer  for  instruc- 
tions (No.  2)  "  that  the  executors  could  waive  the  presenta- 
tion of  a  claim  at  any  particular  time  or  in  any  particular 
form."  The  evidence  shows  that  Mr.  Waternouse,  one  of  the 
executors  named  in  the  will  of  Mr.  Wood,  asked  of  Mr. 
Damon,  of  the  banking  houcic  of  Bishop  A  Co.,  to  see  the 
note,  which  Mr.  Damon  showed  to  him,  and  he  said  it  was 
"all  right."  Mr.  Hustace,  cashier  of  the  bank,  says  this 
circumstance  occurred  before  the  note  fell  due ;  that  he  gave 
Mr.  Waterhouse  a  statement  of  the  notes  held  by  Bishop  & 
Co.  endorsed  by  J.  H.  Wood,  and,  at  Mr.  Damon's  request, 
got  the  note  out  and  showed  it  to  Mr.  Waterhouse,  who  said 
that  it  would  be  all  right.  Mr.  Waterhouse  says  that  after 
he  had  been  legally  appointed  administrator  (26th  August, 
1892),  he  went  to  the  bank  of  Bishop  &  Co. ;  that  when  the 
note  was  produced  by  Mr.   Damon  he  told  Mr.  Damon  lie 
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thought   it   would   be    all   right;    he    thought   it    might  be 
arranged  and  that  Mr.  Williams  would  have  to  pay  it. 

We  think  the  instruction  was  properly  refused.  There 
was  no  attempt  made  by  plaintiffs  to  hold  the  executors 
personally  responsible.  The  statute  of  frauds  requires  a 
writing  to  hold  an  executor  upon  a  special  promise  to  answer 
out  of  his  own  estate,  and  an  instruction  of  the  character  asked 
for  would  tend  to  confuse  the  jury.  The  evidence  went  in 
without  objection,  and  its  object  was  to  show  that  the 
plaintiffs  had  duly  presented  their  claim  against  the  estate. 
The  Court  charged  the  jury  that  the  statement  made  by  Mr. 
Waterhouse  that  **  it  was  all  right,"  is  not  sufficient  in  itself 
to  bind  the  executors,  that  it  to  say,  to  make  a  new  promise 
to  pay  this  note,  but  "  you  may  regard  it  as  evidence  tend- 
ing to  show  that  there  has  been  a  presentation  of  the  claim 
tolhem."  The  jury  were  in  this  way  properly  instructed 
that  Mr.  Waterhouse's  statement  that  it  was  all  right  did  not 
bind  him  as  a  new  promise  to  pay  the  debt  out  of  his  own 
estate  and  we  do  not  perceive  that  it  would  have  had  that 
effect,  even  if  in  writing,  and  it  is  unnecessary  to  decide 
whether  it  was  evidence  of  a  presentation  of  the  claim, 
for,  as  shown  below,  the  demand  and  notice  of  the 
notary  public  was  conclusive  evidence  of  this,  and  a 
verdict  for  the  defendant,  if  such  had  been  rendered, 
could  not  stand,  even  if  this  instruction  had  not  been 
given.  This  leads  us  to  the  consideration  of  the  excep- 
tion by  defendants  to  the  Court's  granting  plaintiffs' 
prayer  for  instruction  numbered  1 — "That  the  jury  may 
consider  the  demand  and  notice  by  the  notary  public  as 
evidence  of  a  claim  made  by  Bishop  &  Co.  upon  the  estate 
of  J.  H.  Wood."  The  note  fell  due  Nov.  19,  1892,  and  on 
the  last  day  of  grace,  Nov.  22,  Mr.  Paty,  a  notary  public, 
presented  it,  as  his  notice  of  protest  states,  "  at  the  Bank  of 
Bishop  &  Co.  where  it  was  made  payable  and  payment 
demanded,  which  was  refused,  the  said  note  having  been 
dishonored,  the  same  was  this  day  protested  by  me  for  the 
non-payment  thereof,  and  the  holders  look  to  you  for  the  pay- 
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ment  thereof  with  all  costs,  charges,  interests,  expenses  and 
damages  thereby  already  accrued  or  that  may  hereafter  ac- 
crue thereon  by  reason  of  the  non-payment  of  said  note." 
This  notice  was  addressed  to  the  "Executors  of  Estate  of 
John  H.  Wood,"  and  Mr.  Waterhouse  admits  that  he  received 
it  a  few  days  after  the  20th  November  when  he  arrived  here 
from  the  United  States.  The  jury  were  told  that  this  was 
evidence  of  a  claim  made  by  Bishop  &  Co.  against  the  Estate 
of  J.  H.  Wood,  and  they  were  also  instructed  that  it  was  a 
question  of  fact  for  them  to  find  whether  the  notice  was 
sufficient.     The  instruction  was  also  excepted  to. 

After  much  research  we  have  come  to  the  conclusion  that 
the  notice  of  dishonor  and  demand  for  payment  made  by  the 
notary  upon  the  executors  of  the  will  of  J.  H.  Wood,  is  a 
sufficient  presentation  of  the  claim  under  our  statute  of  non- 
claim. 

The  statute  does  not  prescribe  the  form  in  which  the  claim 
must  be  made.  It  is  sufficient  if  it  apprises  the  executors 
definitely  of  the  claim  of  its  character  and  amount.  5  Encyc. 
of  Law,  217.  It  was  not  required,  nor  would  it  be  proper, 
to  deposit  the  note  as  a  voucher  with  the  executors.  The 
notary  may  be  considered  as  the  agent  of  the  plaintiffs  in 
presenting  the  claim.  "A  notice  of  the  non-payment  of  a 
promissory  note  personally  served  on  the  executor  of  the 
indorser  of  the  note,  or  which  is  shown  to  have  come  to  his 
hands,  although  it  may  have  come  from  a  notary  protesting 
the  note,  will  be  sufficient  to  withdraw  the  claim  from  the 
influence  of  the  statute  of  non-claim  in  Alabama,  provided,  it 
describes  the  note  with  accuracy,  and  informs  the  personal 
representative  who  the  holder  is,  and  that  he  looks  to  him 
for  payment."  Halleft  vs.  Branch  Bank  at  Mobile,  12  Ala., 
193,  671.  Cited  in  5  Encyc.  Law,  219.  This  case  is  quite 
parallel  with  the  one  at  bar. 

It  is  urged  by  defendants'  counsel  that  the  notice  of 
protest  is  not  sufficient  presentation  of  a  claim,  because 
it  was  only  intended  to  fix  the  liability  of  the  indorser. 
We    fail    to    see,    even   if    this    was    its    primary    object, 
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why  it  cannot  also  be  considered  as  the  presentation  of 
a  claim  within  the  statute  of  non-claim.  It  afforded  them 
all  the  particulars  of  the  claim,  as  to  character  and  amount. 
It  also  states  a  claim  that  ''  the  holder[s  |  look  to  you  for  the 
payment  thereof,"  a  statement  unnecessary  to  fix  the  liability 
of  the  indorser.  Warren  vs,  Gilman,  17  Me.,  360.  The 
objection  is  made  that  the  notice  of  the  notary  does  not  state 
who  the  claimant  is,  but  "the  notice  need  not  state  who  is 
the  holder  of  the  bill  or  note,  nor  at  whose  request  it  is 
given."  2  Daniel  Neg.  Instr.  Sec.  979 ;  Millfi  vs.  Pres.  U.  S. 
Bank,  11  Wh.  431 ;  Woodthorpe  va,  Lawes,  2  M.  A  W.  109 ; 
Bradley  vs.  Davis,  26  Me.,  45;  Howe  vs.  Bradley,  19  Me.,  31. 
Marshall  is.  Perkins,  72  Me.,  346,  is  authority  for  the  position 
that  when  a  claimant  hands  to  an  executor  a  written  statement 
containing  a  full  description  of  a  promissory  note  to  which 
his  testator  was  a  party,  its  date,  sum  payable,  time  of 
payment  and  parties,  and  demands  payment  of  him,  he  has 
done  all  the  statute  requires  of  him.  There  can  be  no  doubt, 
and  it  is  not  questioned,  that  the  proper  parties  to  whom 
notice  of  dishonor  should  be  given  in  this  case  were  the 
personal  representatives  of  the  deceased  indorser,  the  present 
defendants.  3  Randolph,  Com.  Paper,  Sec.  1220 ;  Oinental 
Bank  vs.  Blake,  22  Pick.,  206.  Our  view  being  that  the 
notary's  notice  was  in  law  a  suflScient  presentation  of  the 
claim  to  satisfy  the  probate  law,  it  was  suflSciently  favorable 
to  the  defendant  to  leave  the  question  of  the  sufficiency  of 
the  notice  to  the  jury,  as  was  done  by  the  trial  Judge.  It  is 
not  for  the  defendants  to  complain  of  this  instruction. 

We  next  consider  the  exception  to  granting  plaintiffs' 
prayer  for  instructions  pumbered  4,  viz. :  "  That  the 
memorandum  given  by  Hustace  to  Waterhouse  may  be 
considered  as  evidence  of  presentation  of  a  claim  against  the 
estate  of  J.  H.  Wood." 

The  memorandum  testified  to  by  Hustace  was  not  pro- 
duced before  the  jury  so  that  its  date  was  not  shown  with 
certainty,  but  it  would  seem  from  the  evidence  to  have  been 
presented  before  the  dishonor  of  the  note.     A  memorandum 
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showing  the  particulars  of  the  note  in  Hustace's  handwriting 
is  now  before  the  Court  as  an  exhibit  to  defendant's  motion 
for  a  new  trial  on  the  ground  of  surprise.  It  is  dated  August 
13th,  1892,  after  Mr.  Wood's  death  and  the  petition  for 
probate  of  the  will  and  while  Mr.  Waterhouse  was  tem- 
porary administrator,  but  before  the  note  bad  matured.  It 
is  contended  that  this  memorandum  is  not  sufficient  in  law, 
because  (I)  the  will  was  not  admitted  to  probate  then,  and 
(2)  because  it  was  not  a  claim  against  the  testator's  estate  as 
indorser,  the  contingency  of  the  maker  not  paying  the 
note  not  having  arisen,  as  the  note  was  not  then  due. 
We  do  not  consider  that,  since  Mr.  Waterhouse,  as 
temporary  administrator  (being  also  named  as  executor  in 
the  will  which  was  then  filed  in  Court)  had  receired  a  full 
memorandum  of  the  claim,  it  was  essential  to  present  a  new 
one  after  his  formal  qualification  as  executor.  See  Goodnoto 
V8.  WarreHy  122  Mass.,  79.  Whether  it  was  a  valid  presenta- 
tion, the  note  not  being  due,  and  the  liability  of  the  estate  not 
being  then  fixed,  is  a  more  serious  question.  It  is  clear  by  our 
statute  that  the  failure  to  present  the  claim  before  the  note 
was  dishonored,  would  not  be  fatal,  for  the  statute  oulv  bars 
claims  that  are  not  presented  within  six  months  after  they 
fall  due,  and  unless  suit  is  brougnt  within  two  mouths  after 
they  fall  due  (if  rejected.)  There  is  no  distinct  authority  for 
the  presentation  of  claims  that  are  contingent,  or  before  they 
fall  due.  It  may  be  that  the  presentation  of  a  claim  like  the 
one  at  bar  before  the  contingency  of  dishonor  by  the  maker 
had  happened,  and  before  the  note  had  fallen  due,  would  not 
be  suflScient  under  our  statute.  But  being  of  the  opinion, 
that  as  a  matter  of  law  upon  undisputed  evidence,  the  notice 
of  the  notary  was  a  sufficient  presentation  of  the  claim  under 
the  probate  statute,  the  jury  were  bound  to  find  a  verdict  for 
the  plaintiflf  upon  this,  without  considering  the  "  memoran- 
dum" sent  by  Hustace.  Even  though  the  trial  Judge  may 
have  instructed  the  jury  erroneously  on  some  points,  a  new 
trial  should  not  be  granted,  because  on  the  whole  case,  as 
matter  of  law,  the  verdict  must  have  been  as  rendered,  or  be 
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8et  aside.  A  new  trial  conid  not  result  in  a  different  verdict. 
The  defendants  asked  the  following  instruction  (No.  6) : 
"The  plaintiffs  cannot  recover  of  the  executors'  defendant, 
unless  they  show  that  demand  was  made  on  the  last  day  of 
grace,  and  within  bank  hoars  of  the  proper  officer  at  the 
bank  of  Bishop  &  Co.,  for  paj^ment  of  the  note,  to  be  made  of 
H,  H,  Williarns  rfe  Co.  It  is  not  sufficient  if  demand  was 
made  for  payment  of  C.  E.  Williams,  as  successor  of  H.  H. 
Williams  &  Co.,  and  if  no  demand  was  made,  except  for  pay- 
ment of  C.  E.  Williams,  the  executors  of  J.  H.  Wood  cannot 
be  held  liable." 

This  was  given  as  above  except  the  underscored  portion — 
"to  be  made  by  H.  H.  Williams  (ft  Co"  The  question  raised  is, 
whether  demand  should  have  been  made  at  the  bank  upon 
the  maker. 

"Where  the  bill  designates  a  place  of  payment,  and  it  is 
accepted  generally,  it  will  be  sufficient  to  demand  payment 
at  such  place  without  making  a  personal  demand  on  the 
acceptor."     3  Band.  Com.  Paper,  Sec.  1113. 

"  If  a  bill  be  made  i)ayable  at  a  particular  place,  it  is  not 
necessary  to  state  a  presentment  to  the  acceptor  there ;  it  is 
sufficient  to  state  a  presentment  at  that  place."  Byles  on 
Bills,  p.  218,  and  numerous  English  cases  there  cited. 

"  W^hatever  difference  there  may  be  in  the  cases,  as  to  the 
necessity  of  a  demand  at  the  place  specified,  it  is  perfectly 
clear  that,  so  far  as  place  is  concerned,  a  presentment  there 
by  the  holder  is  always  sufficient."  1  Parsons,  N.  A  B.  p. 
434  (Ed.  of  1863.) 
Fnllei^ton  vs.  Bank,  1  Pet.  604. 
Br  en  f  8  Exor.  vs.  Bank,  id.  89. 

Upon  authority  therefore  it  was  not  necessary  to  have 
demanded  payment  personally  of  H.  H.  Williams  &  Co.,  the 
makers;  the  demand  at  the  bank  was  sufficient. 

The  last  exception  is  to  the  Circuit  Court's  refusing  a  new 
trial  on  the  ground  of  surprise,  in  that  since  the  trial  it 
has  been  found  that  the  memorandum  furnished  by  Hustace 
was  dated  August  13th,  1892,  prior  to  defendants'  notice  to 
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creditors  and  prior  to  their  receiviug  lettera  testamentary. 
But  this  memorandum  was  in  possession  of  the  defendants 
all  the  while  and  should  have  been  produced  by  them  at  the 
trial  and  therefore  there  was  no  surprise  in  law,  and  as  we 
have  seen  above,  there  was  another  valid  presentment  of  the, 
claim  upon  which  the  jury  were  entitled  to  find  their  verdict, 
and  so  a  new  trial  is  not  allowable. 

Exceptions  overruled. 

F.  M.  Hatch,  for  plaintiffs. 

A,  S.  Hartwell,  for  defendants. 


JOHN  F.  BOWLER,  Plaintiff  in  Error,  vs.  H.  E.  McIN- 
TYRE,  Executor  of  the  Will  of  JOHN  S.  W^ALKER, 
deceased,  Defendant  in  Error. 

Hearing,  Septembeb  27,  1893.       Decision,  October  17,  1893. 

JuDD,  C.J.,  Bickerton  and  Freab,  J  J. 

The  Court  canuot  notice  facts  showing  non-joiuder  of  a  necessary  party 
defendant  in  error,  where  the  facts  appear  in  no  other  way  than  by 
defendant's  statement  unsupported  hy  affidavit. 

The  ix)tition  for  a  writ  of  error  should  contain  an  allegation  that  the 
judgment  Is  not  fully  satisfied,  but  the  defendant  cannot  take  ad- 
vantage of  the  omission  of  such  allegation  after  joinder,  althougfh 
the  Court  may  of  its  own  motion  dismiss  the  writ,  if  it  appears  by 
the  record  that  the  judgment  hao  been  fully  satisfied. 

A  writ  issued  August  25, 1893,  judgment  having  been  rendered  February 
25,  1893,  is  issued  "  within  six  months  from  the  rendition  of  judg- 
ment,"' as  required  by  the  statute. 

All  the  defendants  below  should  be  named  in  the  writ,  and  all  should 
join  in  error,  unless  sufficient  cause  be  shown  for  the  non-joinder. 

Questions  which  do  not  relate  to  the  error  assigned,  should  be  raised 
by  demurrer,  special  plea,  or  motion  to  quash  or  dismiss. 

Judgment  ui>on  a  joint  note  is  properly  rendered  against  the  "'defen- 
dants "  simply.  Such  judgment  is  a  joint  judgment,  but  a  joint 
and  several  obligation. 
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Opinion  of  the  Court,  by  Frear,  J. 

Error  to  the  Circuit  Court  of  the  First  Circuit. 

John  S.  Walker,  now  deceased,  recovered  judgment  i^ainst 
the  plaintiff  in  error  and  eight  otheis,  in  assumpsit  upon  a 
note.  The  words  of  the  note  are,  "We  jointly  promise,"  etc 
The  judgment  is  "  that  the  plaintiff  do  recover  against  the 
defendants,'*  etc.  It  is  assigned  as  error,  "  that  said  judg- 
ment was  erroneously  made  and  entered  as  a  joint  and 
several  judgment  [against]  the  defendants  and  not  as  a  joint 
judgment  only."  The  defendant  in  error  pleaded  in  nnllo  est 
eiratnm. 

Counsel  for  defendant  in  error  contends  that  the  writ 
should  be  dismissed  for  the  reasons,  that  the  executrix  is  not 
made  a  co-defendant  with  the  executor;  that  there  is  no 
allegation  in  the  petition  that  the  judgment  is  not  satisfied ; 
and  that  the  writ  was  not  issued  within  six  months  from  the 
rendition  of  judgment. 

The  fact  that  there  is  an  executrix  as  well  as  an  executor 
of  the  will  of  the  plaintiff  below,  now  deceased,  was  not 
brought  to  the  knowledge  of  the  Court  in  any  way  which 
would  justify  us  in  noticing  the  fact,  if  fact  it  be.  There  is 
nothing  but  the  defendant's  statement  of  the  fact  unsup- 
ported by  affidavit. 

It  should  be  alleged  in  the  petition  that  the  judgment  was 
not  fully  satisfied,  this  being  a  statutory  prerequisite  for  the 
issuance  of  the  writ,  but,  whatever  may  be  the  effect  of  an 
omission  to  so  allege,  it  is  too  late  for  the  defendant  to  take 
advantage  of  it  after  issue  joined  upon  the  merits,  although 
the  Court  might  of  its  own  motion  dismiss  the  writ  if  it 
appeared  by  the  record  that  the  judgment  had  been  satisfied. 
This  does  not  appear  in  this  case. 

The  judgment  was  entered  February  26th,  1893. 
The  writ  was  issued  August  25th,  1893.  The  statute 
allows  the  writ  to  be  issued  "within  six  months  from 
the  rendition  of  judgment."  We  think  that  this  writ 
was  issued    within  the   time   prescribed  by  the  statute.     In 
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Smith  V8.  Gale,  137  U.  S.  577,  judgment  was  ^entered  May 
26th,  1886,  and  an  appeal  was  allowed  May  25th,  1888.  The 
Court  held  that  the  ap^^eal  was  taken  "  within  two  years  " 
after  the  entry  of  judgment  as  prescribed  by  law.  To  the 
same  effect  is  Credit  Co,  vs,  jirk.  Cen.  Railway,  128  U.  S.  258. 
Ih  Dutcher  ra.  Wright,  94  U.  S.  553,  an  insolvent  made  an 
assignment  of  his  property  December  8fch,  1869,  and  was 
adjudged  a  bankrupt  on  his  own  petition,  April  8th,  1870. 
The  Court  held  that  he  made  the  assignment  "  within  four 
months"  before  the  filing  of  the  petition  in  bankruptcy. 
The  general  rule  is  that  in  computing  the  time  within  which 
an  act  is  to  be  done,  the  first  day  should  be  excluded  and 
the  last  included.     See  In  re  Election  Law,  8  Haw.,  602. 

There  is  one  point  which  should  be  touched  upon 
though  not  called  to  our  attention  by  counsel.  In 
both  the  petition  and  the  writ  the  plaintiff  in  error 
and  defendant  below,  is  described  as  **  John  F.  Bowler  and 
others."  This  makes  John  F.  Bowler  sole  plaintiff  in  error 
(the  words  "  and  others  "  being  surplusage),  but  the  record 
shows  that  there  were  eight  other  defendants  below.  All  of 
the  defendants  below  should  be  named  in  the  writ,  and  all 
should  join  in  error  unless  sufficient  cause  be  shown  for  the 
non-joinder.  Simpson  vs,  Greeley,  .20  Wall.,  152 ;  Miller  vs, 
McKenzie,  10  Wall,  582. 

It  may  be  added  that  objections  like  the  foregoing  which 
do  not  go  to  the  question  of  the  error  assigned  should  be 
raised  by  demurrer,  special  plea  or  motion  to  quash  or 
dismiss,  although  the  Court  may,  of  its  own  motion,  dispose 
of  the  writ,  even  after  joinder  in  error,  for  defects  apparent 
upon  the  record. 

The  question  of  parties  not  having  been  argued  by  counsel, 
we  will  dispose  of  this  case  upon  its  merits. 

At  common  law,  in  an  action  against  several  defendants  jointly, 
the  general  rule  was  that  judgment  could  be  entered  only  for  or 
against  all ;  and  since  judgment  could  not  be  entered  against 
parties  not  served  with  process,  it  could  not  be  entered  at  all  in 
a  joint  action  unless  all  the  defendants  were  served.     But  by 
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aliatutes  known  as  "Joint-debtor  Acts"  in  most  of  the  United 
States,  judgment  may  be  entered  against  all  the  defendants 
jointly,  thoagh  some  were  not  served,  to  be  enforceable, 
however,  only  against  the  joint  ^property  of  all,  and  the 
separate  property  of  those  served.  See  Black,  Judgments, 
Sections  233-235 ;  Freeman,  Judgments,  Sections  43-44.  By 
Section  1105  of  our  Civil  Code,  "It  shall  be  necessary  to 
join  as  defendants  i©  a  civil  case,  all  the  *  *  *  joint 
makers  of  promissory  notes  *  *  but  it  shall  in  no  case 
be  necessary  to  serve  all  of  the  joint  parties  sued  with 
process.  Service  of  process  upon  one  of  several  defendants 
at  law,  shall  be  legal  service  upon  all  for  the  purposes  of 
appearance  in  Court,  and  judgment  may  be  entered  against 
all  such  co-defendants  thereon ;  provided,  however,  that  no 
execution  shall  issue  against  the  sole  property  of  any  joint 
defendant  on  whom  process  was  not  duly  served  as  aforesaid." 
In  this  case,  eight  of  the  nine  defendants  below  were  served 
with  process,  and  judgment  was  entered  against  all.  Execu- 
tion ba^  not  yet  issued.  We  are  of  the  opinion  that 
the  judgment  was  properly  entered  in  accordance  with  the 
provisions  of  the  statute.  It  is  admitted  that  the  judgment 
is  joint,  but  it  is  assigned  as  error,  that  it  is  several  as  well 
as  joint,  and  that  it  should  be  joint  only.  By  this,  it  may  be 
inferred,  that  counsel  would  have  the  word  "  jointly"  inserted 
in  the  judgment  after  the  word  "  defendants,"  so  that  the 
judgment  would  read,  "  that  the  plaintiff  do  recover  of  the 
defendants  jointly,"  etc.  We  find  no  ground  for  this  in  the 
statute,  which  provides  simply  that  "  judgment  may  be 
entered  against  all  such  co-defendants  ;"  and,  aside  from  the 
statute,  a  judgment,  though  rendered  upon  a  joint  cause  of 
action,  is  itself  a  joint  and  several  obligation.  An  action 
can  be  maintained  upon  it  against  each  of  the  judgment 
debtors  separately.  Black,  Judgments,  Section  210.  And 
execution  may  issue  against  the  separate  property  of  each  ; 
otherwise,  if  there  were  no  joint  property  as  would  generally 
Ije  the  case  unless  the  defendants  were  partners,  the  judg- 
ment could  not  be  satisfied,  and  the  original  claim  sued  upon 
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as  well  as  the  judgment  would  be  practically  worthless.     The 
distinction  between  joint  and  several  judgments  does  not  lie 
in  the  nature  of  the  obligation,  that  is,  whether  it  is  a  joint 
or  several  obligation,  nor  does  it  depend  upon  what  property 
may   be    taken    in    execution,     that    is,    whether    joint    or 
separate   property ;  but  a  joint  judgment  against   co-defen- 
dants  is  merely   a  judgment   against   all,    all   being  jointly 
and  severally  liable,  if  served  with  process,  to  the  full  extent 
of  the  judgment,  and  a  several  judgment  is  merely  a  separate 
judgment  against  one  or  more,  but  not  all  of  the    co-defen- 
dants,— as  where  judgment  is  entered  against  one  or  more 
by   default,    and    against   the    others    after   trial,    or  ^here 
judgment    for    different    amounts    is    entered    against    the 
defendants  separately.    A  several  judgment  cannot,  of  course, 
in  the  absence  of   statutory  authority,    be    rendered,  except 
upon  a  several   or   a   joint  and  several  obligation.     In  the 
present  case,  the  judgment,  being  upon  a  joint  obligation,  was 
properly  rendered  against  all  the  defendants,  that  is,  it  is  a 
joint  judgment,  though  it  is  a  joint  and  several  obligation. 

Judgment  affirmed. 

C.  Creighton,  for  plaintiff  in  error. 

C  Brown,  for  defendant  in  error. 
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CHARLES   A.  BROWN   vs.  THE    PROVISIONAL    GOV 
ERNMENT  OF  THE  HAWAHAN  ISLANDS. 

AssuMP8n\     Question  Reserved. 

Hearing,  September  27,  1893.   Decision,  November  25,  1893. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,   J  J. 

Where  a  salary  has  been  paid  to  an  officer  de  facto,  acting  under  a  color 
of  title,  the  officer  de  Jure  cannot  recover  from  the  Government  the 
salary  of  the  office  while  he  was  out  of  the  same.  The  Government 
is  protected  from  paying  it  a  second  time,  the  title  to  the  office  not 
having  been  determined  by  a  competent  tribunal. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  matter  comes  here  on  the  following  agreed  state- 
ment of  facts,  and  questions  of  law  involved  reserved  for  the 
consideration  of  this  Court  by  W.  Austin  Whiting,  First 
Judge  of  the  Circuit  Court  of  the  First  Circuit : 

Charles  A.  Brown,  the  plaintiff,  on  the  17th  day  of  October, 
A.  D.  1892,  was  the  duly  appointed  assessor  and  collector  of 
taxes  for  the  First  Division,  to  wit,  the  Island  of  Oahu ;  that 
previous  to  said  date  said  plaintiff  had  held  said  office  and 
performed  the  duties  of  the  same  for  several  years  ;  that  on 
said  date  said  plaintiff  was  notified  by  £.  C.  Macfarlane,  then 
Minister  of  Finance,  that  he,  the  plaintiff,  was  removed  from 
his  said  office ;  that  thereafter  said  Macfarlane  gave  to 
plaintiff  a  letter  setting  forth  alleged  causes  of  removal ;  that 
said  plaintiff  denied  the  power  of  said  Minister  to  so  remove 
him  for  the  reasons  that  no  charges  had  been  preferred 
against  him  prior  to  said  removal,  nor  any  opportunity 
given  to  him  to  meet  the  witnesses  against  him  or  to  be 
heard ;  and  that  by  the  tenure  of  his  said  office  he  could  not 
be   removed   otherwise;    that   thereupon   said   Minister  ap- 
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pointed  one  C.  N.  Spencer  assessor  and  collector  of  taxes  for 
said  district,  who  thereupon  took  possession  of  the  office 
provided  for  said  assessor  and  of  the  books  and  papers 
appertaining  to  the  office  of  assessor  and  collector  of  taxes 
for  the  First  Division,  and  forcibly  prevented  the  plaintiff 
from  having  access  to  the  same,  although  the  plaintiff  was  at 
all  times  ready  and  willing  to  perform  the  duties  of  said 
office  and  attempted  to  do  so ;  that  a  suit  was  thereafter 
brought  by  the  plaintiff  against  the  said  Spencer  for  the 
possession  of  said  office  and  for  an  injunction  against  said 
Spencer's  further  usurping  the  same ;  that  judgment  was 
rendered  for  the  plaintiff  in  said  suit  and  an  injunction 
allowed  accordingly ;  that  plaintiff  thereupon  resumed 
his  said  office  and  performed  the  duties  of  the  same ; 
that  during  the  period  said  Spencer  occupied  said  office,  to 
wit,  from  October  31st,  1892,  to  February  28th,  1893,  the  de- 
fendant, the  Hawaiian  Government,  refused  to  pay  the  plaintiff 
the  salary  allowed  by  law,  to  wit,  the  sum  of  nine  hundred 
and  ninety-eight  25-100  ($998.25),  dollars,  though  the  same 
was  duly  demanded  ;  that  the  defendant  paid  said  salary  to 
said  C.  N.  Spencer. 

It  18  agreed  that  the  parties  hereto  request  the  presiding 
Judge  to  reserve  the  question  of  law,  whether  or  not  the 
plaintiff  is  entitled  to  receive  of  the  defendant  said  sum  of 
nine  hundred  and  ninety-eight  25-100  ($998.26)  dollars,  for 
salary  for  said  period  for  determination  by  the  Supreme 
Court ;  and  further,  that  the  records,  exhibits  and  papers  on 
file  in  the  above  mentioned  suit,  as  well  as  in  the  writ  of 
([uo  ioarranio  taken  out  by  said  plaintiff  against  said  C.  N. 
Spencer,  shall  be  made  a  part  hereof. 

It  is  agreed  that  if  the  question  reserved  ii  found  for  the 
plaintiff,  judgment  may  be  entered  for  the  sum  of  $998.25 
and  interest  from  February  28,  1893 ;  otherwise,  for  the 
defendant. 

In  the  case  of  Andreics  vs.  City  of  Poriland,  79  Maine,  p. 
484,  the  question  was  whether  the  plaintiff  (the  officer  de 
jure)y  could  recover  of  the  city  his  salary  from  May  14,  1884, 
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to  March  7, 1885,  while  the  duties  of  the  office  were  performed 
by  one  Deeelle  (the  officer  de  facto),  and  the  salary  paid  to 
him.  The  court  there  held  that  the  plaintiff  could  recover, 
but  the  court  in  referring  to  courts  of  high  authority,  and 
particularly  the  New  York  Court  of  Appeals,  where  it  had 
been  held  that  a  payment  of  the  salary  by  the  city  to  the 
officer  de  facto  before  the  title  to  the  office  is  determined,  is  a 
good  defense  to  a  claim  by  the  legal  officer,  says  :  "  Courts 
in  some  other  States  have  followed  the  New  York  doctrine. 
Courts  of  high  authority  in  several  of  the  States  have  held 
that  the  officer  having  a  legal  title  to  the  office  may  recover 
of  the  city  the  salary,  notwithstanding  it  has  been  paid  to 
the  officer  de  facto.  We  have  not  attempted  to  analyze  the 
cases  and  to  try  to  reconcile  them.  They  appear  irreconcil- 
able. Our  court  is  uncommitted,  and  we  come  to  the 
conclusion  which  seems  to  us  best  supported  by  reason  and 
sound  legal  principles." 

We  are  in  exactly  the  same  position  as  that  court  was  ; 
and  after  a  careful  review  of  the  authorities,  our  conclusion 
is  based  on  what  seems  to  us  to  be  best  supported  by  sound 
legal  principles,  and  what  is  best  for  the  public  service.  And 
we  are  of  the  opinion  that  the  plaintiff  cannot  recover  from 
the  defendant  in  this  case. 

As  appears  from  the  agreed  statement  of  facts  and  from 
the  records  of  the  Court,  the  plaintiff  was  holding  the  office 
and  performing  the  duties  of  assessor  and  collector  of  taxes 
for  the  First  Division  when  he  was  removed  from  office  by  the 
then  Minister  of  Finance,  the  plaintiff  protesting  against  his 
removal ;  but  the  Minister  exercising  his  authority  to 
appoint,  appointed  C.  N.  Spencer  to  fill  the  office  vacated 
by  the  removal  of  plaintiff,  said  Spencer  took  possession 
and  performed  the  duties.  Plaintiff  then  brought  a  proceed- 
ing in  equity  for  possession  of  said  office  and  for  an 
injunction  against  said  Spencer's  further  usurping  the 
same,  which  resulted  in  a  judgment  being  rendered  for  the 
plaintiff  and  an  injunction  was  allowed  accordingly  on 
February   28th,    1893,    the    date    up    to  which    the  plaintiff 
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claims  the  salary.  There  is  also  ou  file  with  the  records  a 
copy  of  the  resolution  passed  at  a  meeting  of  the  then 
Cabinet  as  follows:  "That  C.  A.  Brown,  assessor  for  the 
Island  of  Oahu,  be  removed  from  this  office  for  reasons  stated 
to  this  Cabinet  and  which  are  deemed  sufficient  under  the 
law."  This  is  signed  by  all  the  four  members  of  the 
Cabinet.  We  also  find  on  file  with  the  records  a  copy  of  the 
appointment  of  C.  N.  Spencer  to  the  office  in  question  signed 
by  the  then  Minister  of  Finance.  So  we  see  that  Mr.  Brown 
was  formally  removed  from  office,  and  Mr.  Spencer  was 
formally  appointed  to  the  vacated  office ;  he  was  not  there 
without  authority  or  color  of  title ;  he  was  acting  under  a 
commission  from  the  Minister  of  the  department  where  he 
had  to  pay  in  the  taxes  collected  by  him  and  where  he  had 
to  draw  his  salary ;  he  was  the  de facto  officer  transacting  the 
business  of  his  office  with  the  department ;  he  had  the 
apparent  title  to  the  office  and  the  salary  attached  thereto. 

In  Mechen  on  Public  Officers,  we  find  at  Sec.  332  the 
following :  "  It  is  held  that  if  payment  of  the  salary  or 
other  compensation  be  made  by  the  government  in  good 
faith  to  the  officer  de  facto,  while  he  is  still  in  ymssession  of 
the  office,  the  government  cannot  be  compelled  to  pay  a 
second  time  to  the  officer  dejure  wlien  he  has  recovered  the 
office,  at  least  where  the  officer  de  facto  held  by  color  of 
title."  "  It  is  plain,"  says  Andrews,  J.,  **  that  in  many  cases 
the  duty  imposed  upon  the  fiscal  officers  of  the  State 
counties  or  cities  to  pay  official  salaries,  could  not  be  safely 
performed  unless  they  are  justified  in  acting  upon  the 
apparent  title  of  claimants.  But  it  often  happens  that 
*  *  *  the  apparent  title  is  overthrown  and  another 
person  is  adjudged  to  be  rightfullj"  entitled  to  the  office. 
But  this  can  seldom,  if  ever,  be  ascertained  except  after  a 
judicial  inquiry.  And  in  case  of  an  appointed  officer,  the 
validity  of  the  appointment  often  depends  upon  complicated 
questions  of  law  and  fact.  *  *  *  It  would  be  unrea- 
sonable, we  think,  to  require  them  before  making  the 
payment  to  go  behind  the   commission  and   investigate  and 
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ascertain  the  real  right  and  title,  this  in  many  cases  would 
be  impracticable.  Disbursing  officers  charged  with  the 
payment  of  salaries  have,  we  think,  a  right  to  rely  upon 
the  apparent  title,  and  treat  the  officer  who  is  clothed  with 
it  as  the  officer  de  jure  without  enquiring  whether  another 
has  the  better  right." 

Dolan  vs.  Mayor,  68  N.  Y.  pp.  280  and  281. 

In  this  case  the  Court  also  intimates  that  where  the  salary 
of  the  office  is  paid  to  the  officer  de  facto,  he  is  liable  on  an 
action  for  money  had  and  received  by  the  officer  de  jure  to 
recover  it.  And  in  the  case  of  Nichols  vs,  Machesan,  101  N. 
T.,  p.  534,  the  court  says :  **  And  in  England  from  an  early 
day  an  action  for  money  had  and  received  would  lie  in 
behalf  of  one  entitled  to  an  office  to  recover  the  accustomed 
fees  of  the  office  received  by  an  intruder."  See  also  Glass- 
cock vs.  Lyon,  20  Ind.,  1. 

In  the  case  of  McVearny  vs.  The  Mayor,  80  N.  Y.,  p.  185, 
it  is  held  that  "  a  municipal  corporation,  whose  disbursing 
officer  has  once  made  payment  of  the  compensation  given  by 
law  to  an  office  to  one  actually  in  the  office  discharging  its 
duties  with  color  of  title  and  with  his  right  thereto  not 
determined  against  him  by  a  competent  tribunal,  is  protected 
from  a  second  payment."  In  the  same  case  on  pages  193 
and  194,  we  find  Folger,  J.,  using  this  language  :  "  It  is  then 
to  be  deduced  from  the  cases  in  this  State  that  as  a  general 
principle,  the  rendition  of  official  service  must  precede  a 
right  to  demand  and  recover  the  compensation  given  by  law 
to  the  officer ;  that  the  disbursing  officer  of  a  municipality  is 
protected  from  a  second  payment  of  that  compensation,  and 
so  is  his  superior,  when  he  has  once  made  payment  to  one 
actually  in  the  office,  discharging  the  duties  of  it  with  a  color 
of  title,  with  his  right  thereto  not  determined  against  him  by 
a  competent  tribunal."  The  learned  judge  cites  a  large 
number  of  cases  in  his  opinion  in  support  of  his  position. 

There  are  a  large  number  of  cases  of  this  nature  arising  and 
constantly  before  the  New  York  courts,  naturally  so ;  it  being 
such  a  large  State,  and  having  such  a  large  number  of  offices  to 
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be  filled  by  election  and  appointment ;  contests  are  constantly 
taking  place,  consequently  these  cases  get  very  full 
consideration,  resulting  in  a  large  number  of  decisions. 
These  decisions,  in  our  opinion,  should  be  given  more  than 
ordinary  weight  in  weighing  the  authorities  where  there  is  a 
decided  conflict,  as  there  is  on  the  questicm  before  us. 
Public  policy  demands,  and  the  public  have  a  right  to  expect 
and  demand  that  the  official  functions  of  public  officers  shall 
be  regularly  and  continuously  discharged.  It  is  important 
that  the  public  offices  should  be  filled,  and  that  at  all  times 
persons  may  be  found  ready  and  competent  to  exercise  official 
powers  and  duties,  more  especially  in  an  office  of  this  nature. 
If  in  a  controversy  arising  as  to  the  right  to  an  office  in 
possession  even  upon  notice  that  another  claims  the  office, 
the  authorities  could  not  pay  the  salary  of  the  office  to  the 
officer  de  facto,  except  at  the  risk  of  having  to  pay  it  a  second 
time  should  llie  contestant  prevail,  the  public  service  would 
be  greatly  embarrassed  and  its  efficiency  impaired,  and 
disbursing  officers,  for  their  own  protection,  would  not  pay 
the  salary  until  the  contest  was  over,  and  the  legal  title  to 
the  office  determined  by  some  tribunal,  this  would  most 
certainly  interfere  with  the  discharge  of  official  functions. 

In  the  case  of  The  Auditors  of  Wayne  County  vs,  Benotf,  20 
Mich.,  176,  it  was  held  that  "a  person  actually  obtainin^^ 
office  with  the  legal  indicia  of  title,  is  a  legal  officer  until 
ousted,  so  far  as  to  render  his  official  acts  as  valid,  as  if  his 
title  were  not  disputed."  Also  that  "no  claim  can  be 
enforced  against  a  county  for  the  salary  or  perquisites  of  a 
county  officer  except  for  a  period  during  which  the  claimant 
was  th^  actual  incumbent."  In  this  case  on  page  181, 
Campbell,  C.  J.,  says  :  "  Nothing  but  actual  incumbency  can 
make  a  person  a  legal  officer,  however  much  he  may  be 
entitled  to  obtain  the  office.  And  certainly,  when  a  person 
stands  of  record  as  ousted  and  demanding  the  ouster  of 
another  whom  he  alleges  to  be  wrongfully  in  office  as  a 
means  of  getting  his  own  rights,  it  could  not  be  claimed  that 
the   acts   of  the  relator  would  be   in  any  sense  official  acts. 
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The  only  valid  proceedings  in  the  name  of  the  oflSce  must  be 
those  of  the  actual  incumbent."  And  on  p.  182:  "And 
when  a  person  duly  certified  has  complied  with  the  ceremo- 
fiies  and  conditions  incident  to  office,  public  policy  would  not 
be  subserved  by  allowing  his  rights  to  be  questicmed  in  any 
other  form  than  by  a  judicial  trial."  And  on  p.  183 :  "But 
the  laws  assume  that  the  laborer  is  worthy  of  his  hire,  and 
the  person  who  is  required  to  be  recognized  for  the  time 
heing  as  the  legal  incumbent  for  the  purpose  of  doing  the 
work,  should  be  recognized  for  the  purpose  of  remuneration 
also,  so  far  as  those  are  concerned  with  whom  he  deals 
officially  and  who  have  no  personal  interest  in  the  contest 
for  the  office." 

It  was  held  in  Smith  vs.  Mayc/r  of  New  York,  37  N.  Y., 
518,  that  no  claim  could  be  brought  for  salary  or  perquisites 
against  a  municipal  corporation  covering  any  period  when 
the  claimant  was  not  actually  in  office  ;  and  this  was  put  on 
the  ground  that  these  are  the  rewards  of  express  or  implied 
services,  and  therefore,  could  not  belong  to  one  who  could 
not  lawfully  perform  those  services,  although  wrongfully 
hindered  from  occupying  a  position  in  which  he  might  ren- 
der them. 

In  the  recent  case  of  Henderson  vs,  Glynn,  30  Pac.  Rep., 
265,  decided  in  June,  1892,  the  court  held  that  the  de  /ado 
officer  is  entitled  to  the  salary  of  the  office,  saying,  "  This 
seems  to  be  the  general  doctrine  in  most  of  the  States,  in 
two  or  three,  notably  in  the  State  of  Maine,  the  reverse  has 
been  held,  but  they  can  only  be  regarded  as  exception  to  a 
general  rule  which  appears  to  be  well  founded  in  reason  and 
justice." 

In  view  of  the  cases  above  cited  and  the  large  mass  of 
authority  supporting  them,  and  for  the  reasons  hereinbefore 
given,  we  feel  no  hesitation  in  adopting  the  rule  laid  down  in 
the  New  York  cases,  that  the  officer  dejure  cannot  recover  from 
the  authorities  the  salary  of  the  office  when  it  has  been  paid  to 
the  officer  de  facto  while  he  was  in  possession  of  the  same 
under  color  of  title  and  performing  the  duties  of  said  office. 
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On  the  point  as  to  whether  C.  A.  Browu  was  legally 
removed  from  office.  This  question  was  not  reserved  by  the 
Court,  and  we  do  not  consider  that  it  is  necessary  to  pass 
upon  it,  having  found  as  we  have  above  on  the  question  of 
the  liability  of  the  defendant  to  pay  the  salary  a  second  time, 
for  we  have  held  that  even  if  the  plaintiff  was  the  officer  de 
Jure  and  entitled  to  the  office,  but  out  of  possession,  under 
the  circumstances  of  this  case,  he  could  not  recover  from 
the  defendant. 

Judgment  may  be  entered  for  the  defendant. 

F.  M.  Hatch,  for  plaintiff. 

W.  0.  Smith,  Attorney-General,  for  defendant. 


MARIA    KAANAANA    vs,    KEAHI  (k),    MAHOE    (w),  and 

KANAKANUI,  her  husband. 

Exceptions. 

Hearing,  September  28,  1893.   Decision,  October  19,  1893. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

The  C'ouri  refuses  to  reverse  an  order  of  the  lower  CJourt,  setting  aside 
the  verdic.t  and  ordering  a  new  trial,  on  the  ground  of  nilsconduct 
of  the  jury,  certain  jurors  having  held  oonversjitions  with  parties 
defendant  showing  hostility  towards  them. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  cause  came  on  for  trial  at  the  February  Term,  1893, 
of  the  Circuit  Court  of  the  First  Circuit,  and  resulted  in  a 
verdict  for  the  plaintiff  for  possession  of  the  land  claimed,  to 
which  the  defendants  duly  excepted  as  contrary  to  law  and 
the  evidence,  and  gave  notice  of  a  motion  for  a  new  trial.  A 
motion  for  a  new  trial  was'  filed  and  argued.  A  number  of 
grounds  were  set  up,  one  being  the   misconduct  of  the  jury. 
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naming  Sam  Kalalubi,  Piikoi  Okuu,  Eoloa  aud  Peter  Davis 
particularly.  A  number  of  affidavits  on  both  sides  were 
filed.  The  Court  after  overruling  all  the  grounds  set  up, 
excepting  the  above  mentioned  one,  says,  "  During  the  trial 
of  the  case  the  Court  was  not  satisfied  with  the  action  of 
several  of  the  jurors,  but  this  of  itself  is  not  sufficient  to 
grant  a  new  trial,  but  I  am  strongly  impressed  by  the 
affidavits  filed,  that  there  was  such  misconduct  on  the  part 
of  the  jury  in  this  case  as  to  cast  suspicion  upon  any  verdict 
that  they  rendered  ;  and  on  this  ground  I  sustain  the  motion 
and  order  the  verdict  set  aside  aud  that  a  new  trial  be  had." 
To  which  decision  and  order  the  plaintiff  duly  noted  and  filed 
exceptions.  And  the  matter  now  comes  here  on  a  duh' 
allowed  bill  of  exceptions. 

Defendants'  counsel  contends  that  this  Court  should 
consider  and  pass  on  all  the  grounds  taken  by  him  in  his 
motion  for  a  new  trial,  that  the  verdict  was  contrary  to  law 
and  the  evidence,  etc.,  that  were  overruled  by  the  trial  Judge. 
To  be  entitled  to  this  he  should  have  excepted  to  these 
rulings  and  come  here  on  a  bill  of  exceptions ;  he  prevailed 
on  one  ground  alone.  We  see  no  reason  why  two  bills  of 
exception  should  not  be  allowed  and  argued,  one  from  each 
side. 

A  man  named  Kupaa  who  is  on  very  friendly  terms  with 
plaintiff  and  family  was  constantly  in  attendance  during  the 
three  days  of  the  trial,  and  was  seen  frequently  in  close 
conversation  with  some  of  the  jurors  during  the  recesses  of 
the  Court,  and  when  others  came  near,  the  conversations 
would  stop  at  once.  This  is  clear  from  the  affidavits  of 
Mahoe,  Kanakanui,  Police  Officer  Nahoolewa  and  Peter 
Davis.  Peter  Davis,  one  of  the  jurors,  met  Mahoe  (one  of 
the  defendants)  in  the  street  during  the  time  the  trial 
was  on,  and  said,  "  You  cannot  win  the  land,  the  jury  are  on 
Eauhi's  side  (Kauhi  was  assisting  in  the  plaintiff's  case); 
there  is  one  man  giving  them  food  and  drink."  He  also 
said  Mahoe  was  in  the  right  if  the  jury  "  had  not  been 
bought;"   then-  Sam    Ealaluhi,    another   juror,    came    along 
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with  some  giu  in  a  bottle  and  gave  it  to  Davis,  then  D;ivis 
said  to  Mahoe,  "  I  don't  say  to  you  that  this  bottle  came 
from  Kauhi,"  and,  continuing,  said  to  Kanakanui,  "You 
can't  win  your  case."  All  this  appears  from  the  affidavits  of 
Mahoe,  Kanakanui  and  Sam  Haluapo.  There  are  affidavits 
as  to  remarks  made  to  defendants  by  some  of  the  jurors, 
such  as,  "  No  use  for  you  to  try  to  make  a  case  of  this,  you 
yiill  lose  your  money  for  your  lawyer  and  the  food  for  your 
witnesses,"  etc. 

In  the  case  of  Dana  vs.  Roberts,  (1  and  2  Root,  13-4  and 
451)  the  Court  says  :  "  The  principal  guard  upon  jurors  in 
this  state  is  their  oath  and  their  virtue.  If  thev  are  suffered 
to  enter  into  conversation  with  people  respecting  the  causes 
they  have  under  consideration,  the  purity  of  trials  by  jury, 
the  great  barrier  of  liberty  and  justice,  will  be  corrupted ;  it 
ought,  therefore,  to  be  guarded  with  the  most  vigilant 
attention."  This  case  is  cited  in  Graham  &  Waterman,  New 
Trials,  p.  100. 

Then  there  is  the  very  contradictory  statements  made  by 
Sam  Kalaluhi  as  to  where  he  got  the  bottle  of  giu.  The 
affidavits  of  Peter  Davis,  one  of-  the  jurors,  corroborates  all 
these  statements ;  he  also  says  that  Sam  Ealaluhi  was 
working  for  the  plaintiff,  **  because  he  tried  to  influence  me;" 
when  the  witnesses  were  testifying  he  would  say,  **You  can't 
trust  that  man ;  it  is  no  use  to  trust  that  man."  This  all 
goes  to  show  that  some  of  these  jurors  had  prejudice  and 
were  biased  and  prejudiced,  and  showed  hostility  towards 
defendants  before  the  trial  had  closed  and  the  case  submitted 
to  them.  What  Davis  said  to  Mahoe  about  where  the  bottle 
of  gin  came  from,  can  only  be  construed  one  way,  that  is,  he 
intended  Mahoe  to  understand,  that  it  did  come  from  Kauhi 
or  the  plaintiff,  perhaps  with  the  object  of  getting  something 
from  the  defendants.  This  certainly  was  improper  conduct 
on  the  part  of  a  juror.  Jurors  when  they  are  separated  for 
the  night,  while  a  case  is  on  trial,  have  no  right  to  discuss 
the  matter  either  between  themselves  or  with  outsiders,  and 
most  certainly  not   with  the  parties  to  a  suit.     We  consider 
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this  misconduct  on  the  part  of  a  juror.  The  affidavits  filed 
by  defendants  corroborate  each  other  and  do  not  stand  alone 
on  any  one  statement ;  the  circumstances  establish  the  fact 
tbat  these  meetings  and  conversations  did  take  place  as  stated. 

The  counter  affidavits  filed  by  the  plaintiff  are  individual 
denials,  but  they  establish  the  fact  that  the  Court  had 
instructed  the  jurors  to  abstain  from  conversation  with 
anybody  about  the  case  during  the  recesses. 

The  affidavit  of  Sam  Kalaluhi  also  corroborates  the  state-^ 
ment  in  regard  to  Peter  Davis'  getting  a  bottle  of  liquor 
from  him,  also  to  the  conversations  had  with  Mr.  Magoon, 
although  he  denies  having  said  things  that  the  others  say  he 
did. 

After  consideration  of  all  the  affidavits,  we  can  only  arrive  at 
the  conclusion  that  there  was  gross  misconduct  on  the  part 
of  some  of  the  jurors.  It  cannot  be  said  that  these  defen- 
dants had  what  they  have  a  right  to,  that  is,  a  trial  by  a  fair, 
impartial  and  unprejudiced  jury. 

"Unexplained  communications  between  a  juror  and  the 
successful  party  to  the  suit,  his  friends,  counsel  or  agents, 
^irill  lead  to  such  an  inference  of  tampering  as  .will  avoid  the 
verdict."  Thompson  on  Trials,  Sec.  2559  and  cases  there 
cited. 

"Corrupt  attempt  to  influence  the  verdict  of  a  jury  by 
other  means  than  evidence  and  argument  in  open  court, 
*  *  *  on  grounds  of  public  policy,  is  always  ground  for  a 
new  trial,  without  reference  to  the  merits  of  the  case,  and 
whether  successful  or  not.  The  law  is  so  sensitive  upon  this 
subject,  that  affidavits  not  explained  away,  casting  suspicion 
of  such  misconduct  on  the  prevailing  party,  will  avoid  a 
verdict.  The  rule  is  applied  with  almost  equal  stringency, 
whether  such  attempts  proceed  from  the  prevailing  party 
himself,  from  his  friends ^  or  even  from  officious  third  persons. 
It  is  upon  this  principle  *  *  *  that  unexplained  com- 
munications between  the  jury  and  the  prevailing  party,  his 
counsel  or  friends,  create  such  a  presumption  against  the 
integrity  of  the  verdict  that  it   will  not  be  allowed  to  stand. 
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*  *  *  Affidavits  of  jurors  are  always  received  to  shoMr 
attempts  so  dangerous  to  justice." 

Ibid,  Section  2560  and  cases  there  cited. 

"  Where  the  misconduct  was  of  such  a  nature  that  preju- 
dice might  have  resulted  from  it,  a  presumption  of  prejudice 
arises,  which,  unless  rebutted  by  the  successful  party,  will 
require  the  granting  of  a  new  trial  *  *  *  the  irregularity 
must  have  been  of  such  a  character  that  its  natural  tendencv 
would  be  to  disqualify  the  jurors  for  the  proper  and 
unbiased  discharge  of  their  duties." 

Ibid,  Section  2617  and  cases  there  cited. 

In  our  opinion,  the  affidavits  in  this  case  disclose  such  a 
state  of  facts  that  would  have  a  natural  tendencv  to  dis- 
qualify  some  of  the  jurors  for  the  proper  and  unbiased 
discharge  of  their  duties.  And  we  do  not  find  that  the 
counter  affidavits  explain  away  or  rebut  these  facts. 

In  the  case  of  Roberts  vs,  Jo)ies,  30  Iowa,  525,  the  court 
sAys  :  "  It  has  been  frequently  held  by  this  court  that  we  will 
not  reverse  an  order  of  the  court  below  granting  a  new  trial, 
unless  it  is  made  clear  *  *  *  that  the  discretion  of  the 
court  below  has  been  abused.  A  stronger  case  should  be 
made  to  justify  the  interposition  of  the  Appellate  Court 
when  a  new  trial  has  been  granted  than  when  it  has  been 
refused."  Citing  a  number  of  cases  in  the  same  State  in 
support  of  this. 

We  consider  that  considerable  weight  should  be  given  by 
us  (in  those  cases)  to  the  opinion  and  decision  of  the  trial 
Judge  who  has  every  facility  to  observe  the  actions  of  parties, 
witnesses  and  jurors  during  the  progress  of  the  trial,  and 
the  incidents  and  circumstances  surrounding  the  case. 

We  therefore  sustain  the  decision  of  the  trial  Judge, 
ordering  that  the  verdict  be  set  aside  and  that  a  new  trial 
be  had. 

Exceptions  overruled. 

C,  W.  Ash  ford,  for  plaintiff. 

J.  A.  Magoort^  for  defendants. 
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THE  -  LIHOLIHO;'  THE  INTER^ISLAND  STEAM 
NAVIGATION  COMPANY  vs.  1206  BAGS  OP  SUGAR, 
THE  ALLIANCE  MARINE  AND  GENERAL  AS- 
SURANCE COMPANY,  Limited;  W.  G.  IRWIN  & 
COMPANY,  and  the  HAWAIIAN  SUGAR  COMPANY, 
Intervenorft. 

In  Admiralty — Libel  for  Salvage. 

Hearing,  October  2,  1898,         Decision,  October  24,  1893. 

JUDD,    C.J,,    BiCKERTON    AND    FrEAR,   JJ. 

<  1 »  A  nfhooiier  completed  taking  in  her  cargo  of  sugar  at  the  port  of 
Makaweli,  Kauai,  at  dusk  and  soon  after  started  on  her  Voyage  to 
Honolulu.  Held,  leaving  the  port  in  the  night  time  was  not  per  se 
evidence  of  negligence. 

i2i  The  fact  that  the  salving  vessel  and  the  schooner  from  which  the 
sugar  was  salved  belonged  to  the  same  owners  does  not  prevent 
salvage  being  awarded  against  the  cargo  salved. 

(-5)  The  libeilants  were  under  contract  to  convey  the  sugar  from  Maka- 
weli  to  Honolulu  and  their  vessels  were  under  general  orders  to 
assist  each  other.  These  facts  do  not  prevent  the  rescue  of  the 
sugar  from  being  a  salvage  service. 

Uj  The  action  of  the  winds  and  the  waves  being  the  proximate  cause  of 
the  disaster  and  the  miscalculation  of  the  master  being  the  remote 
cause,  the  loss  w^as  occasioned  by  a  peril  of  sea. 

«o'  The  schooner  L.  was  loaded  and  started  in  the  early  evening  to  go 
to  sea  from  the  port  of  Makaweli,  Kauai.  The  master  was  at  the 
helm;  the  crew  hoisted  the  foresail  and  mainsail,  hove  on  the 
anchor  until  it  broke  ground,  then  began  to  hoist  the  jib.  The 
wind  was  light  a^id  off  shore  on  the  port  bow,  as  the  schooner  was 
coming  i*ound.  The  course  out  of  the  harbor  was  S.  W.  The  wheel 
was  hard  to  port  and  lashud.  The  schooner  payed  off  very  slowly 
and  the  mate  fearing  she  might  touch  the  reef  let  the  anchor  go. 
Shortly  after  this  it  was  again  hoisted,  the  mainsail-peak  was  low* 
ered  and  jib-sheet  hauled  to  windward  and  belayed,  and  when  the 
schooner  was  within  two  points  of  her  course  she  struck  the  reef  on 
the  windward  or  port  side  of  the  harbor  near  the  entrance,  and 


324  OCTOBER,  1893. 

stuck  fasUr  The  steamer  Iwalani  was  sent  for  and  when  she  arrived 
she  aneho^ed^  and  fastened  a  hawser  to  the  s<!hooner  and  kept  a 
steady  strain  on  it  to  keep  her  from  beiug^  lifted  more  on  the  reef 
by  th^  swell,  and  discharged  the  sugar  rapidly  with  her  own  boatt?, 
and  finally  pulled  the  schooner  oif  into  deep  water.  The  L.  had 
knocked  a  hole  in  her  and  afterwards  sank,  and  wa»  a  total  loss. 
This  service  was  attended  with  but  little  danger  to  the  libellants* 
salving  vessel,  the  sea  being  smooth  and  the  wind  light,  and  did  not 
require  great  skill  or  any  extra  expense^  and  occupied  wily  about 
twelve  hoars:  Held,  that  one-quarter  of  the  net  proceeds  of  the 
cargo  salved  would  under  these  circumstances  he  proper  compensa- 
tion for  the  service. 

Opinion  of  the  Court,  by  Judd,  C.J. 

Circuit  Judge  Cooper  heard  this  case  below  and  decreed 
that  the  libellant  is  entitled  to  salvage  from  the  sugar  saved 
from  the  wreck  of  the  schooner  Liholiho,  and  that  the  amount 
of  such  salvage  be  fifty  per  cent,  of  the  net  proceeds  of  the 
8ale  of  said  sugar  paid  into  Court.  We  adopt  the  findings  of 
fact  and  of  law  as  decided  by  Judge  Cooper  in  his  opinion 
rendered  on  the  21st  September,  1893,  with  the  exception 
of  the  amount  of  the  salvage.  Following  is  the  decision 
upon  which  the  decree  appealed  from  is  based  : 

"  On  the  evening  of  August  9,  1893,  the  schooner  Liholiho 
went  ashore  on  the  reef  forming  the  southern  line  of  Maka- 
weli  harbor,  Kauai ;  her  cargo  consisted  of  1450  bags  of 
sugar.  Soon  after  the  schooner  grounded  the  captain  sent 
his  boat  ashore  for  assistance,  but  was  unable  to  secure  it, 
after  which  the  crew  pulled  over  to  Waimea,  where  the 
steamer  Iwalani  lay  at  anchor,  and  requested  the  captain  to 
come  at  once  to  the  assistance  of  the  Liholiho.  The  Iwalani 
arrived  at  the  wreck  some  time  between  midnight  and  2 
o'clock,  and  after  a  short  consultation  with  the  captain  of  the 
Liholiho,  it  was  decided  that  the  best  thing  to  do  was  to 
transfer  the  sugar  from  the  Liholiho  to  the  Iwalani.  The 
first  attempt  was  made  with  the  Liholiho's  boat,  but,  owing 
to  the  heavy  swell  and  roll  of  the  schooner,  the  boat  was 
broken.  After  which  the  Iwalani's  boats  were  called  into 
action,    and    1158    bags    of    sugar    were    taken    aboard    the 
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Iwalani.  Both  the  crew  of  the  Liholiho  and  the  Iwalani 
participated  in  the  work,  and  after  daylight  assistance  was 
rendered  by  men  from  the  shore.  Soon  after  the  arrival  of 
the  Iwalani  a  hawser  was  passed  to  the  Liholiho  and  fastened 
Xo  the  mainmast,  and  a  steady  strain  was  put  upon  it  for  the 
purpose  of  keeping  her  from  going  farther  upon  the  reet 
Before  the  sugar  was  fully  out  the  hawser  parted ;  after 
which  it  was  carried  forward  and  made  fast  to  the  foremast, 
and  an  effort  was  made  to  pull  her  off  the  reef,  which  was 
finally  successful.  .  After  being  pulled  off  the  reef,  the 
schooner  began  to  make  water  rapidly,  and  the  remaining 
sugar  was  wet,  and  58  bags  of  the  remainder  was  taken  out 
and  landed  on  the  wharf ;  the  captain  of  the  Iwalani  refusing 
to  take  this  wet  sugar  for  fear  of  damaging  the  sugar  he  had 
already  t^ken  aboard.  The  Liholiho  soon  afterwards  sank, 
and  the  remainder  of  the  cargo  became  a  total  loss.  The 
Iwalani  proceeded  on  her  voyage,  and  in  due  course  landed 
the  1158  bags  of  sugar  at  Honolulu. 

On  the  16th  of  August,  1893,  the  libellants  filed  their  libel 
in  this  Court  praying  for  an  attachment  and  sale  of  the 
sagar,  and  claiming  twenty-five  hundred  dollars  for  salvage 
.service. 

The  Alliance  Marine  and  General  Assurance  Company, 
insurers  of  a  part  of  the  cargo,  W.  G.  Irwin  &  Co.,  agents, 
and  the  Hawaiian  Sugar  Company,  owners  of  a  portion  of  the 
sugar,  interpleaded  for  the  purpose  of  disputing  the  claim  of 
the  libellants.  An  order  of  sale  was  issued,  the  sugar  was 
sold,  and  the  sum  of  $3635.67  was  realized  and  paid  into  the 
registry  of  the  Court. 

The  steamer  "  Iwalani "  and  the  schooner  "  Liholiho '' 
both  belonged  to  the  libellants. 

The  libellants  were  transporting  the  sugar  under  a  contract 
with  the  owners  for  the  carrying  of  all  their  freight,  and 
under  the  contract  no  restrictions  were  placed  upon  the 
libellants  as  to  the  character  of  the  vessel  to  be  used.'  A 
shipping  receipt  was  signed  by  the  captain  of  the  "Liholiho," 
which  is  in  the  usual  form  in  use  in  this  country. 
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It  is  contended  by  the  interveners  that  the  cause  of  the 
stranding  of  the  schooner  was  the  incompetency  and  negli- 
gence of  the  master,  and  that  the  libellant  being  the  owner  of 
both  the  wrecked  and  salving  vessels,  it  cannot  profit  by  its 
own  wrong. 

The  evidence  tended  to  show  that  the  "Liholiho"  got 
under  way  between  9  and  10  o'clock  in  the  evening  with  the 
wind  blowing  a  moderate  breeze  from  the  east  or  oflF  shore. 
There  is  some  conflict  of  evidence  as  to  just  how  the  start 
was  made,  but  the  weight  of  the  evidence  was  to  the  eflFect 
that  the  schooner  was  lying  at  anchor  head  to  the  wind,  that 
the  mainsail  and  foresail  were  set  and  as  the  anchor  broke 
ground  the  jib  was  hoisted  and  belayed  to  port,  the  sheets  of 
both  main  and  foresail  were  well  eased  oflf  and  neither  of  the 
sails  drawing.  The  course  out  from  where  the  schooner 
started  was  S.W.  and  in  order  to  avoid  the  lee  shore  the 
captain  deemed  it  necessary  to  go  out  on  the  port  tack. 
The  "  Liholiho  "  was  shown  to  be  slow  in  paying  off,  and  in 
this  case  was  making  too  much  headway  toward  the  shore. 
Upon  seeing  which  the  mate  who  was  forward,  without  the 
Older  of  the  captain,  dropped  the  anchor,  and  the  mainsail  and 
jib  were  also  lowered.  After  remaining  in  that  position  for 
about  half  an  hour  a  second  attempt  was  made  under  foresail 
and  jib,  the  mainsail  having  been  hoisted  full  up  at  the 
throat  but  with  peak  slack.  This  second  start  was  made 
when  nearer  the  reef  and  for  that  reason  under  less  favorable 
circumstances  than  the  first,  but  the  schooner  had  nearly 
gained  her  course  when  she  struck  on  the  reef  head  on  and 
almost  immediately  swerving  broadside  to. 

There  can  be  no  doubt  but  there  is  a  wide  difference 
between  willful  negligence  and  an  error  of  judgment.  The 
captain  of  the  **  Liholiho "  was  shown  to  be  a  master 
mariner  of  long  standing  and  his  general  competency  was  not 
questioned.  And  although  with  a  fair  wind  and  calm  sea  the 
presumption  would  seem  to  be  against  him,  yet  upon  all  the 
circumstances  I  fail  to  find  him  chargeable  with  negligence. 
If  he  were  to  make  the  attempt  again  he  might  consider  it 
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wise  to  Hdopt  a  different  method,  but  that  even  would  not  be 
evidence  of  negligence  in  his  former  misfortune.  Leaving 
port  in  the  night  time  is  not  negligence  per  se  and  I  do  not 
find  in  this  case  that  it  was  the  proximate  cause  of  the 
stranding,  I  think  therefore  that  the  disaster  was  due  to  a 
miscalculation  on  the  part  of  the  captain  of  the  **  Liholiho," 
In  many  cases  where  it  has  been  necessary  to  prove  a  loss 
by  a  peril  of  the  sea,  the  courts  have  held  that  where  the 
remote  cause  of  the  disaster  was  the  negligence  of  the  master 
or  crew,  yet  if  the  action  of  wind  and  wave  was  the  proximate 
cause  of  the  loss  it  was  a  peril  of  the  sea.  As,  where  sugar 
was  being  transported  from  the  shore  to  the  ship  in  an 
offing,  by  means  of  a  launch  and  the  crew  went  to  sleep  and 
the  launch  thereby  drifted  upon  the  shore.  Walker  vs. 
Maiiland,  5  B.  &  Aid.,  171.  And  where  the  master  threw  out 
too  much  ballast  and  the  ship  was  overset  in  a  squall. 
Dixon  r«.  Sadler,  5  M.  &  Wels.,  405.  Also  see  the  case  of  the 
Montaim,  17  Fed.  Rep.,  377. 

It  is  also  contended  that  the  libellant  being  under  a 
special  contract  to  transport  this  sugar,  and  that  all  the 
steamers  of  the  company  were  under  general  orders  to  go  to 
the  assistance  of  other  vessels  of  the  company  in  distress, 
that  this  is  not  a  salvage  service.  There  is  nothing  in  the 
contract  to  support  the  theory  that  the  parties  contemplated 
anything  of  this  kind  ;  the  contract  does  not  extend  to  the 
situation  before  us,  nor  do  I  find  that  the  general  orders  to 
the  captains  of  steamers  in  regard  to  rendering  assistance 
changes  the  result. 

I  am  therefore  of  the  opinion  that  the  services  rendered 
by  the  "  Iwalani  "  entitles  the  libtjllant  to  salvage ;  the  fact 
that  the  vessels  were  both  owned  by  the  libellant  beinsr  no 
bar  to  a  recovery. 

The  Miranda,  3  Ad.  &  Ec,  561. 

P.  M.  S.  Co.  vs.  Ten  Bales  {jlunny  Bags,  3  Sawyer,  187. 

The  only  remaining  question  is  the  amount  which  shall  be 
awarded  as  compensation  for  the  service.  The  intervenors 
endeavored    to    show    that    the    '*  Iwalani,"    soon    after    her 
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arrivaly  attempted  to  pull  the  "Liholiho"  ofiF  by  means  of 
the  hawsers  made  fast  first  to  her  main,  and  afterwards  to 
her  foremast,  and  that  by  so  doing  the  "Liholiho's"  keel  was 
damaged  and  that  she  then  began  to  leak,  and  that  had  it 
not  been  for  the  leak  so  caused,  the  "Liholiho"  would  have 
remained  intact  and  that  her  own  crew  and  boat  could  have 
safely  landed  the  cargo  on  the  wharf. 

The  testimony  of  the  captains  of  both  the  "  Liholiho"  and 
**  Iwalani "  was  to  the  eflfect  that  no  effort  was  made  to  haul 
the  '*  Liholiho ''  off  until  the  bulk  of  the  sugar  had  been  taken 
out,  only  sufficient  strain  being  kept  on  the  hawser  to  keep 
her  from  going  further  on  the  reef.  The  "  Liholiho "  was 
lying  stern  to  the  sea,  and  every  wave  as  it  came  towards 
the  shore  caused  her  to  lift  and  then  drop  again  when 
the  wave  had  passed-  She  was  pounding  so  hard  that  the 
shoe  or  false  keel  had  broken  off  early  in  the  morning  of  the 
10th,  and  from  all  appearances  she  would  have  knocked  a  hole 
in  her  bottom  before  noon  of  that  day.  The  Liholiho's  boat 
was  broken  at  the  first  attempt  to  remove  the  sugar,  which 
rendered  it  impossible  for  the  crew  to  do  anything  without 
assistance  towards  saving  the  cargo,  and  is  strong  argument 
against  the  position  taken  by  the  inter venors.  The  cargo 
was  a  perishable  one,  and  I  feel  convinced  that  had  it  not 
been  for  the  timely  service  rendered  by  the  Iwalani,  it  would 
have  proved  a  total  loss.  There  is  but  little  aid  to  be  derived 
from  decided  cases  as  to  the  amount  to  be  awarded,  each  case 
depending  upon  its  peculiar  circumstances.  Taking  all  things 
into  consideration,  I  feel  warranted  in  this  case  in  awarding 
fifty  per  cent,  of  the  net  proceeds  of  the  sale  as  evidenced  by 
the  Marshal's  return. 

The  libel  is  drawn  against  1206  bags  of  sugar,  but  upon 
footing  up  the  number  of  bags  as  set  forth  in  the  body  of 
the  libel,  there  is  found  to  be  1216  bags,  which  is  the  number 
sold,  and  the  calculation  is  based  upon  the  later  amount." 
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By  the  Court. 

As  regards  the  amount  of  salvage  decreed,  we  are  of  the 
opinion  that  it  is  excessive.  We  do  not  question  the  princi- 
ple laid  down  by  Chief  Justice  Marshall  in  "  The  Sibyl"  (4 
Wheaton,  98),  that  "  in  a  case  of  civil  salvage,  where  the 
amount  of  salvage  is  discretionary,  appeals  should  not  be 
encouraged  upon  the  ground  of  minute  distinctions  of  merit ; 
nor  will  the  court  reverse  the  decision  of  an  inferior  court, 
unless  it  manifestly  appears  that  some  important  error  had 
been  committed."  In  1865  instructions  were  given  by  the 
British  Board  of  Trade  to  the  receivers  of  wrecks  of  Great 
Britain,  which  embodied  the  results  of  the  decisions  of  Eng- 
lish and  American  Courts  of  Admiralty — "  There  must  be 
considered  in  a  claim  for  salvage  : 

(1)  The  degree  of  danger  from  which  the  lives  or  property 
are  rescued. 

(2)  The  value  of  the  property  saved. 

(3)  The  risk  incuiTed  by  the  salvors. 

(4)  The  value  of  the  property  employed  by  the  salvors  in  the 
wrecking  enterprise,  and  the  danger  to  which  it  was  exposed. 

(5)  The  skill  shown  in  rendering  the  service. 

(6)  The  time  and  labor  occupied.  The  Sandringham,  10 
Fed.  R.,  573. 

We  adopt  these  principles  as  applicable  to  cases  of  salvage. 

"  Salvage  is  a  reward  or  bounty,  exceeding  the  actual  value 
of  th^^ir  services,  given  to  those  by  means  of  w'hose  labor, 
intrepidity  and  perseverance  a  ship  or  her  goods  have  been 
saved  from  shipwreck  or  other  dangers  of  the  seas."  1  Bell. 
Com.,  592. 

Judge  Story  in  the  Henry  Eubank,  1  Sum.,  400,  said,  "  The 
law  does  not  stop  with  a  mere  allowance  to  the  owner  (of  the 
salving  vessel)  of  an  adequate  indemnity  for  the  risk  so 
taken.  It  has  a  more  enlarged  policy  and  a  higher  aim.  It 
looks  to  the  common  safety  and  interest  of  the  whole  com- 
mercial  world  in  cases  of  this  nature  ;  and  it  bestows  upon 
the  owner  a  liberal  bount}'^  to  stimulate  him  to  a  just  zeal  in 
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the  common  cause,  and  not  to  clog  his  voyages  with  narrow 
instructions  which  should  interdict  his  master  from  salvage 
service.  *  *  *  The  law  offers  not  a  premium  of  indem- 
nity only  but  an  ample  reward,  measured  by  an  enlightened 
liberality  and  forecast." 

The  following  are  cases  bearing  upon  this  matter  : 

The  Comanche,  8  Wall.,  448.  Here  the  Supreme  Court  of 
the  United  States  refused  to  reverse  the  salvage  award  by 
the  Court  below.  A  wrecking  company  agreed  for  $110,000 
to  save  the  cargo  of  the  ship  Aquilla  which  had  sunk  in 
San  Francisco  harbor.  The  cargo  consisted  of  the  ironwork 
and  materials  for  the  construction  of  the  monitor  "Cam- 
anche,"  also  her  guns,  shot,  shell  and  stores,  etc.,  all  of 
which  were  valued  at  $400,000.  The  salvage  service  lasted 
about  three  mouths  and  $70,000  was  spent  by  the  libellants. 

The  Sandriugharn,  10  Fed,  B.,  573.  In  this  case  a  steamer, 
worth,  with  her  cargo  and  freight,  valued  at  $200,000,  was 
stranded  on  Cape  Henry,  within  100  yards  of  the  shore, 
where  the  currents  of  the  Chesapeake  Bay,  encountering 
those  of  the  ocean,  are  often  very  dangerous.  Salvors,  with 
a  large  force  of  vessels,  wrecking  apparatus  and  men,  after  a 
week  of  hard  and  dangerous  labor,  in  which  the  highest 
degree  of  skill  was  shown,  succeeded  in  getting  off  both 
vessel  and  cargo  so  successfully  as  to  allow  them  to  proceed 
on  their  voyage  after  repairs  to  the  ship.  One  fourth  of  the 
combined  value  of  vessel  and  cargo,  and  of  half  the  freight, 
was  awarded  as  salvage. 

In  the  case  of  The  Fairchild,  30  Fed.  B.,  700,  a  schooner 
(the  Fairchild)  was  run  aground  on  an  exposed  bank  six 
miles  out  to  sea,  and  began  to  pound  heavily  and  was 
abandoned  by  the  master  and  crew,  and  was  found  by 
another  vessel  the  next  dav  eleven  miles  out  to  sea  and 
drifting  seaward,  abandoned,  with  the  hatches  open,  and  the 
waves  dashing  over  the  deckj  and  in  danger  of  filling.  She 
sold  for  $2051.51.  Held,  she  was  derelict  and  five  hundred 
dollars  was  allowed  for  salvage  to  the  owners  and  crew  of  the 
salving  vessel  the  Mary  Odell. 
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In  the  case  of  The  Tregurno,  50  Fed.  Rep.,  946,  the  Court 
(January,  1892),  awarded  twenty-five  per  cent,  as  salvage. 
The  steamer  Tregurno  was  stranded  on  the  Florida  coast 
twenty-five  miles  from  Cape  Florida,  the  nearest  anchorage. 
She  was  appraised  with  her  cargo  of  cotton  at  $205,496. 
The  cotton  saved  was  transported  158  miles  to  Keywest. 
The  wrecking  force  consisted  of  fifteen  vessels  aggregating 
489  tons  and  nearly  200  men  and  the  salvors  were  engaged 
twenty-five  days. 

In  The  Egypt,  17  Fed.  R.  369,  the  salvors  were  engaged 
eight  days,  discharged  between  1100  and  1200  bales  of 
cotton  and  the  court  gave  one-fifth  upon  an  agreed  estima- 
tion of  $250,000,  in  addition  to  $4,256.55  which  amount  had 
been  expended  by  the  wreckers. 

In  the  case  of  The  Kimberley,  40  Fed.  R.,  289,  the 
steamship  *'  Kimberley,"  valued  with  her  cargo  at  $490,000, 
was  stranded  on  December  1st,  1887,  oflF  False  Cape  Shoals, 
Atlantic  Ocean.  The  vessel  was  350  feet  long,  3760  gross 
tonnage,  and  had  been  driven  3000  feet  from  deep  water  and 
thrown  high  upon  the  shore  broadside  to  the  sea 
and  imbedded  in  the  quicksand — a  most  perilous  position. 
The  libellants  (the  Baker  Salvage  Co.,)  came  at  once  to 
her  rescue  and  finally  succeeded  in  getting  the  vessel  oflF  on 
January  26th,  1888.  Some  nine  vessels  valued  at  $164,000 
were  employed  in  the  service.  The  vessels  and  men  incurred 
services  and  continued  risks  on  account  of  storms  off  that 
coast.  A  large  part  of  the  cargo  was  moved  2,000  feet  in 
surf  boats,  it  being  impossible  to  get  a  larger  vessel  nearer 
the  Kimberley.  The  Kimberley  was  so  filled  with  water  as 
to  render  her  engines  useless,  and  very  little  assistance  was 
received  from  her.  The  libellants*  actual  outlay  was  $26,000. 
Held,  that  in  addition  to  the  quantum  meruit  allowance, 
libellant  was  entitled  to  one-fifth  of  the  value  saved,  viz., 
$98,000.  The  quantum  meruit  was  the  $26,000  expended, 
and  $20,000  for  use  of  salvor's  tugs,  surf  boats,  anchors, 
chains,  hawsers,  steam  pumps,  &c.,  at  $375  a  day.  The  case 
was  appealed  and  the  salvors  compromised  for  $100,000. 
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Two  cases  are  cited  where  fifty  per  cent,  was  •  alio  wed  as 
salvage  :  Peisch  vs.  Ware,  4  Cranch,  347  (1808.)  The  ship 
Favourite  was  discovered  adrift  in  the  bay  of  Delaware 
deserted  by  her  crew,  with  her  masts  gone  by  the  board  and 
without  anchors,  cables  or  rudder,  and  in  danger  of  being 
carried  out  to  sea.  Her  cargo  was  wines  and  spirits,  and  it  was 
unladen  with  considerable  labor  and  landed.  Three  of  the 
Justices  thought  the  salvage  allowed  was  too  great. 

In  the  case  of  the  R,  D.  Bibber,  33  Fed.  Rep.,  65,  this 
vessel,  loaded  with  railroad  iron,  went  ashore  in  Galveston 
Bay.  The  vessel  and  cargo  were  salved  by  libellants  under 
a  contract  with  the  master  for  50  per  cent,  of  the  value ; 
wrecking  crews  were  paid  extra  sums,  and  pumps  of  large 
cost  for  that  locality  used,  and  the  vessel  saved  at  the  risk  of 
serious  damage  to  the  property  engaged  in  the  work  of  salvjige^ 
one  of  the  lighters  being  injured  and  the  crews  suffering  much 
hardship,  and  the  weight  of  evidence  showing  that  the  cost 
of  saving  railroad  iron  wrecked  on  the  gulf  beach,  on  basis 
of  work  and  labor,  is  50  per  cent,  of  its  value.  Held,  that 
the  contract  was  reasonable,  and  a  proper  allowance  for 
salvage  would  be  50  per  cent,  of  the  value  of  the  property 
saved. 

There  is  now  no  fixed  rule  as  to  the  value  of  salvage 
services,  but  except  in  rare  cases  of  merit  fifty  per  cent  is 
the  maximum.  "  It  is  now  the  practice  to  allow  a  fair 
compensation  for  the  actual  services,  and  one-half  will  be 
given  only  where  both  considerable  energy  and  great  exertion 
have  been  displayed  or  a  considerable  danger  incurred  by 
the  salvors.  If  the  service  rendered  to  derelicts  be  of  extra- 
ordinary merit,  even  as  much  as  two- thirds  of  their  value 
may  be  awarded  to  the  salvors,  but  it  is  icitli  great  reluctance 
that  more  than  a  moiety  is  rewarded.''  21  Am.  &  Eng.  Encyc, 
p.  693. 

Considering  the  various  ingredients  of  meritorious  salvage 
laid  in  the  early  part  of  this  decision,  we  find  :  (1.)  That  the 
sugar  being  easily  dissolved  by  contact  with  water  was  in  great 
danger  of  loss  while   in  the  schooner  Liholiho  lying  on  the 
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reef  and  would  have  been  lost  but  for  the  timely  assistance 
of  the  Iwalani. 

(2.)  The  value  of  the  property  saved  was  not  large,  the 
sugar  brought  $3,635.67,  and  all  of  the  1450  bags  were  saved 
bnt  234  bags. 

(3.)  There  was  some  risk  to  the  men  in  the  boats  while 
discharging  the  cargo — but  it  was  not  much  more  than  is 
often  incurred  by  the  boatmen  of  our  coasting  steamers  in 
taking  their  own  cargo  in.  The  fact  that  1158  bags  were 
taken  out  and  boated  to  the  Iwalani  and  58  to  the  dock 
between  midnight  (some  of  the  witnesses  say  4  a.  m.)  and  9 
A.  3f.  the  next  morning,  shows  that  the  risks  encountered 
were  not  very  hazardous. 

(4.)  The  salvors  employed  their  steamer  **  Iwalani," 
valued  bv  them  at  $50,000.  The  "Liholiho"  was  valued  at 
15000.  The  Iwalani  used  her  own  boats,  men  and  hawser 
and  did  not  have  to  supply  any  extra  appliances.  While 
performing  this  service  the  Iwalani  was  in  no  especial 
danger — no  more  than  when  taking  in  or  discharging  cargo 
at  many  of  her  usual  ports  on  Kauai.  The  weather  was 
good,  the  w  iud  light  and  off  shore  and  the  sea  not  high ;  and 
she  had  put  a  light  on  the  wharf  so  that  she  knew  her 
position  and  came  up  and  anchored  in  safety. 

(5.)  The  nature  of  the  salvage  service  was  simple  and  did 
not  require  great  skill.  The  Iwalani  lay  at  anchor  half  of 
one  night  and  part  of  the  next  day,  keeping  a  steady  strain 
with  a  hawser  to  keep  the  Liholiho  from  going  further  on  the 
reef  and  finally  pulled  the  schooner  off  the  rocks,  but  she  sunk 
and  became  a  wreck.  The  Iwalani's  boats  unloaded  the 
schooner  as  rapidly  as  possible.  She  was  not  thereby 
detained  from  making  her  usual  voyage  on  time. 

(6.)  The  time  occupied  was  short,  as  we  have  seen,  and 
the  labor  on  the  part  of  the  boats'  crews  was  severe  while  it 
lasted,  but  not  much  more  than  when  ordinarily  employed  in 
boating  off  sugar.  The  distance  over  which  the  sugar  was 
boated  was  but  65  fathoms.  The  officers  and  crew  of  the 
Iwalani  are  not  claimants  in  this  libel. 
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It  is  said  that  where  the  value  of  property  saved  is  snjall 
a  higher  proportion  will  be  awarded,  and  a  smaller  propor- 
tion in  cases  where  the  value  is  large.  21  A.m.  &  Eng. 
Encyc,  690.  In  the  case  of  the  Alaska  valued  with  her 
cargo  at  $1,041,000,  and  towed  into  port  2.J  per  cent,  was 
awarded.     23  Fed.  R,  597. 

When  the  value  of  the  vessel  salved  was  small — $11,000, 
— salvors  who  had  abandonetl  their  voyage  for  the  salviug 
service,  and  consumed  three  days  therein  and  rescued  the 
vessel  from  a  dangerous  position,  one- third  was  allowed. 
The  Maggie  WilhtU  27  Fed.  R.,  519.  The  case  of  Scows,  9, 
16  and  24,  45  Fed.  R.,  901,  was  one  of  "  unusual  merit." 
The  value  of  the  property  salved  was  $20,000  and  the  Court 
awarded  25  per  cent. 

Upon  a  review  of  the  whole  case  and  of  the  precedeutK 
cited,  we  think  that  one-fourth  of  the  net  proceeds  of  the  pro- 
perty saved  is  ample  compensation  for  the  salvage  service  of 
the  libellants.  Costs  of  Court  to  be  first  paid  out  of 
proceeds. 

Decree  accordingly. 

F,  M.  Hatch,  ior  libellants. 

(7.  W,  Ashford  and  C.  Creigh(o)i,  for  intervenors. 
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P.  G.  CAMAKINOS  vs.  JOHN  KIDWELL. 

Motion  for  Rehearing. 
Hearing,  November  3,  1893.      Decision,  November  8,  1893. 

JUDD,  C.J.,  BiCKERTON  J.,  AND  CoOPER,  CIRCUIT  JUDGE. 

On  a  motion  for  a  rehearing:  it  appearing  that  the  Court  had  before  it 
an  account  sales  which  was  not  before  the  jury,  and  on  production 
of  the  tw.'count  sales  which  had  been  produced  before  the  jury,  it 
appearing  that  they  did  not  alter  the  situation  of  the  case— the 
Court  declined  to  grant  the  motion. 

Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  a  motion  for  a  rehearing  of  this  case  which  was 
beard  and  decided  on  the  14th  September,  1893,  cm  the 
defendant's  exceptions. 

The  ground  of  the  motion  is  substantially  this :  That  the 
Court  in  its  consideration  of  the  exception  to  the  verdict  as 
being  contrary  to  the  evidence  did  not  have  before  it  certain 
account  sales  of  pineapples  shipped  by  defendant  to  San 
Francisco  from  Honolulu  though  these  were  before  the  jury, 
but  had  before  it,  in  place  thereof,  another  and  a  different 
account  made  by  Mr.  Gulick  as  the  agent  of  the  defendant. 
It  was  admitted  by  plaintiff's  counsel  that  th«  account 
which  was  before  the  Court  on  the  exceptions  marked 
Exhibit  D,  had  been  filed  in  the  first  trial  of  this  case  in 
which  the  jury  disagreed  and  was  not  filed  at  the  second 
trial,  which  resulted  in  a  verdict  for  plaintiff.  The  account 
sales  had  not  been  formally  filed,  but  the  witness  Gulick  had 
referred  to  them,  and  they  were  now  produced  before  the 
Court  and  their  authenticity  substantiated  by  affidavit. 
Thev  are  also  admitted  bv  plaintiff's  counsel  to  be  the 
exhibits  shown  to  the  jury. 
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The  issue  in  question  before  the  jury  was  the  market  value 
at  San  Francisco  of  the  best  kinds  of  pineapples,  Sugar 
Loaves,  Smooth  Leaved  Cayennes,  Queens,  etc.,  under  an 
instruction  that  the  rule  for  measuring  the  damage  sustained 
by  plaintiff  in  consequence  of  the  contract  being  rescinded 
by  the  fault  of  the  defendant,  was  the  difference  between  the 
market  value  of  the  product  at  San  Francisco  and  the  con- 
tract price  of  35  cents  per  pineapple.  The  evidence  on  the 
part  of  the  plaintiff;  which  was  taken  by  deposition  in  Sun 
Francisco,  was  that  pineapples  of  the  description  called  for 
in  the  contract  in  good  condition  brought  from  $6,  the 
lowest  price,  to  $12  per  dozen,  which  is  the  highest  price 
quoted.  Against  this  was  the  production,  on  behalf  of 
defendant,  of  the  account  sales  of  pineapples  shipped  by  Mr. 
Gulick  to  the  firm  of  Vervalin  &  Rowe,  and  received  by  them 
from  June  24th  to  August  3d,  1891,  on  account  of  the 
defendant.  We  remarked  that  "Exhibit  D,"  which  was 
before  us,  showing  much  less  profit,  was  not  conclusive  for 
the  reason  that  the  ordinary  or  Hawaiian  pineapples  were 
included  in  the  consignments  with  the  best  qualities,  the 
subject  of  this  contract,  and  the  prices  realized  from  each 
were  not  separatelv  stated.      We   sav   now  that  the  account 
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sales  shown  to  the  jury  are  even  less  **  conclusive  "  than  the 
Exhibit  D  shown  us — for  the  former  speak  of  so  many 
crates  of  pineapples  received,  not  designating  them  whether 
they  were  "  best "  or  "  Hawaiian."  The  amount  for  which 
the  crates  of  pines  sold  is  carried  out  in  gross  and  it  was 
impossible  for  the  jury  to  conjecture  what  was  the  price 
realized  per  single  pine  of  the  best  varieties.  Only  one 
account  sales  states  the  number  of  crates  of  "best"  and  of 
Hawaiian  in  the  shipment,  but  here  the  number  of  pines  in 
the  different  crates  is  not  given.  The  jury  had  before  it  the 
statement  of  the  witness  Gulick  that  during  the  period  of 
these  shipments  the  prices  of  the  quality  in  que»tion  realized 
as  by  one  invoice  18J  cents  and  by  another  23  cents.  But 
they  had  as  we  have  said  the  other  statements  of  San  Fran- 
cisco dealers  of  higher  prices.     The  jury  were  the  judges  of 
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the  weight  of  the  evidence  and  the  credibility  of  the 
witnesses  and  found  their  verdict  accordingly. 

The  Court  in  declining  to  disturb  their  verdict  merely 
remarked  that  the  account  sales  before  us,  "Exhibit  D," 
were  not  conclusive  for  the  reason  stated.  The  account  sales 
now  produced  do  not  alter  the  situation.  The  whole  period 
for  which  damages  were  claimed  embraced  a  period  of  time  of 
more  than  a  year  after  the  date  of  the  last  of  these  account 
sales — that  is,  to  December  31,  1892. 

AVe  therefore  decline  to  allow  a  rehearing  on  the  exceptions. 

F.  Neumann,  for  plaintiff. 

C.  W.  Ashfoi^d,  for  defendant. 


HAWAIIAN  COMMEECIAL  AND  SUGAR  COMPANY  rs. 

WAIKAPU  SUGAR  COMPANY. 

Bill  for  Partition  and  Account. 

Hearing,  December  11,  1893.       Decision,  March  13,  1894. 

JUDD,     C.J.,    B'iCKERTON    J.,    AND   WhITING,     CIRCUIT    JUDGE,     IN 

PLACE    OF   FrEAR,   J. 

A  decree  was  made  on  the  2l8t  September,  1893,  that  a«  no  ouster  wan 
shown,  there  was  no  liability  to  account  by  the  complainant  to 
respond  for  its  use  of  the  common  pi-ojierty. 

After  the  decree,  re8ix)ndent  moved  that  an  account  be  taken  for  the 
use  of  the  common  pi-operty  since  the  litigation  begfan,  on  the  KHh 
June,  1891,  on  the  ground  that  this  showed  an  ouster  and  an  exclu* 
sion  of  the  respondent. 

Held,  that  the  decree  found  no  liability  to  account  for  the  whole  period 
to  its  date,  covering  the  time  now  mentioned  in  the  motion  and  it 
was  rea  adjudicata. 

Where  an  accounting  between  parties  is  ordered  it  covers  the  dam- 
ages that  arise  pending  the  litigation  up  to  the  date  of  the  closing 
of  the  account. 
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Opinion  of  the  Court,  by  Judd,  C.J. 

On  the  19th  September,  1893,  this  Court,  on  rtppeal. 
held  that  no  ouster  had  been  shown  to  have  been  made  by 
the  phiintiff  corporation  of  the  respcmdent,  and  therefore,  the 
defendant  corporation  was  not  entitled  to  an  account  of  the 
profits  made  by  plaintiff  out  of  the  common  estate.  And  on 
the  21st  September,  a  decree  was  signed,  stating  that  the 
Court  '*  having  found  as  a  fact  that  there  has  been  no  ouster 
by  the  complainant  of  the  respondent  in  respect  to  any 
portion  of  the  land  held  in  common  by  the  parties,  nor  any 
exclusion  by  the  complainant  of  the  respondent  from  said 
land  ;  and  being  of  opinion  that  the  complainant  is  not  sub- 
ject to  be  charged  in  an  accounting  for  its  use  of  any  portion 
of  the  land  held  in  common  by  the  parties,"  ordered,  adjudg- 
ed and  decreed  that  the  decree  of  the  Chief  Justice  be  confirm- 
ed and  *'  that  the  Waikapu  Sugar  Company  respondent  is  not 
entitled  to  recover  or  to  be  allowed  any  rent  or  damages  for 
use  and  occupation  by  the  ^aid  complainant  of  any  portion 
of  the  land  named  in  their  compla'nt  owned  by  the  parties 
in  common,  and  is  not  entitled  to  an  account  of  the  profits 
arising  from  such  occupation.'* 

On  the  3rd  October,  1893,  the  lespondent  moved  the  Chief 
Justice  as  follows  : 

"  And  now  comes  the  said  G.  W.  Macfarlane  on  behalf  of 
the  defendant  and  shows  unto  this  Court  that  on  the  sixteenth 
day  of  June,  A.  D.  1891,  the  said  Waikapu  Sugar  Company 
brought  against  the  said  Hawaiian  Commercial  and  Sugar 
Company  its  action  of  ejectment,  praying  to  be  let  into 
possession  of  its  undivided  half  of  the  premises,  and  damages 
for  exclusion  therefrom,  to  which  action  the  said  Hawaiian 
Commercial  and  Sugar  Company,  besides  a  plea  in  abatement 
and  a  disclaimer  filed  an  answer  of  general  denial,  which  said 
action  was  terminated  by  the  Court  sustaining  said  plea. 

"  That  on  the  fifth  day  of  September,  A.  D.  1891,  the  said 
Hawaiian  Commercial  and  Sugar  Company  brought  a  bill  of 
complaint  against  the  said  Waikapu  Sugar  Company,  praying 
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for  a  partition  of  said  premises,  and  for  an  accounting,  to 
which  said  bill,  the  said  G.  W.  Macfarlane,  defending  the 
same  in  behalf  of  said  Waika*pu  Sugar  Company,  filed  an 
answer,  claiming  that  the  said  Waikapu  Sugar  Company  had 
been  illegally  excluded  by  the  said  Hawaiian  Commercial  and 
Sugar  Company  from  use  of  the  common  property,  and  pray- 
ing for  an  accounting  therefor  to  be  ordered,  on  which  said 
petition  and  answer  the  Court  found  that  such  exclusion  or 
ouster  had  not  been  shown,  and  denied  to  the  said  Waikapu 
Sugar  Company  the  accounting  in  its  behalf  prayed  for  as 
aforesaid. 

"  That  from  the  date  of  the  tiling  of  said  action  of  ejectment 
and  of  said  answer  of  general  denial  until  the  present  time, 
the  said  Hawaiian  Commercial  and  Sugar  Company  has 
continually  excluded  and  ousted  the  said  AVaikapu  Sugar 
Company  from  a  large  and  very  valuable  portion  of  the 
common  property  during  that  time  exclusively  held,  used  and 
cultivated  by  it,  the  said  Hawaiian 'Commercial  and  Sugar 
Company,  and  now  refuses  the  request  of  the  said  G.  W. 
Macfarlane  in  behalf  of  the  said  Waikapu  Sugar  Company 
for  any  accounting  therefor,  or  any  payment  for  the  use 
thereof. 

"  Wherefore,  the  said  G.  W.  Macfarlane,  in  behalf  of  the  said 
Waikapu  Sugar  Company,  moves  this  Court  for  an  order 
directing  the  said  Hawaiian  Commercial  and  Sugar  Company 
to  account  to  the  said  Waikapu  Sugar  Company  for  the  rents 
and  profits  of  those  portions  of  the  common  premises  under 
its  exclusive  use  and  occupation  since  the  said  sixteenth  day 
of  June,  A.  D.  1891." 

On  the  14th  November,  the  Chief  Justice  decided  that  no 
ouster  or  exclusion  of  the  respondent  by  the  complainant 
had  been  shown  as  to  such  portion  of  the  premises  owned  in 
common  by  the  parties  as  was  in  the  occupation  of  tlie 
complainant  on  the  16th  June,  1891,  (the  date  of  respondent's 
suit  in  ejectment)  and  a  decree  was  signed  on  the  22nd 
November  to  the  same  effect,  and  also  directing  a  reference 
to    ascertain    how  much,    if    any,  additional    land    had    been 
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planted  or  taken  possession  of  by  the  complainant  out  of  the 
land  so  owned  in  common  nince  the  16th  June,  1891,  itc. 

We  heard  the  appeal  on  thfs  decree,  on  the  11th  December 
last. 

It  was  urged  before  us  by  Mr.  Hatch  for  the  compIaiDaut 
that  the  decree  of  this  Court  on  the  21st  September,  1893, 
settles  the  entire  question  of  liability  between  the  parties 
down  to  that  date. 

We  are  of  opinion  that  this  contention  is  sound.  The 
decree  found  that  there  was  no  liability  on  tlie  part  of  the 
complainant  to  account  for  its  use  of  the  common  property. 
It  was  open  to  the  respondent  to  ask  on  the  original  bill 
that  the  account  cover  the  whole  period  up  to  the  date  of 
the  decree  and  to  urge  then  that  the  effect  of  the  lifcigatiou 
of  June,  1891,  in  both  actions  was  to  establish  that  there 
was  an  ouster  and  that  complainant's  holding  thereafter  was 
adverse.  If  a  liability  to  account  at  all  had  been  found  it 
would  cover  the  period  to  the  date  of  the  decree.  The 
decree  is  binding  as  to  all  matters  presented  and  as  to  all 
matters  which  should  nave  been  litigated. 

In  BobinsoH  vs.  Blmid,  2  Burrows,  1086,  Lord  Mansfield 
said :  "  In  a  writ  of  account,  the  first  judgment  is  quod, 
computet ;  and  on  such  account,  all  articles  of  account,  though 
incurred  since  the  writ,  shall  be  included,  and  the  whole 
brought  down  to  the  time  when  the  auditors  make  an  end  of 
their  account."  **  On  the  statute  of  Glocester,  6  Ed.,  1 
(whereby  damages  are  given  in  real  actions,  on  a  writ  of 
entry  to  recover  the  specific  lands)  that  statute  gives  damages 
generally,  without  saying  till  what  time  ;  yet  the  construction 
upon  it  has  been  that  they  shall  compute  all  the  damages 
that  have  arisen  pendente  brevi"  (pending  the  writ). 

This  doctrine  is  generally  adopted. 

In  Coiischer  vs.  Tidam,  4  Wash.  C.  C.  Repts.,  442,  it  was  held 
that  "  in  an  action  of  account  on  a  reference  to  auditors,  under 
the  judgment  quod  computet,  all  articles  of  account  between 
the  parties  incurred  since  the  commencement  of  the  suit,  are 
to  be  included  by   the  auditors  and  the   whole   transactions 
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between  them  are  to  be  brought  down  to  the  time  when  they 
make  an  end  of  the  account" 

The  respondent  had  an  opportunity  to  present  the  claim 
now  urged  when  the  case  was  before  the  Court.  The  decree 
made  on  the  21st  September,  1893,  was  conclusive  of  all 
matters  of  liability  in  respect  to  the  common  property  up  to 
its  date.  It  was  **  final  not  only  as  to  the  matters  actually 
determined,  but  as  to  every  other  matter  which  the  parties 
might  litigate  in  the  cause,  and  which  they  might  have  had 
decided."  Herman  on  Estoppel  and  Bea  Judicata,  Sec.  122. 
"A  decree  in  Chancery,  like  a  judgment,  at  law,  when 
rendered  on  the  merits,  is  final  and  conclusive  upon  the 
parties,  not  only  as  to  the  fact  or  issues  actually  decided, 
but  as  to  all  points  necessarily  involved  in  the  matter 
adjudicated.''     1  Black,  Judgments,  Sec.  517. 

To  allow  an  accounting  for  a  period  between  the  filing  of 
these  suits  and  the  date  of  the  decree  would  c<mtradict  the 
decree  itself,  which  found  no  liability  covering  the  same 
period. 

We  are  of  opinion  that  the  motion  for  an  accounting  since 
16th  June,  1891,  is  res  adjudicaia.  For  the  same  reason  we 
think  it  was  erroneous  for  the  Chief  Justice  to  order  an 
account  for  the  use  of  any  land  taken  possession  of  by  the 
complainant  between  the  16th  June,  1891,  and  the  date  of 
the  decree.  The  matter  was  also  competent  for  the  respon- 
dent to  have  urged  in  the  original  cause.  The  motion  is 
o^-^rruled  and  a  decree  in  accordance  with  these  views  wnll  be 
signed. 

F.  M.  Hatch,  for  complainant. 

A,  S.  HartweU  and  C  W.  Ashford,  for  respondent. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  JOSE  ESPINDA. 

Question  Reserved 

From  Judge  of  Second  Circuit,  Sitting  in  Probate. 

Hearing,  December  18,  1893.     Decision,  February  24,  1894. 

JuDD,    C.J.,    BiCKERTON   AND   FrEAR,   J  J. 

An  executrix  who  withholds,  without  just  excuse  for  an  unreasonable 
time,  money  which  she  should  have  paid  over  to  the  legatees  in 
chargeable  with  interest. 

The  executrix  not  using  or  investing  the  money  withheld,  the  rate  at 
which  the  interest  is  chargeable  against  her  is  that  which  the 
legatees  could  have  obtained  upon  a  safe  investment,  say  six  per 
cent. 

Opinion  of  the  Court,  by  Judd,  C.J. 

In  September,  1892,  there  was  reserved  by  Circuit  Judge 
Kepoikai  of  the  Second  Circuit  Court  sitting  in  Probate  a 
question  for  the  determination  of  the  Supreme  Court.  The 
question  arose  during  the  settlement  of  the  accounts  of 
Maria  Espinda,  executrix  of  the  will  of  Jose  Espinda  in  the 
Probate  Court.  It  is  stated  as  follows :  "  It  is  claimed  on 
behalf  of  the  distributees  that  the  executrix  was  chargeable 
with  interest  upon  all  amounts  received  by  her  and  not 
immediately  applied  to  the  purposes  of  the  will  after  the 
expiration  of  a  reasonable  time,  say  eight  months  from  the 
date  of  her  appointment.  This  claim  was  disputed  and 
opposed  by  the  executrix." 

The  agreed  statement  of  facts  shows  that  the  testator, 
Jose  Espinda,  died  October  19,  1889,  leaving  an  estate  con- 
sisting of  lands,  leaseholds,  cattle,  horses,  a  dairy  and  a 
dairy  outfit  and  other  personal  property.  H.  G.  Treadway 
was   appointed    temporary    administrator.       The    will    was 
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admitted  to  probate  on  the  16th  May,  1890,  and  the  execu- 
trix qualified  in  the  month  following. 

The  executrix's  account  shows  that  on  the  10th  May, 
1890,  she  received  from  the  temporary  administrator 
$4469.14.  The  will,  after  making  several  specific  bequests, 
left  to  the  wife  (the  executrix)  in  lieu  of  dower,  "  one  third 
of  the  interest  derived  from  my  real  estate  and  personal 
property  during  her  life  time."  All  the  rest  of  the  estate 
the  testator  gave  and  bequeathed  to  his  sons  Manuel,  Henry 
and  Phillip,  and  to  his  daughters  Mary,  Mary  Ann  and 
Elizabeth,  and  to  the  testator's  wife's  two  sons  Joseph  and 
David.  In  short,  the  widow  has  a  life  estate  in  one  third  of 
the  property  and  the  devisees,  eight  in  number,  have  the 
remainder,  share  and  share  alike. 

The  accounts  show  that  the  stock  and  other  personal 
property  was  sold  and  various  amounts  realized  and  that  the 
debts  were  paid  and  that  the  balance  to  be  paid  over  to  the 
beneficiaries  was  $3414.31,  the  amount  upon  which  the 
widow  is  to  receive  the  interest,  and  $6828.63  to  be  divided 
among  the  eight  devisees. 

This  account  was  made  by  the  executrix  on  the  petition  of 
one  of  the  devisees  and  the  day  of  hearing  was  appointed  to 
be  the  27th  August,  1892.  The  matter  was  continued  to  the 
10th  September  and  after  hearing,  an  order  was  made  by  the 
Probate  Court  approving  the  accounts  and  the  executrix  was 
relieved  from  further  responsibility  "  excepting  that  there 
shall  be  retained  from  her  dower  until  the  said  claim  of 
interest  shall  be  satisfied  an  amount  sufficient  to  cover  the 
same  not  exceeding  $1000,  until  the  decision  of  the  Supreme 
Court  in  Banco  thereon."  The  order  also  directed  the 
amounts  found  due  to  be  paid  to  the  various  devisees  taking 
their  receipts,  &c. 

We  received  the  briefs  of  counsel  in  this  submission  only 
during  the  current  month,  although  the  reservation  of  this 
question  was  made  on  the  10th  September,  1892.  It  is  not 
our  province  to  inquire  into  this  delay,  nor  why  the  order  of 
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distribution  was  not  executed,  nor  with  the  present  status  of 
the  fund. 

We  make  these  observations  because  we  find  that  the 
statement  of  the  reserved  question  is  prefaced  by  an  agree- 
ment signed  by  counsel  for  the  executrix  and  the 
distributees,  that  "  the  question  of  interest,  the  various 
matters  connected  therewith,  the  accounts,  commissions,  as 
appears  upon  annexed  statements  from  the  case  as  heard 
before  the  Second  Circuit  Judge  at  Wailuku,  and  the  form 
and  matter  for  a  final  order  shall  be  heard  and  determined 
by  the  Supreme  Court."  We  cannot  entertain  original 
jurisdiction  in  such  a  case  by  agreement  of  counsel,  such 
jurisdiction  being  not  conferred  by  statute. 

On  the  reserved  question  we  find  the  law  well  settled  that 
an  administrator  (executrix  in  this  case)  whose  duty  it  is  to 
collect  the  assets  and  pay  the  debts  of  the  decedent  and  p*iy 
the  legacies  or  devises  according  to  the  will  is  chargeable 
with  interest,  "when  the  administrator  without  any  just 
reason  or  excuse,  retains  the  money  in  his  hands,  unemployed, 
when  it  ought  to  be  paid  over."  Griswold  vs.  Chandler,  5  N. 
H.  497. 

7  Encvcl.  Law,  426,  and  numerous  cases  cited. 

Generally  an  administrator  is  not  chargeable  with  interest 
until  the  expiration  of  a  year  after  the  trust  begins,  that 
period  being  the  one  usually  prescribed  by  statute  for 
settling  an  estate.  In  this  country  claims  against  an 
estate  must  be  presented  within  six  months  from  publication 
of  a  notice  to  creditors,  and  unless  exceptional  circumstances 
prevent  it  we  see  no  reason  why  an  estate  cannot  be  closed 
in  about  eight  months.  But  as  we  have  seen  there  was 
handed  over  to  the  executrix  by  the  temporary  administrator 
on  May  10th,  1890,  14469.14,  and  her  account  also  shows  re- 
ceipts from  sale  of  horses  Aug.  21,  1890,  $1496.02,  and  on  the 
23rd  August,  1890,  receipts  from  sale  of  cattle  $1256,  total 
$7221.16.  Deducting  from  this  sum  the  expenditures  allow- 
ed of  $1263.62,  and  the  executrix's  commissions  $427.88, 
there   remain   in   her  hands   $5529.66.     The    devisees   were 
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entitled  to  two  thirds  of  this  amount,  i.  e.  $3686.44,  and  she 
should  have  distributed  this  sum  at  once.  Why  she  did  not 
is  unexplained.  It  was  possibly  on  account  of  ignorance  of 
her  duty.  It  was  not  required  of  her  to  await  the  final 
settlement  of  the  estate  before  she  made  payments  to  those 
entitled  to  receive  them. 

We  think  she  is  chargeable  w^ith  interest  on  this  sum. 
We  allow  her  until  the  1st  January,  1891,  as  affording  ample 
time  to  make  up  her  account  and  make  distribution.  It 
being  dead  money  in  her  hands  and  she  not  using  it  or 
receiving  interest  upon  it  she  is  not  chargeable  with  the 
legal  rate  of  interest  or  the  highest  sum  that  could  be 
obtained,  but  such  a  rate  as  the  beneficiaries  could  have 
obtained  upon  a  safe  investment  if  paid  to  them.  In  the 
absence  of  proof  of  what  this  rate  would  be,  we  fix  six 
per  cent,  as  the  rate,  being  that  payable  on  government 
bonds.  She  accounted  to  the  Court  August  27th,  1892. 
The  interest  at  6  per  cent,  on  $3686.44  from  1st  January, 
1891,  to  27th  August,  1892,  is  $366.18,  and  the  executrix  is 
chargeable  with  this  sum. 

The  account  shows  that  on  the  4th  September,  1891,  the 
executrix  received  $4450,  the  amount  of  note  and  interest 
taken  by  her  for  sale  of  some  of  the  »decedent's  property. 
Allowing  her  a  month  in  which  to  distribute  this  sum,  she 
should  have  paid  it  by  October  4th,  1891.  Her  comm'ssions 
on  this  are  $222.50,  leaving  $4227.50.  The  two-thirds  of 
this  sum  to  which  the  devisees  w^ere  entitled  is  $2818.32. 
Interest  at  6  per  cent,  on  this  from  October  4th,  1891,  to 
August  27th,  1892,  the  day  of  the  accounting,  is  $151.71, 
which  is  also  chargeable  to  the  executrix.  Other  sums 
received  later  by  her  are  too  small  to  be  necessarily  the 
subject  of  distribution  before  the  final  accounting,  and  we  do 
not  charge  her  with  interest  on  them. 

Our  answer  to  the  reserved  question  then,  is,  that  the 
executrix  is  chargeable  with  the  sum  of  $518.59  as  interest 
for  unreasonably  and  without  just  excuse  retaining  money  in 
her  hands  which  should  have  been  paid  over  to  the  bene- 
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ficiaries.  The  Circuit  Judge  of  the  Second  Circuit,  sitting  in 
Probate,  is  directed  to  settle  the  account  in  accordance  with 
this  view. 

A,  P.  Peterfton,  for  executrix. 

fV,  R.  Castle,  for  the  devisees. 


WONG  CHAN  vs.  AH  YONG  and  AH  WAI,  doing  Busi- 
ness under  the  name  of  "HO  FON,"  and  YONG 
AHOI. 

Bill  in  Equity  to  Decjlale  a  Trust. 

Hearing,  December  27,  1893.     Decision,  January  19,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

The  plaintiff  deposited  a  sum  of  money  with  Y.  A.  and  A.  W.  as  advaucn? 
rent  on  a  lease  which  they  agreed  to  obtain  for  him.  The  lease  wac* 
obtained,  but  was  made  to  A.  W.  and  A.  H.  as  partners : 

Held,  that  the  decree  declaring  A.  W.  and  A.  H.  to  be  trustees  for 
plaintiff  of  the  lease  and  ordering  them  to  assign  the  same  to  plaio^ 
tiff  should  be  affirmed.  If  A.  H.  was  ignorant  of  the  fraud  he  i** 
bound  by  the  fraud  of  his  partner  A.  W.,  the  transaction  being-  a, 
contract  relating  to  the  copartnership. 

Y.  A.  was  employed  by  A.  H.  as  an  agent  to  procure  the  lease.  He  de- 
ceived plaintiff  in  taking  the  lease  to  A.  W.  and  A.  H. 

Held,  that  A.  H.  having  put  confidence  in  Y.  A.  should  be  the  loner 
rather  than  the  plaintiff. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  defendants  appeal  from  the  decree  of  Judge  Cooper, 
declaring  a  trust  and  ordering  an  assignment  by  defendants 
to  plaintiff  of  the  lease. 

Following  is  Judge  Cooper's  decision  : 

"  The  bill  alleges  that  the  defendants  Yong  Ahoi  and  Ah 
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Wai  nndertook  to  procure  for  the  plaintiff  h  lease  of  a  certain 
tract  of  land  in  Kewalo,  Paiioa,  Oahu,  and  for  such  purpose 
the  plaintiff  paid  them  eighty  dollars ;  that  the  defendants 
wrongfully,  and  to  the  fraud  of  the  plaintiff,  procured  such 
lease  in  the  name  of  Ah  Tong  and  Ah  Wai  doing  business 
uuder  the  name  of  Ho  Fon. 

"Wherefore,  the  plaintiff  prays  that  the  defendants  be 
declared  the  trustees  of  such  lease  and  demised  premises  for 
his  benefit. 

"The  defendants  deny  the  allegations  of  the  bill,  and  further 
set  forth  that  the  defendant,  Ah  Yong,  is  a  bona  fide  holder 
of  the  said  lease. 

"The  decision  of  this  case  involves  merely  a  determination 
of  the  facts,  the  law  being  beyond  dispute.  The  testimony 
introduced  bv  the  defendants  was  in  direct  conflict  with  that 
of  the  plaintiff,  but  I  find  no  diflSculty  in  determining  which 
of  the  witnesses  were  telling  the  truth. 

"In  order  to  substantiate  the  testimony  of  Yong  Ahoi,  I 
must  disbelieA'e  the  evidence  given  by  Mr.  Booth,  who 
testified  as  to  the  admissions  of  both  of  the  defendants,  his 
evidence  being  corroborated  by  Eawaihoa.  Also  Ah  Hong, 
Ah  Eau  and  the  plaintiff  who  testified  to  the  payment  of  the 
money,  also  Mrs.  Lydia  Piikoi  Kamakaia,  who  says  that 
before  she  consented  to  give  the  lease,  Yong  Ahoi  told  her 
that  he  had  made  arrangements  with  the  plaintiff  who  was  in 
possession  of  the  land. 

"The  manner  of  the  witnesses,  Yong  Ahoi  and  Ah  Wai, 
while  giving  their  evidence,  was  decidedly  against  them. 
The  bravado  and  contempt  expressed  by  them  in  their 
denials  of  important  points,  in  conjunction  with  the  unshaken 
testimony  of  the  witnesses  for  the  plaintiff,  satisfy  me  that 
neither  of  them  were  telling  the  truth. 

"  I  find,  therefore,  that  the  defendants,  Yong  Ahoi  and  Ah 
Wai,  did  undertake  to  procure  the  lease  for  the  plaintiff, 
and  that  they  received  the  sum  of  $80  with  which  to  make 
the  first  payment.  As  to  Ah  Yong,  if  in  fact  he  be  the  person 
who  was  present  and  testified,  he  is  but  the  agent  of  Yong 
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Ahoi  and  was  fully  informed  as  to  the  relations  of  the  parties, 
and  is  not  entitled  to  any  protection." 

By  the  Court. 

Mr.   Castle,  for  defendant,  urges  upon  us  that  Yong  Ahoi, 
one  of  the  defendants,  is  not  shown  to  have  any  interest  in 
the  lease.     This  appears  to  be  true,  for  the  lease  was  made 
to  Ah  Yong  and  Ah  Wai,  partners  under  the   name  of  **  Ho 
Fon,"  and  the  name  of  Yong  Ahoi  does  not  appear  upon   the 
lease  actually  made  by  the  lessor.     But  the  decree  does  not 
undertake  to  bind  him,  and  from  all  that  appears,  he  need 
not  have  been  made  a  party,  except  as  a  co-conspirator  with 
Ah  Wai  in  obtaining  the  lease  in  fraud   of  the  plaintiff.     But 
Yong  Ahoi  had  a  very  close  connection  with  defendants.       In 
conversation  with  pLaintiff  and  others,  Yong. Ahoi,  after  the 
lease  in  question  had  been  obtained,  spoke  of  it  as  his  own, 
and   offered   to  lease  the  premises  to   plaintiff"  for  $300   per 
annum. 

It  is  also  urged  by  Mr.  Castle  that  Ah  Y'oug  is  not  shown 
to  have  participated  in  the  transaction,  except  that  he  became 
a  lessee  by  signing  the  lease  with  his  partner  Ah  Wai. 
There  is  evidence  that  his  name  was  inserted  in  the  lease 
by  the  direction  of  Y^ong  Ahoi,  who  is  Ah  Wai's  brother  ; 
and  it  appears  to  us  from  the  evidence  that  though  Yong 
Ahoi  was  the  main  actor  in  this  business  with  the  plaintiff 
and  the  lessor,  so  that  the  lessor,  Lydia  Piikoi  Earn  a- 
kaia,  supposed  that  the  lease  was  to  be  made  to  him  alone, 
he  had  Ah  Yong's  name  inserted  in  the  lease  with  Ah  Wai 
in  order  to  conceal  his  own  share  or  agency  in  the  transac- 
tion, intending  in  some  way  to  reap  the  benefit  of  it. 

There  is  another  view  that  can  be  taken  of  Ah  Yong's 
liability.  By  his  own  admission,  he  was  unfamiliar  with  the 
business  of  making  leases,  and  employed  Yong  Ahoi  to 
attend  to  it  for  Inra,  saying  that  Y'^ong  Ahoi  "  was  an  old 
hand  at  it."  Making  Yong  Ahoi  his  agent  for  this  purpose, 
he  is  liable  to  the  plaintiff  for  the  fraud  and  deceit  committed 
by  Yong  Ahoi  in  the  course  of  the  business.     The  principle 
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18  that  "  since  somebody  mast  be  the  loser  bv  the  deceit,  it 
is  more  reasonable  that  he  who  employs  and  puts  confidence 
in  the  deceiver  should  be  a  loser  than  a  stranger." 

1  Encycl.  Law,  p'.  417. 

But  Ah  Wai  was  a  party  to  the  fraud  upon  the  plaintiff, 
taking  the  ^80  from  him  on  the  promise  to  get  the  lease  for 
him,  but  took  the  lease  to  himself  and  Ah  Yong  as  partners. 
If  Ah  Yong  was  ignorant  of  the  fraud,  which  is  doubtful,  he 
was  bound  by  the  fraud  of  his  partner  Ah  Wai. 

"One  partner  will  be  bound  by  the  fraud  of  his  co-partner, 
in  contracts  relating  to  the  co-partnership,  made  with 
innocent  third  parties.*' 

CoUyer,  Partnership,  Sec.  445. 

"Each  partner  being  the  agent  of  the  firm,  the  firm  is 
liable  for  his  torts  committed  within  the  scope  of  his  agency, 
on  the  principle  of  respondeat  superior,'''  1  Bates,  Partnership, 
Sec.  461. 

Story,  in  his  work  on  Partnership,  Sec.  108,  bases  the  rule 
upon  which  the  firm  is  bound  by  the  frauds  committed  by  one 
partner  in  the  course  of  the  transactions  and  business  of  the 
partnership,  when  the  other  partners  have  no  connection 
with,  knowledge  of  or  participation  in  the  fraud,  upon  the 
principle  that  "  by  forming  the  partnership  the  partners 
declare  themselves  to  the  world  satisfied  with  the  good  faith 
and  integrity  of  each  other,  and  impliedly  undertake  to  be 
responsible  for  what  they  shall  respectively  do  within  the 
scope  of  partnership  concerns." 

On  a  review  of  the  whole  case  we  are  of  opinion  that  the 
decree  of  Judge  Cooper  should  be  affirmed. 

J.  A.  Magoov,  for  plaintiff. 

W.  B.  Castle,  for  defendants. 
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KAUIMAKAOLE  LAZAEUS  vs,  JOSEPH  LAZARUS. 

Separation.     Exceptions. 

Hearing,  December  28,  1893.         Decision,  January  23,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

The  statuteb  concern iuff  divorce  and  separation  do  not  authorize  the 
granting  of  a  separation  to  the  libellee  on  an  answer  and  cross-bill 
to  libellant*8  libel  for  divorce. 

Opinion  op  the  Court,  by  Bickerton,  J. 

This  matter  came  on  for  hearing  at  the  November  Term, 
1893,  of  the  Circuit  Court  of  the  First  Circuit,  the  petition 
having  been  filed  17th  July,  1893,  returnable  at  the  August 
Term,  but  continued  over  until  the  November  Term,  1893. 
The  respondent  filed  a  plea  in  bar,  claiming  that  the  matters 
and  things  set  forth  in  the  petition  were  res  adjudicaia, 
having  been  fully  adjudicated  and  determined  by  the  said 
Court  in  a  certain  suit  entitled  Joseph  Lazarus  vs,  Kavi- 
makaole  Lazarus^  which  was  heard,  tried  and  determined  by 
said  Court  at  the  August  Term,  1893;  and  wherein  res- 
pondent sued  for  a  divorce  from  the  bonds  of  matrimony 
from  the  said  petitioner,  and  wherein  petiti<mer  answered  the 
libel  for  divorce  and  made  allegations  against  the  respondent 
substantially  the  same  as  those  alleged  in  her  petition  for 
separation  in  this  cause ;  and  wherein  petitioner  prayed  for  a 
decree  of  separation  from  bed  and  board  of  this  respondent, 
and  for  alimony.  On  the  24th  of  November,  1893,  the  said 
Court  overruled  the  said  plea,  and  respcmdent,  by  bis 
counsel,  duly  excepted  to  the  said  ruling,  and  on  the  30th 
day  of  November,  1893,  the  said  Court  ordered  a  separation 
from  bed  and  board  of  respondent  in  favor  of  the  petitioner, 
and  on  the  5th  day  of  December,  1893,  a  decree  in  pursuance 
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of  said  order  was  sigued,  and  the  matter  now  comes  here  on 
a  duly  allowed  bill  of  exceptions. 

It  is  claimed  by  respondent's  counsel  that  under  the 
statute,  Section  8,  p.  436,  Compiled  Laws,  which  reads  as 
follows,  **  If  after  a  full  hearing,  the  Court  shall  be  of 
opinion  that  a  divorce  ought  to  be  granted,  either  from 
the  bonds  of  matrimony,  or  from  bed  and  board,  an 
absolute  decree  shall  be  entered " — the  Court  might  have 
passed  on  the  cro8S-lil)el,  and  that  the  disposition  of  the  libel 
for  divorce  carried  with  it  the  cross-bill  and  everything 
else  in  the  suit.  We  do  not  think  so ;  we  cannot  so  construe 
the  statute.  We  are  of  the  opinion,  and  so  hold,  that  the 
Court  under  the  statute,  would  have  no  authoritv  to  order 
and  decree  a  separation  in  favor  of  the  respondent  on  the 
libellant's  libel  lor  divorce,  but  the  Court  could  order  a 
separation  in  favor  of  the  libellant,  instead  of  a  divorce  as 
prayed  for.     Page  434,  Comp.  Laws. 

This  petition  was  filed  on  the  17th  of  July,  1893,  while 
the  said  divorce  case  was  still  pending  before  the  same 
Court,  it  being  finally  decided  and  the  libel  dismissed 
August  24,  1893,  the  same  Judge  having  heard  a  motion  for 
alimony  under  this  petition  and  made  an  order  that  the 
respondent  deposit  costs  in  Court,  pay  counsel  fees  and  pay 
alimony  to  the  petitioner  before  the  said  date.  These  orders 
were  made  on  August  1,  1893,  twenty-three  days  before  the 
libel  for  divorce  was  dismissed. 

In  the  decree  signed  by  the  Judge  dismissing  the  libel  for 
divorce,  we  find  the  following  words  striken  out  by  the  Judge 
and  his  initials  in  the  margin  :  "  And  in  support  of  the 
cross  complaint  of  said  Kauimakaole  Lazarus  filed  together 
with  her  answer  herein."  It  is  evident  to  us  that  the  Court 
did  not  consider  the  matter  of  separation  in  the  divorce 
matter,  or  he  would  not  have  stricken  out  these  words  in  the 
decree ;  the  separation  matter  was  still  pending  before  him 
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on  the  other  petition,  and  he  had  acted  upon  it  in  making 
the  said  order. 

The  exceptions  are  overruled. 

W,  A,  Kinney,  for  petitioner. 

C,  W.  Ashford,  for  respondent. 


KAUIMAKAOLE  LAZARUS  vs,   JOSEPH  LAZARUS. 

Separation  and  Alimony,  on  Exceptions. 
Hearing,  December  28,  1893.     Decision,  January  24,  1894. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,    J  J. 

The  Court  refused  to  disturb  the  order  awarding  alimony,  on  a  petition 
for  separation. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  matter  comes  here  on  a  duly  allowed  bill  of  excep- 
tions, in  which  the  petitioner  excepts  to  the  order,  opinion, 
finding  and  decree  of  Judge  Cooper,  2nd  Judge  of  First 
Circuit,  dated  November  30th,  1893,  and  more  particularly 
to  that  portion  thereof  fixing  plaintiffs  permanent  alimony 
at  seven  dollars  ($7.00j  per  week,  on  the  ground  that  such 
finding  is  contrary  to  law  and  evidence  and  the  weight  of 
evidence,  and  is  an  abuse  of  discretion  on  the  part  of  the 
Court. 

The  following  stipulation  was  filed  and  agreed  to  by  the 
parties  to  these  proceedings  : 

Stipulation. 

**  The  parties  hereto,  by  their  respective  counsel,  stipulate 
and  agree  that  the  evidence  presented  to  the  Court  in  the 
case  of  Joseph  Lazarus  vs.  Kauimakaole  Lazarus,  on  a  libel 
for  divorce,  heard  and  decided  by  this  Court  at  the  August 
Term,  1893,  thereof,  may  be  read  and  considered  by  tbe 
Court    in    this    cause,    and  shall    be    deemed   to  have  been 
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presented  herein,  and  shall  be  allowed  the  same  eflfect,  both  as 
to  the  written  and  oral  evidence  aforesaid,  as  thou^rh  the  same 
had  been  filed  and  tiie  witnesses  thei*ein  had  been  sworn  and 
had  orally  testified  in  this  cause.  And  that  all  affidavits 
heretofore  presented  and  read  in  this  cause,  upon  the  appli- 
cation of  the  petitioner  herein  for  temporary  alimony,  and 
all  affidavits  and  documentary  proofs  in  opposition  to  the  said 
application  shall  be  likewise  considered  in  evidence  herein. 

*'  And  that  each  party  shall  be  at  liberty  now  and  here  to 
introduce  further  testimony  touching  the  question  of  alimony 
onlv." 

The  amount  of  alimony  ordered  in  matters  of  this  nature 
rests  in  the  discretion  of  the  Court  upon  the  evidence 
adduced,  and  can  only  be  interfered  with  where  there  is 
shown  an  abuse  of  discretion,  or  where  there  is  strong  reason 
for  doing  so. 

It  appears  from  the  evidence  that  the  respondent  owns 
certain  real  estate  and  corporation  stocks,  and  that  the 
estimated  possible  gross  income  from  these  properties  is 
about  1128  per  month,  providing  the  houses  are  all  occupied 
by  permanent  tenants;  against  this  income  there  are  the 
taxes,  insurance,  repairs,  etc.,  etc.,  which  would  make  the  net 
income  much  less.  It  also  appears  that  this  income  is 
uncertain  in  its  nature.  It  is  also  shown  that  respondent 
gave  petitioner  a  premises  on  Beretania  street,  having  two 
cottages  and  out  buildings  on  it,  and  that  she  still  has  and 
owns  this  property,  and  now  occupies  and  uses  it.*  On  the 
22nd  day  of  May,  1891,  the  said  Lazarus  and  his  wife 
executed  a  deed  of  separation,  by  which  this  respondent 
transferred  and  delivered  to  his  said  wife  all  the  furniture 
and  personal  property  then  in  the  house  occupied  by  them, 
excepting  the  safe  of  said  Lazarus ;  and  the  said  Lazarus 
agreed  to  pay  to  John  S.  Walker  during  the  lifetime  of  his 
said  wife  (this  plaintiflF)  for  her  use  and  maintenance  the 
sum  of  twenty-five  dollars  per  month,  and  she  agreed  not  to 
claim  or  demand  of  said  Lazarus  during  his  lifetime  any 
other  aid,  support  or  thing  whatsoever.     On  the  20th  day  of 
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November,  1891,  the  petitioner  and  respondent  executed  an 
agreement  wherein  they  mutually  agreed  to  cancel  the  said 
indenture  of  the  22nd  of  May,  1891,  exce43t  as  to  the  sale  and 
transfer  therein  made  of  personal  property  to  said  Kaui- 
makaole  Lazarus ;  and  agi'eed  to  live  together  as  man  and 
wife  from  the  first  day  of  December,  1891.  This  they  did. 
The  reconciliation  did  not  last  long,  and  they  had  trouble 
again,  which  eventually  led  to  these  two  suits.  So  it  will  be 
seen  that  these  parties  both  agreed  at  the  time  of  their 
mutual  separation  that  twenty-five  dollars  per  month  was 
enough  for  the  maintenance  of  the  petitioner  in  this  case, 
whereas  the  Court  has  now  ordered  a  larger  allowance  of  §7 
per  week,  which  is  at  the  rate  of  $30  per  month. 

Under  all  the  circumstances  of  this  case,  we  are  of  the 
opinion  that  there  has  been  no  abuse  of  discretion  on  the 
part  of  the  Court.  Should  the  circumstances  change  at  any 
future  time,  it  is  always  open  to  either  party  to  apply  to  the 
Circuit  Court  to  increase  or  diminish  the  amount  of  alimony 
now  ordered. 

Exceptions  are  overruled. 

W,  A.  Kinney,  for  petitioner. 

C^.   W,  Ashfordy  for  respondent. 


IN  THE  MATTER  OF  THE  ESTATE  OF  J.  F.  O.  BAN- 
NING, Deceased  Testate. 

Appeal  of  B.  R.  Banning. 

Hearing,  December  29,  1893.       Decision,  January  3,  1894. 

JUDD,    C.J.,    BiCKERTON,    J. 

Where  the  testimony  of  a  Judge  given  in  a  case  becomes  the  subject 
matter  of  review  on  appeal,  he  should  not  sit  in  the  Appellate 
Court. 

A  Circuit  Judge  who  made  an  order  in  a  case  and  thereafter  wai«  ap- 
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pointed  a  Justice  of  the  Supreme  Bench,  is  not  .thereby  disqualified 
to  hear  the  case  on  appeal.  A  Circuit  Judge  to  be  disqualified  from 
sitting  as  the  third  member  of  the  Supreme  Court  (one  of  its  mem- 
bers being  disqualified),  must  have  previously  decided  the  exact 
case  or  issue  appealed  from. 

The  word  '*  cause  ''  in  Section  56  of  the  Act  to  Reorganize  the  Judiciary 
Department  does  not  mean  the  estate  in  probate  from  which  the 
question  comes. 

Opinion  of  the  Court,  by  Judd,  C.J. 

On  the  29th  December  last,  when  this  appeal  was  brought 
on  for  hearing,  objection  was  made  by  appellant's  counsel  to 
Mr.  Justice  Frear  s  sitting,  on  the  ground  that  he  would,  on 
this  appeal,  have  to  pass  upon  the  effect  of  his  own  evidence 
before  Judge  Cooper  of  the  Circuit  Court,  as  to  the  under- 
standing of  the  appellant  of  the  securities  alleged  to  have 
been  accepted  by  him  in  the  distribution  of  the  property  of 
the  estate  of  J.  F.  O.  Banning.  On  this  ground  we  held  that 
Mr.  Justice  Frear  was  disqualified  to  hear  this  case.  Other 
grounds  of  objection  were  made,  first,  that  Judge  Frear  had 
granted  the  order  while  Circuit  Court,  discharging  Mr.  W.  F. 
Allen,  administrator  of  the  estate  in  question,  under  a 
mi.snpprehension  of  the  trne  meaning  and  intent  of  the  will 
of  said  J.  F.  O.  Banning.  We  did  not  consider  Judge  Frear 
disqualified  on  this  ground.  He  had  heard  the  case  as  a 
Circuit  Judge,  but  the  Act  to  Reorganize  the  Judiciary 
Department  does  not  contain  any  provision  making  this  fact 
a  disqualification.  Nor  does  the  fact  that  appeals  and 
exceptions  from  decisions  and  rulings  rendered  by  a  Justice 
of  the  Supreme  Court  before  the  Act  went  into  effect,  and 
while  he  had  nisi  prius  jurisdiction,  are  brought  up  for  hear- 
ing before  the  Supreme  Bench,  disqualify  the  Justice 
whose  decision  is  appealed  from,  and  .prevent  him  from 
sitting.  From  necessity  during  the  transition  of  this  Court 
from  one  whose  members  held  insi  prins  jurisdiction  to  a 
Court  of  purely  appellate  jurisdiction  there  must  be  some 
eases  where  one  of  the  members  of  the  Appellate  Court  had 
heard    and    decided    the    case    in    the    first    instance.       And 
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nlthougli  this  may  be  within  the  spirit  of  the  Act,  it  is  not 
within  its  letter,  and  there  is  no  provision  disqualifying  a 
Justice  under  such  circumstances. 

Mr.  Justice  Frear  being  held  to  be  disqualified,  Judge 
Whiting  of  the  Circuit  Court,  First  Circuit,  Nfas  asked  on  the 
8d  January,  1894,  to  sit  in  the  case.  On  Judge  Whiting's 
suggesting  on  taking  the  bench  that  he  was  disqualified  bv 
reason  of  having  *'  had  connection  with  this  cause,"  a 
preliminary  question  arose  as  to  what  tribunal  should  decide 
upon  the  competency  of  one  of  its  members,  and  we  held  that 
the  remaining  members  of  the  Court  is  the  only  Court 
competent  to  decide  whether  the  third  member  is  disqualified 
or  not. 

An  Act  to  Reorgamize  the  Judiciary  Department,  Section 
56,  provides  that  in  the  event  of  the  disqualification  of  a 
Justice  of  the  Supreme  Court  on  the  grounds  given»  "  his 
place  for  the  trial  and  determination  of  said  cause  shall  be 
filled  by  one  of  the  Circuit  Judges  who  has  hod  no  connection 
with  the  said  cause,  either  as  counsel  or  in  his  official  capacity, 
or  by  any  competent  and  disinterested  member  of  the 
Bar  of  the  Supreme  Court .  thereunto  authorized  by  the 
written  request  of  the  remaining  Justices." 

W^e  hold  that  the  "  connection  with  the  cause"  bj'  the 
Circuit  Judge  in  his  official  capacity  referred  to,  means  that 
to  disqualify  him  he  must  have  passed  upon  the  issue  or 
issues  of  law  or  fact  which  are  raised  by  the  appeal.  That 
having  ruled  upon  collateral  matters  not  involved  in  the 
appeal  would  not  disqualify  him.  For  instance,  if  the 
Circuit  Judge  had  admitted  a  certain  will  to  probate  and  the 
decision  appealed  from  was  the  allowance  of  the  executor's 
accounts  by  another  Circuit  Judge,  he  would  not  be  dis- 
qualified. The  estate  in  probate  is  not  the  "  cause."  The 
'*  cause "  meant  in  the  statute  is  the  exact  case  or  issue 
brought  to  the  Supreme  Court  by  the  appeal.  But  it 
appears  that  Judge  Whiting  had  as  Circuit  Judge  presiding 
at  the  August  Term,  1893,  of  the  Circuit  Court,  declined  to 
allow  this  appeal  to  be  tried  by  a  jury,  on  the  ground,  among 
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others,  that  the  decision  appealed  from  was  not  final.  This 
is  the  very  question  now  brought  to  this  Court  for  decision, 
and,  accordingly,  we  find  Judge  Whiting  disqualified, 

A,  S.  HartwtU  and  W,  A.  Kinney^  for  appellant 

F,  M,  UafcJi,  for  respondent 
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tate, 

Appeal  of  B.  R.  Banning. 

Hearing,  Decehbeb  29,  1893,      Decision,  January  3,  1894. 

JUDD,     C.J.,     BiCKERTON   J.,    AND     CeCIL    BrOWN,     EsQ.,    AcTING 

Justice. 

A  Cii-cuit  Judge  revoked  an  order  of  discharge  of  an  administrator,  or- 
dered a  new  account  and  directed  the  administrator  to  credit  him- 
self with  the  money  and  securities  mentioned  in  a  receipt  by  one  of 
the  devisees. 

Held,  the  order  respecting  the  new  account  was  not  final  and  was  there- 
fore not  appealable. 

■ 

Opinion  of  the  Court,  by  Judd,  C.J. 

Both  Mr.  Justice  Frear  of  this  Court,  and  Judge  Whiting 
of  the  Circuit  Court,  First  Circuit,  being  disqualified  and 
Judge  Cooper  being  also  disqualified,  having  made  the 
order  appealed  from,  on  the  3d  January,  1894,  Cecil  Brown, 
Esquire,  a  member  of  the  bar  of  the  Supreme  Court,  was 
authorized  by  written  request  of  the  remaining  members  of 
this  Court  to  try  and  determine  the  case. 

An  order  had  been  made  on  the  15th  February,  1893,  by 
Mr.  Justice  Frear,  while  Circuit  Judge,  approving  the 
accounts  of  Mr.  W.  F.  Allen,  adnainistrator  with  the  will 
annexed  of  the  estate  of  J.   F.  O.  Banning,  distributing  the 
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estate  and  discharging  the  administrator.  On  a  petition  by 
the  beneficiaries  under  the  will  of  the  testator,  Mrs.  C-  H. 
Banning,  widow,  and  B.  R.  Banning,  son,  Circuit  Judge 
Cooper,  on  the  ground  that  by  the  will  the  trust  had  not 
determined,  revoked  on  July  21st,  1893,  the  order  of  dis- 
charge, ordered  a  new  account  to  be  filed  and  directed  that 
the  administrator  should  credit  himself  with  the  money  and 
securities  mentioned  in  the  receipt  given  by  B.  R.  Banning. 
The  petitioners  appealed  from  this  order. 

Mr.  Hatch,  for  Allen,  respondent,  moved  this  Court  that  the 
appeal  be  dismissed  on  the  ground  that  no  final  order  had 
been  made  in  the  Court  below.  Mr.  Hatch  for  the  motion, 
contended  that  as  the  petition  asked  for  revocation  of  the 
order  of  discharge  of  the  administrator  on  the  ground  that  it 
was  not  justified  by  the  will,  and  this  was  granted,  the 
petitioner,  being  the  prevailing  party,  has  no  ground  of 
appeal.  The  direction  to  the  administrator  as  to  the  future 
accounting  was  merely  an  intimation  as  to  what  viev7  the 
Court  would  take  of  the  B.  R.  Banning  receipt.  This  part  of 
the  order  was  interlocutory.  When  the  account  is  made  and 
an  order  passing  upon  it  made,  it  will  be  final  so  far  as  that 
account  is  concerned  and  it  w^ill  be  appealable. 

Messrs.  Hartwell  and  Kinney,  per  contra, — If  this  Court 
shall  hold  that  the  part  of  the  Judge  Cooper's  order  allowing 
Mr.  Allen  to  credit  himself  w4th  the  amount  of  the  securities 
in  the  receipt  in  question  is  obiter  dictvm,  we  are  safe.  It  is 
not  likely  that  Judge  Cooper  will  change  his  opinion.  The 
order  made  was  final.  A  general  appeal  was  taken  and  we 
select  and  ask  to  be  heard  upon  that  portion  of  the  order 
which  is  adverse  to  us.  Unless  we  had  taken  this  course  we 
might  finally  lose  our  appeal  on  this  question  by  reason  of 
its  being  held  to  be  res  adjudicata  when  brought  up  again. 

By  the  Court. 

By  repeated  decisions  of  this  Court  decided  in  July,  1893, 
Provisional  Government  vs.  W.  G,  Smith;  Provisional  Govern- 
ment vs.  Ah  Un ;  Brown  vs.  Carvalho;  Provisional  Government 
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vs.  C.  A.  Hering  and  Provisional  Government  vs.  //,  F.  Poor, 
we  have  held  that  a  final  disposition  of  the  cause  must  be 
made  before  it  is  appealable.  In  this  case  the  order  of 
Judge  Cooper  was  not  final.  The  instruction  given  to  the 
administrator  as  to  the  way  his  account  should  be  made 
expressed  the  then  view  of  the  Court  on  a  question  involved, 
but  the  account  was  not  before  the  Court  and  there  was  no 
order  made  approving  or  disallowing  it  or  any  items  in  it 
With  this  in  view,  we  do  not  consider  that  the  order  in  this 
respect  could  be  held  to  be  i-es  adjiidicata  when  the  account 
shall  be  made  and  finally  passed  upon  and  brought  up  here 
on  appeal. 

We  do  not  consider  the  order  to  be  final  and  therefore 
dismiss  the  appeal  without  prejudice  to  the  appellants. 

A.  S.  Hartivell  and  IV.  A.  Kinney,  for  appellants. 

F,  M.  Hatch,  for  respondent. 


IN  THE  MATTER  OF  THE  ESTATE  OF  J.  F.  O.  BAN- 

NING,  Deceased. 

Hearing,  December  29,  1893.     Decision,  February  8,  1894. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,    J  J. 

An  appeal  does  not  lie  from  a  ruling  upon  exceptions   to  a   Master's 
report,  no  final  order  having  been  made. 

I 

Opinion  of  the  Court,  by  Frear,  J. 

This  is  an  appeal,  by  the  administrator  with  the  will 
annexed,  from  certain  rulings  made  by  Circuit  Judge  Cooper 
upon  exceptions  to  the  master's  report  disallowing  certain 
commissions  and  finding  that  certain  expenses  should  be 
deducted  from  income  only. 
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The  record  shows  that  no  final  order  had  been  made  in  the 
matter,  either  allowing  or  disallowing  the  accounts,  but  that, 
on  the  contrary,  a  further  hearing — upon  the  propriety  of 
the  investments  made  by  the  administrator — was  contem- 
plated before  a  final  order  should  be  made.  TJiis  appeal 
therefore  does  not  lie.  See  the  decision  of  this  Court  dated 
January  3d,  1894,  upon  an  appeal  from  another  ruling  in  this 
same  matter. 

The  appeal  is  dismissed  without  prejudice. 

F,  M.  Hatch,  for  appellant. 

A,  S.  Harhvell  and  FF.  A,  Kinnetfy  for  respondents. 


PROVISIONAL    GOVERNMENT   OF  THE  HAWAIIAN 
ISLANDS  t.s.  WILLIAM  L.  MOSSMAN. 

Exceptions. 

Hearing,  January  4,  1894.  Decision,  January  15,  1894. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,   J  J. 

ft  is  not  an  abuse  of  discretion  for  a  ('ircuit  Court  to  grant  a  motion  for 
change  of  venue  from  Maui  to  Honolulu  in  a  criminal  case,  for  the 
reason  that  it  may  be  necessary  to  produce  in  evideccc  the  record** 
and  books  of  the  General  Post  Office  in  Honolulu,  and  that  it  would 
be  detrimental  to  the  public  service  and  contrary  to  public  policy  to 
i-emove  such  books  and  records  to  another  island. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  defendant  was  employed  in  the  branch  post  office  at 
Makawao,  Island  of  Maui,  as  an  officer  of  the  Hawaiian 
Government,  in  the  postal  department  of  said  Government, 
the  said  office  being  a  branch  of  the  Department  of  Finance, 
the  Postal  Savings  Bank  and  the  Money  Order  Office.  At 
the  June  Term,  1893,  of  the  Circuit  Court,  of  the  Second 
Circuit,  an  indictment  was  presented  charging  the  defendant 
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with  the  embezzlement  of  $56,  the  property  of  the  Hawaiian 
Government ;  the  plea  was  reserved,  and  the  ciise  continued 
until  the  December  Term,  1893,  at  which  term  two  other 
indictments  were  found  and  presented,  one  charging  the 
defendant  with  the  embezzlement  of  fifty  dollars,  and  the 
other  charging  him  w^ith  the  embezzlement  of  three  hundred 
and  ninety-nine  and  48- 100  dollars,  both  sums  being  money, 
the  property  of  the  Hawaiian  Government,  the  plea  to  both 
these  indictments  being  reserved.  The  Attorney-General 
moved  the  Court  for  a  change  of  venue  to  Honolulu  in  all 
three  cases,  giving  as  reasons  therefor  that  material  and 
necessary  evidence  on  behalf  of  the  prosecution  in  the  said 
cases  is  contained  in  the  records  and  books  of  the  Postal 
Savings  Bank  and  in  the  Money  Order  Department  of  the 
General  Post  Office  in  Honolulu,  without  which  evidence  a 
fair  and  impartial  trial  of  said  cases  could  not  be  had,  and 
which  said  books  and  records  could  not  be  produced  at  the 
trial  of  these  cases  before  the  said  Circuit  Court,  for  that  it 
would  be  detrimental  to  the  public  service  and  contrary  to 
public  policy,  that  said  books  and  records  should  be  removed 
from  said  Honolulu.  The  Court  granted  the  motion, 
and  ordered  that  the  place  of  trial  of  these  cases  be 
changed  from  the  Second  Judicial  Circuit  to  the  First 
Judicial  Circuit,  and  that  the  records  of  the  said  case  be 
transferred  to  said  Circuit.  To  this  ruling  and  order  the 
defendant,  by  his  counsel,  excepted,  and  the  matter  now 
comes  here  on  a  bill  of  exceptions,  allowed  by  the  Circuit  Judge 
of  the  Second  Judici:vl  Circuit. 

Under  the  statute,  the  Act  of  1876,  to  Regulate  the 
Practice  and  Procedure  in  Criminal  Cases,  Section  13,  page 
341,  Compiled  Laws,  Circuit  Courts  are  authorized  in  their 
discretion  to  order  that  the  place  of  trial  of  any  criminal 
case  pending  before  the  Court  be  changed  to  some  other 
Circuit.  The  Judiciary  Act,  Laws  of  1892  and  1893,  page 
106,  provides  that  the  discretion  may  be  exercised  upon 
satisfactory  proof  that  a  fair  and  impartial  trial  cannot  be 
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had     *     *     *      and  after  parties  sliall  have  had  opportunity 
to  be  heard. 

A  fall  bearing  was  had  and  the  defendant  filed  an  affidavit 
setting  forth  intet'  alia  *'  that  to  the  best  of  his  knowledge  and 
belief  the  accounts  between  the  said  central  office  and  said 
country  office' are  based  upon  and  taken  from  the  reports  sent 
to  the  central  office  from  said  country  offices,  and  especially  so 
in  reference  to  accounts  connected  with  the  Money  Order  and 
Savings  Bank  branches  of  the  Post  Office  Department;  that  all 
accounts  in  the  books  of  the  Postmaster  General,  regai*diDg 
the  transactions  in  the  Money  Order  and  Savings  Bank  de- 
partments of  the  post  office  at  Makawao,  Maui,  are  based 
upon  the  reports  from  said  Makawao  post  office,  the  original 
entries  of  which  were  entered  and  appeared  in  the  books  of 
the  postmaster  at  said  Makawao/'  This  may  all  be  perfectly 
true  and  yet  it  might  be  necessary  to  produce  the  books 
from  the  central  office.  The  Makawao  books  might  show 
that  all  the  money  received  there  had  been  forwarded  to  the 
Honolulu  office  and  might  on  their  face  appear  perfectly 
straight,  but  on  their  being  compared  with  the  books  of  the 
central  office  it  might  appear  that  such  remittances  had 
never  been  received.  In  fact,  all  the  business  of  these 
branch  offices  centers  in  the  central  office  and  on  no  account 
should  these  books  be  allowed  to  be  out  of  the  reach  of  the 
central  office  at  any  time.  Naturally  they  are  required 
constantly  for  reference,  not  only  as  regards  matters  at 
Makawao,  but  all  over  the  islands,  and  business  with  the 
public  in  general.  Another  and  most  important  reason  why 
the  records  should  not  be  taken  to  the  island  of  Maui  is  the 
risk  of  loss,  destruction,  or  damage.  We  are  most  decidedly 
of  the  opinion  that  the  moving  of  these  records  and  books 
to  Maui  would  be  detrimental  to  the  public  service  and 
contrary  to  public  policy. 

This  was  a  matter  in  the  discretion  of  the  Circuit  Court, 
and  the  only  question  for  us  is,  did  the  Court  abuse  its  dift- 
cretion  in  granting  the  motion.     We  are  of  the   opinion  that 
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there  was  no  abuse  of  discretiou  and  that  the  motion  was 
properly  granted. 

The  exceptions  are  overruled. 

Attorney 'General  W.  0.  Smith,  for  prosecution. 

V.  V,  Aftk/ord,  for  defendant. 


PROVISIONAL  GOVERNMENT  OF  THE  HAWAIIAN 
ISLANDS  V8.  WILLIAM  METER,  alias  RICHARD 
STONE. 

Appeal  from  District  Court  of  Honolulu. 

Hearing,  January  4,  1894.  Decision,  January  12,  1894. 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    JJ. 

The  judgment  of  the  District  Court  finding  the  defendant  guilty  of  an 
escape  from  imprisonment  is  affirmed,  there  being  evidence  U} 
support  it. 

Opinion  of  the  Court,  by  Frear,  J. 

The  defendant  was  convicted  in  the  District  Court  of 
Honolalu  of  escape  from  imprisonment  (under  Sec.  2,  Ch. 
XXIX.,  of  the  Penal  Code),  and  appealed  to  this  Court  on 
points  of  law. 

He  contends  that  there  was  no  evidence  to  show  that  he 
escaped  "  against  the  will  of  the  officer  having  him  in 
custody,"  as  provided  in  this  section  of  the  statute.  We 
think  that  there  was  such  evidence.  The  officer,  a  prison 
luna,  who  had  charge  of  the  defendant,  a  prisoner  at  work  on 
the  road,  testified  that  he  allowed  the  prisoner  to  go  into  the 
bush  for  a  particular  purpose,  and  that  he  did  not  return, 
but  escaped.  The  permission  to  go  for  that  particular 
purpose  implied  an  intention  on  the  part  of  the  officer  that 
the  prisoner  should  return.      Further,  the  word    **  escape  " 
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was  evidently  used  by  the  officer  in  its  usual  popular  sense, 
which  implies  not  merely  that  the  prisoner  recovered  hi» 
freedom,  but  that  he  did  so  against  the  will  of  the  officer  in 
charge. 

It  was  also  argued  that  the  lower  court  was  without 
jurisdiction  over  the  defendant  by  reason  of  an  alleged 
irregularity  in  his  arrest  (or  recapture),  in  that  he  was  taken 
when  a  seaman  on  board  an  American  merchant  ship  in  the 
port  of  Hilo,  the  consent  of  the  United  States  Consular 
Agent  at  that  port  not  having  been  first  obtained,  the 
argument  being  that  such  consent  was  essential  to  the 
validity  of  an  arrest  under  such  circumstances,  but  this  poiut 
has  since  been  abandoned. 

The  judgment  of  the  District  Court  is  affirmed  with  costs. 

IV.  0,  Sinifh,  Attorney 'General,  for  the  prosecution. 

V,  V.  Ash/ordy  for  the  defendant. 


SAMUEL  C.  ALLEN,  doing  business  as  ALLEN  &  ROB- 
INSON, vs.  G.  W.  LINCOLN  and  W.  C.  PEACOCK. 

Exceptions. 

Hearing,  January  5,  1894.  Decision,  January  31,  1894. 

JUDD,    C.J.,    BiCKERTON   AND    FrEAR,    J  J. 

L.  contracted  to  build  a  dwelling  hou»e  for  P.  and  gave  »  bond  t<» 
deliver  the  building  free  of  liens  and  cl»im8.  A.  was  surety  on  the 
bond  and  delivered  materials  to  L.  for  use  in  the  building. 

Held  A.  is  not  estopped  to  assert  his  material  mau*s  lieu  by  reason  of 
being  surety  on  the  bond. 

Opinion  of  the  Court,  by  Judd,  C.J. 

In  this  action  plaintiff  claims  in  assumpsit  of  the  defen- 
dant, Lincoln,  $4,643.38  for  materials  furnished  and  mouev 
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vanced  to  him  in  the  erecttion  of  a  dwelling  house  and  out- 
buildings for  the  defendant,  W.  C.  Peacock,  at  Waikiki,  and 
against  Peacock  to  enforce  a  material  man's  lien  upon  his  said 
house,  notice  of  which  has  been  filed  according  to  the  statute. 

At  the  August  Term  of  the  Circuit  Court,  First  Circuit, 
the  jury  was  waived.  Before  the  case  was  brought  on  for 
hearing,  Lincoln  had  become  bankrupt,  and  Mr.  P.  Muhlen- 
dorf  was  appointed  as  his  assignee  in  bankruptcy.  Mr. 
Mnhleudorf  is  also  the  attorney  in  fact  of  plaintitf.  Where- 
upon, as  the  bankruptcy  of  Lincoln  had  suspended  this  suit 
so  far  as  he  was  concerned,  the  Court  appointed  J.  A. 
Magoon,  Esq.,  as  special  counsel  for  the  assignee,  and 
proceeded  with  the  case  to  determine  whether  plaintifi"  was 
eutitled  to  a  judgment  enforcing  the  notice  of  lien  upon  the 
said  dwelling  house. 

The  Court  found  that  the  delivery  of  the  materials  was 
admitted,  and  that  it  was  sufficiently  proved  that  such 
materials  were  furnished  by  plaintiff  to  defendant  Lincoln 
at  his  request,  and  that  they  were  used  in  the  construction 
of  the  dw^elling  house  of  the  defendant  Peacock.  There  was 
introduced  in  evidence  a  bond  given  by  Lincoln  to  him  of 
which  plaintiff  was  surety,  a  condition  of  which  was  that  the 
pnncipal,  Lincoln,  "  shall  deliver  the  said  work  to  the  said 
W.  C.  Peacock  free  from  all  liens  and  claims,  without 
further  cost,  expense  or  charge  to  the  said  W.  C.  Peacock 
thau  is  agreed  or  provided  for  in  said  agreement,  and  shall 
protect  said  property  and  its  owner  from  all  liens  and  claims 
for  the  space  of  ninety -five  days  after  the  completion  of  the 
construction  of  said  buildings." 

It  was  claimed  by  defendant  Peacock  that  plaintiff'  had 
waived  his  right  to  a  lien  upon  the  property,  because  he  was 
surety  on  the  bond  conditioned  to  deliver  the  house  free  of 
all  liens  and  claims,  and  moved  for  judgment. 

The  plaintiff  claimed  that  he  was  entitled  to  his  judgment 
and  that  the  defence  of  estoppel  or  waiver  could  not  be  set 
up  in  an  action  at  law,  but  that  Peacock  must  seek  his 
remedy  on  the  bond. 
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The  Court  held  as  follows :  "  This  is  a  matter  of  direct 
defense.  Mr.  Allen,  under  the  name  of  Allen  &  Robinson,  is 
seeking  to  establish  a  lien  against  this  property  of  Mr. 
Peacock,  which  he  has  directly  covenanted  and  agreed  to 
save  harmless  from  this  very  sort  of  liability.  I  am  fully  of 
opinion  that  this  is  a  defence  available  in  an  action  at  law, 
and  that  Mr.  Peacock  will  not  be  compelled  to  institute  a 
separate  action  to  enforce  his  rights  under  the  bond.  Con- 
sidering that  the  undertaking  of  Mr.  Allen  is  a  sufficient 
defense  to  this  action  so  far  as  Mr.  Peacock  is  concerned, 
judgment  may  be  entered  in  his  favor  declaring  the  notice  of 
lien  filed  against  his  property  to  be  of  no  effect." 

To  the  granting  of  this  motion  plaintiff  duly  excepted. 

By  the  Court. 

In  the  argument  before  us  plaintiff's  counsel,  F.  M.  Hatch, 
contends  that  the  act  of  signing  a  bond  as  surety  for  the 
contractor  is  not  an  equivalent  to  a  waiver  of  a  lien  which  the 
surety  would  otherwise  have  for  materials  furnished,  because 

(1)  the  rights  and  liabilities  of  the  two  relations  are  not 
co-extensive.  The  liability  as  a  surety  is  limited  by  the 
amount  of   the  penalty  in  the  bond  and  cannot  be  greater, 

(2)  By  signing  such  a  bond  as  surety  a  dealer  cannot  be 
presumed  to  have  estopped  himself  from  dealing  with  the 
principal  and  selling  him  material  in  the  ordinary  course  of 
trade  or  of  exercising  all  appropriate  remedies  given  by  law. 

(3)  The  relations  between  principal  and  surety  cannot  be 
relied  upon  by  subsequent  material  men  to  defeat  a  prior 
lien.  (4j  The  fact  that  plaintiff,  is  liable  on  his  bond  in  a 
given  amount  is  no  reason  why  he  should  not  have  judgment 
on  his  lien.  (6)  A  defense  not  pleadable  on  a  set  off  cannot 
be  admitted  in  an  action  at  law  to  prevent  multiplicity  of 
suits.  Citing  Luthefi-an  Cliurcli  vh.  JVehr,  quoted  in  18  Atl. 
R.  659. 

Counsel  for  defendant  Peacock,  W.  A.  Kinney,  relies  upon 
an  equitable  estoppel.  The  bond  given  by  Allen  to  indem- 
nify Peacock  against  liens  is  conduct  inconsistent  with   the 
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assertion  of  a  lien  upon  his  part.  The  giving  of  the  bond 
estops  Allen  from  claiming  a  lien  for  any  sum,  and  the  penalty 
of  the  bond  is  available  to  Peacock  against  the  assertion  of 
liens  from  other  parties  to  its  full  amount. 

Upon  what  reasoning  can  the  estoppel  be  sustained  ?  The 
lien  for  material  such  as  the  plaintiff  advances,  is  a  strictly 
legal  one,  expressly  given  by  statute,  and  it  ought  not  to 
be  considered  as  waived  or  released  except  by  plain  facts. 
Phillips,  Mechanics'  Liens,  Sec.  273.  Hinchrruvi  rs,  Lybrmid, 
U  Serg.  &  Rawle,  32. 

In  Graui  V8.  Strong,  18  Wallace,  623,  the  defendant,  a 
brick  layer,  agreed  in  writing  to  take  a  deed  for  one  of 
sixteen  houses  which  plaintiff  was  building,  as  payment  for 
the  brickwork  on  all  the  houses.  This  deed  was  rlaced  with  a 
third  party  as  an  escrow  to  be  delivered  to  defendant  when 
the  work  was  completed.  During  the  progress  of  the  work 
the  contract  was  changed,  so  that  defendant  was  to  have 
plaintiff's  negotiable  note  payable  within  three  months  of 
the  date  of  completion  of  the  work,  and  then  the  escrow- 
should  be  cancelled.  The  court  held  that  plaintiff  could  not 
intend  that  defendant  should  have  a  deed  for  one  house  and 
allow  him  also  a  lien  upon  all  the  others,  and  that  as  defen- 
dant looked  to  his  security,  and  not  to  the  lien,  these  facts 
repelled  the  idea  of  a  lien,  and  were  inconsistent  with  it. 
Here  was  the  act  of  the  contractor  himself  which  would 
induce  the  owner  to  believe  that  the  contractor  did  not  relv 
upon  the  lien,  but  upon  the  security  given. 

McGraw  vs.  Bayard,  96  111.,  147,  is  to  the  same  effect ;  also 
Gorman  rs,  Sagner,  22  Mo.,  137. 

In  Hinchley  vs.  Greauy,  118  Mass.,  595,  the  court  held  that 
a  person  who  having  a  mechanic's  lien  upon  a  house,  stated 
to  an  intending  purchaser  that  there  was  no  incumbrance 
U}»on  it  and  advised  him  to  buy  it,  who  then  bought  relying 
upon  his  representation,  was  estopped  from  setting  up  his 
lien-  There  was  a  clear  estoppel  here.  But  if  the  person 
having  the  lien  had  merely  stood  by  and  seen  the  sale  of  the 
house,  saying  nothing,  he  would  not  be  estopped. 
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Havighorst  us,  Lindberg,  67  III.,  463. 

In  the  case  at  bar  we  have  the  bond  of  the  contractor  that 
the  house  was  to  be  delivered  free  of  liens.  The  plaintiff 
was  surety  on  the  bond.  He  therein  bound  himself,  in 
default  of  his  principal  doing  so,  to  pay  and  discharge  such 
liens  as  might  be  enforced  against  the  structure,  to  the 
amount  of  the  penalty  of  the  bond,  which  is  $4225. 

Allen  is  riot  a  lienor  relying  upon  other  security  inconsistent 
with  the  reliance  upon  his  statutory  lien.  The  bcmd  is  silent 
aa  to  Allen's  own  claim  of  lien.  It  is  undoubtedly  good 
indemnity  against  all  liens,  his  own  included,  to  the  full 
extent  of  the  sum  named — but  we  fail  to  see  that  it  can  go 
any  further.  To  hold  that  the  bond  estops  Allen  from  main- 
taining his  lien  and  is  good  against  all  other  liens  to  an 
amount  greater  than  the  penalty  of  the  bond  would  in  eflfect 
write  a  larger  sum  in  the  bond.  It  would  make  a  new  and 
different  contract  between  the  parties. 

Hartmo)!  et  al.  vs.  Berry  ei  aL,  56  Mo.,  487,  is  very  similar 
to  our  case.  Here  A  advanced  money  to  B  to  enable  B  to 
improve  certain  land,  taking  a  deed  of  trust  on  the  land  and 
a  bond  from  (7,  the  contractor^  with  D  as  surety,  that  the  build- 
ings to  be  erected  ivonld  be  delivered  to  B  free  from  Me-chanics 
lietis,  D  subsequently  filed  a  lien  for  materials  delivered  to 
C  for  the  builders.  The  court  says  **  the  bond  itself  would  not 
operate  as  a  bar  or  estoppel  against  filing  liens."  It  is  to  be 
regretted  that  this  conclusion  of  the  court  is  not  fortified  by 
any  reasoning,  l)ut  it  was  directly  responsive  to  an  allegation 
in  the  answer  that  D  and  his  principal  were  estopped,  and 
that  they  "ought  not  to  be  permitted  to  prosecute  a  lie'^ 
against  said  buildings  which  by  their  own  acts  they  had  led 
defendant  to  believe  thev  would  see  delivered  free  of  all 
liens." 

Another  case  is  referred  to  by  counsel  for  plaintiffs.  It  is 
Lutheran  Church  vs,  Wehr,  44  Md.,  453,  cited  and  discussed 
in  Pinning  'S.  Skippe7\  18  Atl.  R,  659.  A  careful  reading  of 
this  case  sustains  the  view  that  a  judgment  on  a  bond  by  a 
suretv  to   deliver   the   structure    to  the  owner   free  from  all 
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lieD8  may  be  set  off  to  the  lien  claim.  This  would  negative 
the  idea  that  the  bond  operated  as  an  estoppel. 

We,  therefore,  sustain  the  exception  and  overrule  the 
motion  for  judgment  for  the  defendant,  and  the  case  is  sent 
back  to  the  Circuit  Court,  First  Circuit,  for  further  proceed- 
ings. 

F.  M.  Hatch,  for  plaintiff. 

IV,  A.  Kinney,  for  defendant  Peac(»ck, 

J,  A.  Magoon,  for  defendant  Lincoln's  as.signee. 


ANIMA  and  AW  ANA,  Partners  doing  business  under  the 
name  of  NAM  CHONG  AND  COMPANY  vs.  LAU 
KONA, 

Exceptions. 

Hearing,  January  4.  1894.  Decision,  February  8,  1894. 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    J  J. 

A  vvomau  who  married  and  acquired  laud  i)rior  to  the  pa^Ha^e  of  the 
Married  Woman "8  Aet  (Ch.  XI,  Laws  1888)  ma^*  after  its  passage  ex- 
ecute without  the  consent  of  her  husband  a  valid  lease  of  such  land 
so  HA  to  entitle  the  lessee  to  possession  after  the  death  of  the 
husband. 

Opinion  of  the  Court,  by  Freak,  J. 

Ejecttneiit  to  recover  po*Hsessioii  of  certain  land  in  the 
Ahupuaa  of  Hanapepe,  Kauiloa,  Waimea,  Kauai,  the  plaintiflfs 
claiming  title  under  a  lease  from  Queen  Dowager  Kapiolani. 

The  Circuit  Court,  Fifth  Circuit,  jury  being  waived,  found 
the  following  facts,  which  are  supported  by  the  evidence : 
The  Queen  Dowager  Kapiolani  has  been  for  twenty  years 
and  now  is,  by  admission  of  the  parties  for  the  purposes  of 
this  case,  owner  of  the  premises  in  dispute  ;  on  September 
10th,  1888,  she  executed  a  lease  of  these  })rennses  to  the 
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plaintiffs  inr  ten  years  beginning  January  1st,  189*2^ 
at  an  annual  rental  of  $600  payable  serai-annuallj;  this 
lease  was  acknowledged  and  recorded ;  about  the  time 
of  its  execotion,  the  plaintiffs  paid  $300  as  six  months' 
rent  thereunder,  and  on  Julr  11th,  18{>2,  paid  $300 
rent  to  the  lessor's  agent  and  on  January  10th,  1893,  $300 
rent ;  at  the  time  of  the  execution  of  this  lease,  the  defen- 
dant was  in  possession  of  the  premises  under  an  alleged 
lease  from  the  then  agent  of  the  lessor,  dated  June  27th, 
1881,  for  ten  years,  and  had  possession  and  paid  rent 
thereunder  for  the  term,  and  at  its  expiration  continued,  and 
still  is,  in  possession  ;  on  January  16th,  1893,  he  obtained 
another  lease  of  the  same  premises  from  the  lessor's  agent 
and  paid  rent  thereunder ;  Kapiolani  long  before  the  date  of 
the  first  lease,  was  married  to  the  late  King  Kalakaua  and 
continued  in  coverture  until  his  death,  January  20th,  1891. 

The  Circuit  Court  held  that  under  our  statutes  '*  a  married 
woman  during  her  coverture  cannot  lease  her  real  property 
for  a  term  of  vears  without  the  written  consent  of  her 
husband,  and  that  the  lease  by  Queen  Dowager  Kapiolani  to 
the  })laintiffs  is  void,"  and  rendered  judgment  for  the  defen- 
dant. 

The  main  question  raised  by  the  exceptions  is  whether  a 
woman  who  married  and  acquired  land  before  the  passage 
of  the  Act  **  Relating  to  the  Property  and  Rights  of  Married 
Women  "  (Chapter  XI.  Laws  of  1888),  could  after  its  passage 
execute  without  the  consent  of  her  husband  a  valid  lease  of 
such  land,  so  as  to  entitle  the  lessee  to  possession  after  the 
death  of  the  husband. 

Prior  to  the  passage  of  this  Act,  the  husband  *'  by  virtue 
of  his  marriage  "  was  *•  the  virtual  owner,  except  otherwise 
stipulated  by  express  marriage  contract,  of  all  movable 
property,"  and  had  during  the  coverture  "  the  custody,  use 
and  usufruct,  rents,  issues  and  profits  of  all  property  of  a 
fixed  and  immovable  nature,  belonging  to  his  wife  before 
marriage,  or  accruing  to  her  after  marriage."  Civil  Code, 
Sec.  1286.     The  wife  was  "deemed  for  all  civil  purposes,  to 
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1)6  merged  in  her  husband,  and  civilly  dead,^'  She  did  not 
"  without  his  consent,  unless  otherwise  stipulated  by  anterior 
contract,  have  legal  power  to  make  contracts,  or  to  alienate 
or  dispose  of  property,"  with  certain  exceptions  not  applica- 
ble to  the  present  case.     lb.  Sec.  1287. 

Under  these  sections  of  the  Code  a  husband  had  an  estate 
by  marital  right  for  the  joint  lives  of  himself  and  his  wife  in 
the  lands  of  his  wife,  and  a  married  woman  was  incapable  of 
contracting;  her  lease  was  absolutely  void,  as  at  common 
law. 

The  Act  of  1888  provides,  among  other  things,  as  follows : 

"Section  1.  The  real  and  personal  property  of  a  woman 
shall,  upon  her  marriage,  remain  her  separate  propeity,  free 
from  the  management,  control,  debts  and  obligations  of  her 
husband ;  and  a  married  woman  may  receive,  receipt  for, 
hold,  mannge  and  dispose  of  property,  real  and  personal,  in 
the  same  manner  as  if  she  were  sole  :  provided,  however,  that 
no  sale  or  mortgage  of  her  real  estate  shall  be  vnlid  without 
the  written  consent  of  her  husband." 

"Section  2.  A  married  woman  may  make  contracts,  oral 
and  written,  sealed  and  unsealed,  in  the  same  manner  as  if 
she  were  sole,  except  that  she  shall  not  be  authorized  hereby 
to  make  contracts  for  p^srsonal  service  without  the  written 
consent  of  her  husband,  nor  to  contract  with  her  husband." 

"Section  13.  Nothing  in  this  Act  contained  shall  affect 
any  rights  of  property  which  have  already  accrued  under 
any  law  heretofore  in  existence." 

Counsel  for  the  defendant  contends  that  the  lease  in 
question  is  void  notwithstanding  this  Act  for  the  reasons 
that  a  lease  for  a  term  of  years  is  a  sale  within  the  meaning 
of  the  proviso  of  Section  1,  and  that  the  Act  applies  only  to 
women  married,  or  at  least  cmly  to  property-  acquired,  after 
its  passage. 

The  term  sale  may  well  be  held  to  include  a  lease  under 
some  statutes,  as  for  instance,  our  statute  of  frauds,  where 
such  appears  to  be  the  manifest  intention  of  the  legislature. 
In    the    statute     under    consideration,     however,    the    word 
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evidently  was  intended  to  be  used  in  its  more  restricted  hiuI 

ft. 

more  usual  sense.  One  object  of  the  statute  was  to  give  h 
married  woman  wide  control  over  her  property,  both  real  and 
personal.  The  clause  to  which  the  proviso  is  an  exception 
enables  her  to  "  dispose  of  her  property,  real  and  personal, 
in  the  same  manner  as  if  she  were  sole."  This  covers  all 
kinds  of  disposition.  Sales  and  mortgap^es  of  real  estate  are 
then  expressly  excepted.  If  "sale"  includes  "lease,"  then 
what  disposition  of  real  estate  does  it  not  include?  And 
what  is  there  left  of  the  clause  which  enables  a  married 
woman  to  dispose  of  real  property  in  the  same  manner  as  if 
she  were  sole?  The  exception  cannot  be  co-extensive  with 
that  to  which  it  is  an  exception.  The  le^slature  apparently 
considered  that  even  a  mortgage  might  not  be  covered  by  the 
term  sale,  for  mortgages  also  are  expressly  excepted  by  this 
proviso.  In  Sullivan  vs.  Barry,  46  N.  J.  L.  1,  under  a  proviso 
that  no  "conveyance  of  her  real  estate,  or  anv  instrument 
encumbering  the  same"  should  be  executed  by  a  married 
woman  without  her  husband  joining  therein,  the  Court  said, 
"  Neither  the  word  *  convey '  nor  *  encumber,'  according  to  its 
ordinary  signification,  is  expressive  of  the  act  of  creating  a 
tenancy  for  years  in  lands.  The  former  of  the  terms  is 
appropriate  to  the  transfer  of  a  title  to  a  freehold,  the  latter 
to  putting  the  property  in  pledge  for  the  payment  of  money," 
and,  in  view  of  the  general  purpose  of  the  statute  to  give  a 
married  woman  the  exclusive  use  and  benefit  of  her  realty, 
excepting  the  right  to  convey  or  mortgage  it,  "  it  would  be  a 
most  violent  presumption  that  the  legislature  meant  to  say 
that  she  should  be  permitted  to  occupy  and  cultivate  her 
lauds  in  person,  independently  of  the  consent  of  her  husband, 
but  that  she  should  not,  in  the  absence  of  such  concurrence, 
turn  them  to  profit  through  a  renting  in  the  ordinary  mode." 
The  word  "conveyed"  was  similarly  construed  in  Perkins  rs. 
Morse,  78  Me.  17.  The  Court  said,  "A  lease  may  be  in  a 
sense  a  conveyance,  but  such  is  not  the  commonly  accepted 
nor  the  accurate  meaning  of  the  term.  When  we  say, 
premises  are  leased  we  generally  mean  that  the  use  of  them 
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is  transferred ;  and  by  the  term  conveyed  that  the  title  is 
deeded.  *  *  *  a.  married  woman  is  not  limited  in  the 
management  of  her  property.  #  #  *  How  can  she 
manage  this  property  or  control  its  income,  when  not 
occupying  it,  unless  she  can  rent  it?"  The  reasoning  of 
these  decisions  applies  to  the  present  case,  although  the 
word  "sale"  is  used  instead  of  "conveyance." 

As  to  whether  the  statute  relates  only  to  subsequent 
marriages  or  subsequently  acquired  property,  it  may  be 
stated  as  a  general  rule  established  by  numerous  decisions, 
that  st-atutes  of  this  kind  may  relate  to  prior  as  well  as 
subsequent  marriages,  but  that  they  cannot  divest  vested 
rights.  See  2  Bishop  on  Married  Women,  Sees.  54-66 ; 
Cooley,  Const.  Lim.  6th  Ed.  pp.  440-2 ;  and  cases  infra.  As 
to  what  marriages  are  embraced  in  the  Act,  the  question  is, 
what  was  the  intention  of  the  legislature,  as  shown  by  the 
words  of  the  Act ;  as  to  what  rights  are  excepted  from  the 
operation  of  the  Act,  the  question  is,  what  rights  are  vested. 

Our  statute  relates  to  both  prior  and  subsequent  marriages. 
It  may  be  conceded  for  the  purposes  of  this  case,  that,  as 
argued  by  counsel,  the  words,  **  shall,  upon  her  marriage, 
remain  her  separate  property,"  in  Section  1,  refer  only  to 
future  marriages.  But  these  words  affect  only  the  first  part 
of  iSection  1,  which  does  not  affect  the  present  case.  The 
latter  part  of  the  same  section  makes  no  distinction  between 
prior  and  subsequent  marriages.  The  same  is  true  of  the 
other  parts  of  the  Act, — conferring  upon  married  women  the 
power  to  contract,  to  sue  and  be  sued,  to  act  as  executrix, 
4c.  These  all  refer  to  future  transactions  by  women  whether 
married  before  or  after  the  passage  of  this  Act.  The  fact 
that  vested  rights  were  expressly  excepted  from  the  opera- 
tion of  the  Act  also  shows  an  intention  to  include  women 
alreadv  married,  for  otherwise  there  would  be  no  vested 
rights  to  be  excepted.  Further,  if  the  first  part  of  Section  1 
makes  the  whole  Act  refer  only  to  future  marriages  it  also 
makes  it  refer  only  to  property  acquired  before  marriage, 
and    not    to    property    acquired    during    coverture    even    by 
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women  afterwards  married,  which  whb  evidently  far  from  the 

* 

intention  of  the  legislature.  \ 

As  to  vested  rights,  since  the  land  was  acquired  by  the  wife 
before  the  passage  •  of  the  Act,  the  husband  had  already 
become  invested  with  an  estate  in  the  land  for  the  joint  lives 
of  himself  and  his  wife.  This  could  not  be  taken  from  him. 
But  had  he  any  vested  right  in  her  reversion,  or  in  her 
incapacity  to  contract  ?  A  husband  may  have  many  valuable 
rights  which  are  not  vested.  His  right,  if  any,  to  acquire  an 
estate  by  virtue  of  his  marriage  in  the  lands  which  may 
afterwards  be  acquired  by  his  wife,  his  right  to  become  a 
tenant  by  the  curtesy  (as  well  as  her  right  to  dower),  bis 
right  to  inherit  from  her,  are  all  immediately  upon  marriage 
valuable  rights,  but  do  not  become  vested  until  the  happen- 
ing of  certain  contingencies,  until  the  happening  of  which, 
as  settled  by  numerous  decisions,  these  rights  may  be  taken 
away  by  statute.  So  the  rights  and  privileges,  if  they  may 
be  called  such,  which  a  husband  may  enjoy  by  reason  of  his 
wife's  disability  to  contract,  or  to  sue  or  be  sued,  &c.,  are 
not  vested  rights.  They  are  incidents  of  the  marriage 
status,  which  is  quite  diflferent  from  the  marriage  contract 
and  depends  upon  the  law  for  the  time  being  which  may  be 
altered  from  time  to  time,  subject  only  to  vested  rights.  See 
authorities  supra  and  Sleight  vs.  Mead,  18  Barb.  164 ; 
Pritchard  vs.  Bank,  28  Am.  Dec.  (La.)  132 ;  Hugh  vs.  Often- 
heimer,  6  Or.  232. 

In  brief,  assuming  for  the  purposes  of  this  case,  that  the 
Queen  Consort  had  only  the  same  rights  as  other  married 
women,  the  King  had  a  vested  right  in  the  land  in  question 
for  their  joint  lives ;  she  could  not  by  executing  a  lease  divest 
him  of  his  right,  and  the  legislature  could  not,  and  did  not 
attempt  to  give  her  power  to  do  so ;  but  she  had  a  vested 
reversion  in  the  land  to  take  effect  in  possession  upon  his 
death  ;  he  had  no  vested  right  in  this  reversion  ;  she  had  by 
Section  1  of  the  Act  of  1888,  power  to  dispose  of  this  rever- 
sion by  lease,  besides  power  by  Section  2  to  make  contracts, 
oral   or  written,   sealed   or  unsealed,   as  if  sole,  with  certain 
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exceptions  wbicli  do  Dot  apply  to  this  case ;  her  power  thus 
to  dispose  of  her  property  and  to  contract  was  constitution- 
ally given  to  her  by  the  legislature  without  interfering  with 
his  vested  rights.  Her  lease  was  therefore  valid.  As  between 
the  lessor  and  lessees,  it  was  good  as  a  contract  from  the 
time  of  its  execution  and  delivery,  and,  the  Ring  having 
died,  the  lessees  became  entitled  to  the  possession  of  the 
demised  premises  at  the  time  when  the  term  was  by  the  pro- 
visions of  the  lease  to  commence.  If  the  King  had  continued 
to  live,  the  lease  would  have  been  subject  to  his  rights,  as 
between  him  and  the  lessees.  The  question  is  not  whether 
the  lease  was  void  or  voidable,  but  whether  it  was  void  or 
valid,  and  we  are  of  the  opinion  that  it  was  valid,  so  far  as 
the  lessor's  power  to  execute  it  is  concerned. 

In  Parry  v/t,  Kelley,  52  Cal.,  334,  Mrs.  Kelley,  while  covert, 
executed  a  mortgage  of  community  property.  By  statute, 
the  community  property  was  not  liable  for  her  contracts 
made  after  marriage  unless  secured  by  pledge  or  mortgage 
thereof  executed  by  the  husband,  but  she  had  power  to  eoter 
into  any  engagement  as  if  unmarried.  Her  husband  after- 
wards died  and  she  inherited  a  share  of  the  mortgaged 
property.  The  court  held  that  while  she  had  at  the  date  of 
the  mortgage  no  title  on  which  she  could  create  a  lien,  yet  that 
since  she  had  power  to  make  a  mortgage  as  if  unmarried  the 
mortgage  was  good  as  a  contract,  and  that  her  interest 
afterwards  acquired  by  descent  inured  to  the  benefit 
of  the  mortgagee.  So  in  the  case  at  bar,  if  the  lessor  had 
had  no  title  at  the  date  of  the  lease,  the  lease  would  never- 
theless be  good  as  a  contract,  and  if  she  had  afterwards 
acquired  title,  the  lessees  would  be  entitled  to  possession. 
But  this  is  not  a  case  of  **  after  acquired  property  ;"  for  the 
lessor  already  had,  at  the  date  of  the  lease,  the  title  to  the 
reversion. 

In  Hershizer  vh.  Flwefice,  39  Oh.  St.,  516,  the  defendant,  a 
woman,  married  and  acquired  certain  real  estate  prior  to  the 
Act  of  1860  which  placed  her  property  under  her  sole  control, 
and  the   amendment   of   1866  which   enlarged    her  power  to 
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contract  with  reference  to  her  separate  estate  and  r<*ndere(l 
such  estate  liable  to  execntioD  in  actions  against  her.  lu 
1867  she  became  surety  upon  certain  promissory  notes.  Her 
husband  had  acquired  by  virtue  of  his  marriage  a  vested  right 
in  the  real  estate  prior  to  the  passage  of  the  Act.  The  court 
held  that,  subject  to  the  husband's  vested  right,  "  the  notes 
are  a  charge  upon  the  wife's  estate,  which  can  be  sold,  if 
necessary,  to  pay  them."  In  other  words,  she  could  by 
contract  made  after  the  passage  of  the  Act,  charge  her 
reversion  in  the  estate  acquired  before  its  passage. 

In  Fm^'  vH.  Sherman,  11  Mich.,  33,  the  marriage  and 
acquisition  of  the  land  by  the  wife,  took  place  before  the 
passage  of  the  Act  of  1855.  Soon  after  its  passage  she 
.  conveyed  the  land  without  the  knowledge  or  consent  of  her 
husband.  Prior  to  the  passage  of  the  Act,  her  sole  deed  was 
void.  By  the  Act,  she  was  given  power  of  alienation  as  if 
sole.  The  husband  died  before  the  action,  which  was  eject- 
ment, was  brought.  The  court  held  that  the  deed  was  valid, 
saying,  "  whether  the  husbtind,  if  living  with  her,  or  surviving 
her,  may  not  have  rights  adverse  to  the  claim  of  her  vendee 
to  possession,  and  superior  to  that  claim  during  the  life  of 
such  husband,  is  a  question  not  involved  in  this  case ; 
certainly  no  one  but  the  husband  can  dispute  the  plaintiffs 
claim  or  title  ;  and  as  the  husband  is  dead,  the  right  of  the 
plaintiff  to  the  possession  is  perfect.'* 

Plaintiff's  counsel  argued  at  some  length  that  the  Queen 
Consort  had  power  to  execute  the  lease  in  question  irrespec- 
tive of  the  powers  conferred  upon  married  women  bj^  the  Act 
of  1888,  on  the  ground  that  her  status  was  different  from 
that  of  other  married  women,  but  it  is  unnecessary  for  us  to 
consider  this  or  the  other  points  argued  by  counsel. 

The  exceptions  are  sustained  for  the  above  reasons,  and  a 
new  trial  is  ordered. 

W.  A.  Kinney  and  J,  A.  Magoon^  for  plaintiffs. 

A,  S,  Hartwell,  for  defendant. 
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Exceptions. 
Hearing,  January  8,  1894.  Decision,  February  2,  1894. 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    J  J. 

An  affidavit  in  support  of  a  mutioii  to  open  a  default  alleging  that  atllant 
''  verily  believed  "  that  an  answer  had  been  mailed  to  the  clerk  is 
insuflicient :  the  aitidavit  stating  that  defendant  has  a  good  atid 
meritorious  defense  is  insufficient.  It  should  set  out  the  facts  relied 
upon  in  defense  so  that  the  Court  can  judge  of  the  question  of 
merits. 

A  letter  was  identified  by  a  witness  against  plaintiff's  objection.  The 
letter  was  not  admitted  in  evidence.  Held,  as  the  identification  of 
the  letter  did  no  harm,  it  not  being  read  to  the  jury,  it  is  not  re- 
versible error. 

An  action  for  breach  of  promise  of  marriage  admits  of  punitive  dam- 
ages for  injury  to  feelings,  affections  and  wounded  pride  which  are 
within  the  sound  discretion  of  the  jury.  The  verdic  t  for  $4(K)  where 
foOOO  were  claimed  as  damages  does  not  of  itself,  considering  the 
evidence,  show  that  the  jury  acted  with  bias  or  partiality  and  is  not 
ground  for  a  new  trial. 

.\  pei-soD  who  stands  in  the  relation  of  father  to  defendant^  on  the  day 
before  the  trial  of  this  case,  asked  for  and  obtained  the  names  of  the 
persons  who  had  been  summoned  as  jurymen,  and  endeavored  to  in- 
fluence one  in  favor  ol  defendant;  (this  juror  having  been  after- 
wards drawn  on  the  case  and  challenged)  and  was  seen  talking  in  a 
low  tone  of  voice  with  another  juryman  whom  he  had  sought  out, 
who  served  on  the  case.  The  inference  is  not  a  violent  one  that  he 
endeavored  to  influence  the  second  juryman  also,  taken  in  connec- 
tion with  the  fact  that  no  explanation  was  offered  as  to  the  character 
of  his  conversations  with  the  juror,  and  with  his  treating  several  of 
the  jurymen  to  spirituous  liquor.  The  circumstances  disclose  mis- 
conduct sufficient  to  warrant  the  Court  in  setting  aside  its  verdict 
and  ordering  a  new  trial. 

Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  an  action  of  assumpsit  for  damages  for  breach  of 
promise  to  marry.     It  was  tried  at  the  last  December  Term 
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of  the  Circuit  Court,  Second  Circuit,  held  at  Lahaina,  Maui. 
The  damages  laid  were  five  thousand  dollars.     Process  was 
served  upon   the  defendant  May  19th,  1893.       On  the   28th 
November,    the    plaintiff    moved     for    an    order    declaring 
defendant  in  default,  upon  the  clerk's  certificate  that  defen- 
dant had  failed  to  answer  within  twenty  days  after  service. 
Default  was  ordered  on  the  9th   December,  at  term,  and  the 
same  dav  the  Court,  on  motion  bv  defendant  to  vacate  the 
order  of  default  supported  by  affidavits,  set  aside  the  default 
and  allowed    defendant  to    answer.       The  affidavits    are    lu 
substance   that   defendant   and   liis   counsel   depose    that  an 
answer  was   prepared  within   a  few    days    after    service,    in 
Honolulu,  and  they  "verily  believe  that  it  was  mailed  to  the 
clerk  of  the  Court"   at  Wailuku,  Maui.     An  exception   was 
taken  to  the  granting  of  this  motion,  which  is  embodied  in 
the  plaintiff's  bill  of  exceptions.     The  affidavits  do  not  meet 
the  requirements  of  the  law  in  such  matters.     If  the  answer 
had  been  sent  to  an  attorney  or  other   person  at  Wailuku  to 
be  by  him  personally  filed    with  the   clerk,  or  if  sent  to  the 
clerk  by  registered  letter,  or  if  a  letter  had  been  separately 
.  mailed,    asking    the    clerk    to    acknowledge    receipt    of    the 
answer,  it  would  show  the  exercise  of  reasonable  diligence. 
If  this  course   had  been   followed  the  loss  or  miscarriage  of 
the   answer  would  have   been    made    known  to    defendant's 
counsel  in  time  to  have  rectified  the  matter.     In  the  case  be- 
fore us  there  is  the  unsupported  statement  that  defendant's 
counsel  "verilv  believe"  that  the  answer  was  sent  bv  mail  to 
the  clerk.     This  falls  far  short  of  a  deposition  that  counsel 
had  mailed  it  personally. 

"  The  affidavit  to  set  aside  a  default  must  state  thait  a 
default  has  been  taken,  show  reascniable  diligence,  must  set 
forth  facts  showing  a  good  defense  and  not  a  mere  conclusion, 
of  law ;  should  also  state  the  facts  relied  upon  in  such 
motion,  so  that  the  Court  may  judge  of  the  question  of 
merits,"  <tc.  5  Encycl.  Law,  pp.  4962,  16  and  17,  and  cases 
there  cited. 

The  affidavits   before  us  do  not  show  that  the   answer  was 
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Hctually  sent  to  the  clerk  or  reasonable  diligence  in  aacer- 
tainiDg  if  it  had  reached  the  clerk,  or  any  excuse  by  way  of 
mistake  or  accident  why,  if  sent,  it  had  not  been  received  by 
the  clerk.  The  affidavits  are  also  insufficient  in  not  dis- 
closing the  facts  relied  upon  in  defence.  It  is  not  sufficient  to 
.state  that  "  defendant  has  a  good  and  meritorious  defense '' 
without  setting  out  what  it  is  so  that  the  Court  can  judge 
whether  it  is  raeritorious. 

Power  is  given  to  the  Judge  or  Court  to  open  a  default  "in 
their  discretion,  for  good  and  sufficient  reasons."  Sec.  1126, 
Civil  Code.  We  do  not  deem  the  reasons  in  this  case  to  be 
good  and  sufficient.  Being  in  default  the  statute,  Sec.  1127, 
Civil  Code,  directs  the  clerk  "to  enter  the  cause  upon  the 
calendar  of  assessments  to  be  made  ex  parte  at  the  term, 
upon  the  sole  adduction  of  plaintiff's  evidence,  without 
admitting  the  defendant  to  rebut  the  same  "  ; — only  allowing 
defendant  to  cross-examine  plaintiff's  witnesses  and  to  address 
the  jury  in  mitigation  of  damages.  But  the  default  was 
opened  and  defendant  put  in  testimony  in  defence  which 
may  have  influenced  the  verdict.  We  sustain  this  exception, 
deeming  the  error  sufficient  upon  which  to  order  a  new  trial 
80  that  the  case  may  be  proceeded  with,  with  defendant  in 
default.  We  remark  here  that  the  Court,  upon  plaintiff's 
demand,  should  have  signed  the  order  declaring  defendant  in 
default  upon  the  filing  of  the  clerk's  certificate  of  the  default 
in  answering,  and  should  not  have  postponed  doing  so  until 
the  term  had  opened.     See  Sec.  1109,  Civil  Code. 

Another  exception  is  taken  to  the  Court's  allowing  defen- 
dant to  identify  and  give  the  date  of  a  letter  said  to  have 
been  written  by  plaintiff's  mother  to  defendant.  The  letter 
itself  was  thereafter  ruled  upon  as  not  admissible  and  did 
not  go  to  the  jury.  We  do  not  consider  this  reversible 
error.     It  did  plaintiff  no  harm. 

A  third  ground  of  exception  is  that  the  Court  refused  to 
grant  a  new  trial  on  the  ground  that  the  verdict  was  contrary 
to  law  and  the  evidence  and  the  weight  of  evidence,  and 
counsel   for   plaintiff  urge   that   the   verdict  of  the  jury  for 
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$400  upon  a  claim  of  $5000  damages,  and  upon  a  case  where 
the  contract  of  marriage  was  admitted  and  its  breach  proved, 
and  where  the  defendant  was  shown  to  be  possessed  of  a 
handsome  property,  and  nothing  disparaging  to  the  character 
of  the  plaintiff  wa»  brought  out,  shows  either  a  disregard  by 
the  jury  of  the  evidence  or  partiality  and  bias  on  their  part. 

In  an   action   for  breach  of  promise   of  marriage   though 

.  nominally  the  damages  are  compensatory  for  the  breach  of 

the  agreement,  i.  e.  for  the  loss  of  marriage,  it  also  admits  of 

:   punitive    damages    for    injury    to   feelings,    affections    and 

;  wounded  pride. 

Sedgwick,  Damages,  p.  368. 

Johnson  vs,  Jenkins,  24  N.  Y.  252. 

The  measure  of  damages  is  a  question  for  the  sound  dis- 
cretion of  the  jury  as  in  other  cases  of  personal  tort.  **  In 
such  cases  the  Court  will  refuse  new  trials  for  smallness  of 
damages  for  the  same  reasons  that  prevail  on  questions  of 
excessive  damages.  To  entitle  the  application  to  succeed 
the  jury  must  have  clearly  manifested  an  abuse  of  their 
powers."  1  Graham  &  Waterman,  N.  J.  447.  This  verdict 
does  not  seem  to  us  to  be  so  flagrant  and  unjust  as  to  require 
the  interposition  of  the  Court — that  is,  the  verdict  rendered 
for  $400  damages  does  not  per  se  indicate  partiality  or  mis- 
conduct of  the  jury.  A  fair  and  unprejudiced  jury  might 
come  to  the  same  conclusion  as  to  the  amount  of  damage  to 
be  awarded  as  the  jury  did  in  this  case,  and  it  might  also 
award  a  greater  sum.  Within  reasonable  limits  the  amount 
of  damage  was  within  their  discretion. 

We  overrule  this  ground  of  exception. 

On  the  last  ground  advanced  by  the  exceptions  of  mis- 
conduct of  the  jury  we  think  a  new  trial  should  be  ordered. 

The  case  was  tr'ed  on  the  9th  December,  Saturday.  It 
appears  by  the  affidavit  of  Lukela  Kulu  that  on  the  day 
previous  to  the  trial  a  native  named  J.  Ramahele  came  to 
deponent's  house  in  Lahaina  with  a  third  part}-.  Eamahele 
was  one  of  the  regular  panel  of  jurors,  and  had  been 
summoned  from   Wailuku   where  he   resides.     While   there. 
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Kapuabiwa,  wbo  stands  io  the  place  of  father  to  defendant, 
came  to  deponent's  place  to  see  Kamahele  and  his  com- 
panion ;  Eapuahiwa  shook  hands  with  them  and  said  to 
Kamahele  that  he  had  intended  to  go  to  Wailuku  on  the 
Claudine  ;  then  he  continued  the  conversation  with  Kamahele 
iij  a  low  tone  of  voice.  The  deponent  inferred  from  Eapua- 
hiwa's  manner  that  he  was  talking  to  Kamahele  about  this 
case  which  had  been  set  for  trial  the  next  morning,  and  was 
trying  to  influence  him  in  defendant's  favor.  This  juror  was 
sworn  on  his  voir  dire.  He  said  he  was  a  carpenter  living  at 
Wailuku.  That  he  had  not  been  approached  in  any  way  in 
reference  to  this  case,  only  had  heard  of  it  (the  case) 
recently,  and  knew  of  no  reason  why  he  should  not  sit  on  it. 
The  fact  that  Kapuahiwa  had  talked  with  this  juryman  as 
deposed  to  by  Lukela  Kulu  was  not  brought  to  plaintiiF's  or 
her  counsel's  notice  until  after  the  verdict.  Undoubtedly  if 
this  had  been  known  to  them  they  could  have  challenged 
him,  for,  previous  to  Kamahele's  examination  John  Kanaka- 
maikai  was  sworn  on  his  voir  dire.  He  stated  in  substance 
that  Eapuahiwa  had  talked  with  him  on  the  previous  day  in 
the  liquor  saloon,  Conway,  another  juror,  being  there  also. 
Kapuahiwa  paid  for  the  drinks,  then  took  him  to  the  back 
part  of  the  saloon  and  asked  him  to  have  a  due  regard  for 
Mahuka  s  case — to  let  him  go.  "  He  first  asked  if  I  was  a 
juryman.  I  told  him  yes,  and  then  he  commenced  to  talk  to 
me  and  said  he  wanted  to  leave  the  case  with  me,  <fec.  He 
asked  me  for  the  names  of  the  jui;prs  and  I  gave  him  the 
names  of  those  who  came  from  Wailuku.  He  said  some- 
thing like  this, — it  would  be  a  good  thing  if  I  would 
remember  Mahuka."  The  juror  disclaimed  any  influence 
apon  his  mind  by  this  talk  of  Kapuahiwa.  He  also  said  that 
Kapuahiwa  treated  him  to  drink  again  and  stood  treat  for 
himself  and  a  number  of  other  persons  who  were  in  the  saloon. 
Kanakamaikai   was  excused  by  consent  of  counsel  on  both 

sides. 

Conway,  a  juror,  testified  to  being  treated  by  Kapuahiwa 
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on  the  same  occasion   as   the   last  juror,  though  he  did  not 
know  Kapuahiwa  before  this. 

Kapuahiwa  does  not  ofter  his  affidavit  to  rebut  these  state- 
ments, nor  does  he  or  the  juryman  Kamahele  exphiin  the 
nature  of  their  conversation  if  it  was  not  as  suspected  by 
Lukela  Kulu.  One  J.  K.  Kahookele  was  drawn  as  a  juror  iii 
the  case  and  answered  on  his  voir  dive  that  he  had  not  formed 
or  expressed  an  opinion  in  this  case.  '*  Q.  Has  anyone  talked 
with  you  about  this  case  or  attempted  to  influence  you? 
A.  Somebody  has  talked  with  me  and  attempted  to  influence 
me.  Q.  Who  is  it?  A.  I  know  his  voice,  but  I  don't 
know  his  name.  Q.  Is  he  a  young  man  or  an  old  man. 
No  answer.  Q.  Do  you  know  where  he  lives?  A.  No.  Q. 
Do  you  see  him  anywhere  here?  A.  Not  in  this  room.  Q. 
Did  thev  talk  in  favor  of  either  side?  A.  Thev  merelv 
said  that  the  case  had  been  tried  in  Honolulu  and  brought 
up  here.  Q.  Did  you  understand  that,  or  did  he  say  or 
do  anything  which  led  you  to  believe  that  he  intended 
to  influence  your  judgment  in  this  case?  A.  No.  Q. 
Did  he  know  you  as  a  juryman?  A.  Yes,  he  knew  I 
was  a  juryman."  After  some  other  unimportant  questions 
liad  been  asked  and  replied  to,  the  man  said  that  he  could 
try  the  case  fairly  for  both  sides,  but  he  was  challenged 
peremptorily  by  plaintiff.  We  have,  in  short,  the  facts  that 
a  person  having  a  close  connection  with  the  defendant,  and 
living  with  him  as  a  father,  with  the  knowledge  that  the 
Hawaiian  jurors  were  summoned  for  the  next  day,  and  that 
the  case  in  which  he  was  interested  was  the  first  one  to  be 
tried,  asking  and  obtaining  the  names  of  the  jurors  who  were 
coming  from  the  other  side  of  the  island,  meeting  and  talking 
with  two  of  them,  John  Kanakamaikai  and  Kamahele,  and 
probably  also  J.  K.  Kahookele,  treating  to  liquor  several 
of  the  jurors,  and  in  the  case  of  J.  Kanakamaikai,  making 
improper  efforts  to  influence  him,  which  Kapuahiwa  does  not 
deny.  The  presumption  is  not  a  violent  one  that  his  conver- 
sation with  J.  Kamahele  ^vas  of  the  same  character  as  that 
with  Kanakamaikai.     Kapuahiwa,  in   treating  the   jurors  to 
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liquor,  did  it  uiidonbtHdly  for  the  purpose  of  obtaining  their 
favor  in  the  case.  As  was  said  by  the  court  in  J  A  (ft  0.  R. 
R.  Co,  vs.  Davis,  130  111.,  154.  "  The  jury  box  must  be  free 
from  improper  influences.  *  *  *  if  tjie  administration 
of  justice  is  to  be  kept  pure  and  above  reproach,  every 
appear^ince  of  a  want  of  impartiality  on  the  part  of  juries 
must  be  discountenanced."  In  this  case  pending  the  trial 
after  the  evidence  was  closed,  but  before  argument  to  the 
jury,  the  attorney  for  the  plaintiff  (who  was  the  prevailing 
party)  was  seen  drinking  and  "  clinking"  glasses  in  a  public 
saloon  with  one  of  the  jurors  trying  the  case.  So  far  as 
appeared,  the  only  subject  of  conversation  between  the 
attorney  and  the  juror,  on  the  occasion,  was  some  old 
litigation  in  which  the  juror's  wife  had  bsen  involved,  and 
which  had  just  been  compromised,  the  same  attorney  having 
represented  the  adverse  interest.  It  was  held  that  the  mere 
matter  of  association,  under  the  circumstances,  between  the 
juror  and  the  attorney,  was  improper,  and  was  ground  for 
reversal  of  the  judgment. 

Stafford  vs.  The  Ciiy  of  Oskaloosa,  67  la.,  748,  is  another 
ease  w-here  the  verdict  was  set  aside  for  misconduct  of  a 
juror.  Pending  the  trial  a  Sunday  intervened,  and  the  juror 
spent  a  night  at  the  house  of  the  prevailing  attorney,  who 
was  an  old  friend  of  his.  No  conversation  was  had  between 
them  on  the  case,  and  both  were  men  of  high  character,  but 
the  Court  reversed  the  verdict  in  view  of  these  circumstances, 
saying,  that  "  to  sanction  the  transaction  would  bring 
disgrace  upon  the  administration  of  the  law."  In  Bradbury 
V8.  Coney,  62  Me.,  225,  the  court  said,  "  It  is  important  that 
jurymen  should  be  devoid  of  prejudice.  It  is  hardly  less  so 
that  they  should  be  free  from  the  suspicion  of  prejudice." 
See  Martin  vs.  Morebock,  32  111.,  485. 

The  books  are  full  of  cases  treating  of  misconduct  of  juries, 
but  the  circumstances  of  each  case  must  be  considered  bv 
themselves  as  they  present  facts  which  are  not  likely  to  be 
exactly  repeated  in  other  cases. 

Numbers   of  these   cases  are  in  reference  to  jurors,  after 
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the  J  have  been  impaDelled  in  the  cause.  In  the  case  before 
us  the  improper  influences  were  exerted  upon  the  jurors 
before  they  were  drawn ;  but  we  consider  that  this  makes  no 
difference,  for  these  men  had  been  selected  and  summoned 
for  the  term,  and  out  of  their  number  the  jury  in  this  case 
was  to  be  drawn. 

Thompson  and  Merriam  on  Juries  says  (p.  416) :  "  Where 
the  successful  party  is  shown  to  have  attempted  by  improper 
means  to  influence  the  verdict  in  his  favor,  whether  bv 
corrupting  or  intimidating  particular  jurors  by  arousing  pre- 
judice in  their  minds  against  the  opposite  party,  or  his  cause, 
or  by  undue  hospitalities  or  civilities,  the  verdict  will  be  set 
aside,  as  a  punishment  to  the  offender  and  as  an  example  to 
others,  without  reference  to  the  merits  of  the  controversy, 
and  wiihoni  considering  whether  the  attempt  was  succesJtfni  or 
not''     We  adopt  this  principle. 

New  trial  ordered, 

•/.  A.  Magoon  and  W,  A.  Kinney,  for  phiintift'. 

A.  Rosa  and  C  Creighton,  for  defendant. 


KAMAULEULE  (k)  vs,   NAGAMOTO  and  KAMAT8U. 

Exceptions. 
Hearing,  January  8,  1894.  Decision,  January  24,  1894. 

JUDD,    C.J.,    BiCKEltTON    AND    FrEAR,    J  J. 

To  constitute  a  surrouder  of  a  lease  by  op3ration  of  law  thera  must  be  » 
change  of  iH>»He88ion,  by  consent  of  the  parties,  inconsistent  with 
the  continued  existence  of  the  lease. 

A  tenant  may  not  deny  the  title  of  his  liindlord  and  attorn  to  another 
unless  he  is  actually  evicted  or  at  least  in  imminent  danger  of 
eviction. 

Mere  knowledge  of  a  landlord  that  his  tenant  paid  rent  to  another  is 
not  sufficient  to  show  his  m^quioscence  in  the  tenant's  so  doin^. 
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Money  once  paid  as  rent  but  afterwards  returned  cannot  be  ag^ain  re- 
covered  as  rent. 

Such  money  having  been  included  in  the  judgment  of  the  lower  court,  a 
new  trial  is  ordered  unless  the  plaintiff  remits  so  much  of  the 
judg'ment. 

Opinion  of  the  Court,  by  Frbar,  J. 

Exceptions  from  the  Circuit  Court,  Fifth  Circuit,  which 
rendered  judgment  for  the  plaintiff  for  $110,  the  whole 
amount  claimed,  being  two  years  rent  under  a  lease. 

The  Court,  jury  being  waived,  found  the  following  facts 
which  are  fully  supported  by  the  evidence:  "In  March, 
1891,  phiintiff  leased  to  defendants  a  certain  piece  of  land  at 
Hanapepe,  Waimea,  Kauai,  for  a  term  of  five  years  from 
March  16,  1891,  at  a  rental  of  $50  for  the  first  year  and  $60 
per  year  thereafter ;  fifty  dollars  rent  for  the  first  year  was 
paid  by  defendants  to  the  plaintiff;  the  defendants  entered 
into  possession  and  built  a  store  and  two  months  later  a 
dispute  arose  between  Messrs*.  Gay  <fe  Robinson  and  the 
plaintiff,  they  claiming  title  to  the  premises  leased  and  in  con- 
sequence of  threats  by  them  the  plaintiff  went  to  defendants 
and  informed  them  of  tne  threats  of  Bobinson  and  returned 
the  $o0  to  defendants  to  retain  until  the  question  of  title 
of  the  land  was  settled.  The  defendants  held  possession  of 
the  land  and  premises  for  eighteen  months  when  they  left  and 
went  on  tu  the  land  of  Gay  <fe  Bobinson.  Before  the  defen- 
dants left,  the  plaintiff  went  to  defendants  and  demanded  the 
rent  and  they  refused  to  pay.  Thereupon  plaintiff  informed 
the  defendants  that  he  would  distrain.  A  few  days  later 
plaintiff  again  went  to  defendants  and  found  that  they  were 
removing  their  goods  and  taking  the  store  away.  The 
defendants  returned  the  lease  to  plaintiff;  no  cancellation  or 
surrender  was  made  in  writing." 

Defendants  contend  that  the  lease  was  surrendered, — not 
by  agreement  of  the  parties,  for  that  is  required  by  the 
statute  of  frauds  to  be  in  writing, — but  by  operation  of  law. 
Our  statute  does  not  in  terms  except  surrenders  "by  opera- 
tion of  law,"  as  does  the  English  statute,  but  assuming  what 


386  JANUARY,  1894. 

seems  to  be  the  view  of  some  of  the  courts  of  the  United 
States  in  construing  statutes  similar  to  ours,  that  such 
exception  is  implied,  we  do  not  think  that  the  facts  are 
sufficient  to  constitute  such  surrender.  The  essential  feature 
of  a  surrender  by  operation  oi  law,  aside  from  the  mutual 
consent  of  the  parties,  is  a  change  of  possession  inconsistent 
with  the  continued  existence  of  the  lease,  as  where  the  tenant 
accepts  from  his  landlord  a  new  lease  inconsistent  with  the 
old,  or  where  the  landlord  accepts  a  new  tenant  with  the 
consent  of  the  old,  or  where  by  mutual  consent  the  tenant 
yields  and  the  landlord  resumes  possession.  The  Circuit 
Court  found  that  there  was  neither  mutual  assent  to  the 
relinquishment  of  the  relation  of  landlord  and  tenant  nor  a 
change  of  possession,  and  these  findings  are  not  contrary  to 
the  evidence. 

Nor  do  the  facts  show,  as  contended,  an  eviction  of  the 
defendants  by  Gay  A  Robinson,  which  would  justify  the 
defendants  in  attorning  to  them.  No  actual  eviction  is  shown 
nor  even  imminent  danger  of  an  eviction.  The  evidence 
shows  that  the  defendants  paid  the  rent  to  Gay  <fe  Robinson, 
but  how  they  came  to  do  so  does  not  appear.  A  tenant  may 
not  for  light  reasons  denv  the  title  of  his  landlord  and, 
without  first  delivering  possessicm  to  him,  attorn  to  another. 

It  does  not  appear  that  the  plaintiff  acquiesced  in  the 
attornment.  There  is  nothing  to  show  that  he  authorized 
the  defendants  to  attorn  to  others  and,  although  one  of  the 
defendants  testified  that  the  plaintijff  "  knows  we  pay  rent  to 
Gay  &  Robinson,*'  it  does  not  appear  when  the  plaintiff  first 
became  a»vare  of  this,  whether  before  or  after  the  rent  was 
paid,  or  before  or  after  this  action  was  brought,  nor  would 
mere  knowledge  of  the  fact  that  rent  was, paid  be  sufficient  to 
show  acquiescence  in  its  payment. 

There  is  but  one  other  point  which  need  be  considered. 
The  rent  for  the  first  year  was  paid.  The  money  was  after- 
wards returned.  It  is  no  longer  payable  as  rent ;  whether 
payable  as  money  had  and  received,  or  upon  any  other 
promise    express  or    implied,  is  not  before  the  Court.      It 
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cannot  be  recovered  in  this  action,  which  is  brought  upoik 
the  lease. 

If  the  plaintiff  will  remit  $50,  the  amount  awarded  for  the 
first  year's  rent,  the  judgment  for  the  residue  will  be  affirnaed, 
otherwise  a  new  trial  will  be  ordered. 

A.  Rosa,  for  plaintiff. 

A.  S,  Hartwell^  for  defendants. 


PROVISIONAL    GOVERNMENT    OF    THE    HAWAIIAN 
ISLANDS  rs,  YOSHIMOTO  SAKUHACHI. 

ExCEFnONS. 

Heabino,  Januaky  8.  1894.  Decision,  January  10,  1894. 

JUDD,    C.J.,    BiCKEKTON    AND    FrEAR,    JJ. 

The  clause  of  Section  1,  Chapter  86.  of  the  Laws  of  1884  making  the 
possession  of  spirituous  liquors  distilled  in  these  islands  jjm/K//(ffC?V' 
evidence  of  the  distillation  thereof  is  not  repealed  specifically  nor 
by   implication  by  Chapter  108  of  the  Laws  of  18i«2-8. 

The  ••  distilled  liquor"  wiis  found  in  the  defendant's  house.  He  said 
to  the  of1](;er  arresting  him  that  *'  he  did  not  make  it  but  his  wife 
did ; " 

Held,  that  lus  the  jury  did  not  believe  it  the  Court  cannot  say  as  a 
matter  of  law  that  it  rebutted  the  presumption  of  guilt. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  defeudaiit  was  convicted  at  the  last  term  of  the  Circuit 
Court,  Second  Circuit,  of  the  offense  of  distilling  spirituous 
liquor  without  a  license.  He  excepts  to  the  verdict  convict- 
ing him  on  the  ground  that  it  was  contrary  to  law  and 
evidence.  The  facts  in  brief  are  that  a  quantity  of  recently 
distilled  spirits  with  some  fermented  rice  and  a  **  box," 
which  was  apparently  the  distilling  apparatus  or  a  part  of  it, 
were  found  by  police  officers  in  defendant's  house  and  on  his 
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premises,  in  Paia,  district  of  Makawao,  Maui.  There  were 
ill  the  house,  at  the  time  of  the  visit  of  the  officers,  defen- 
dant's wife  and  another  Japanet^e  who  was  a  visitor. 
Defendant  was  not  at  home,  but  was  arrested  at  another 
place  in  the  district  shortly  after  the  discovery  of  the  articles 
above  mentioned. 

The  evidence  of  the  ownership  of  the  house  was  an 
admission  bv  defendant  to  that  effect,  who  also  said  that  he 
did  not  make  the  liquor,  but  that  his  wife  made  it. 

A  statute  passed  in  1884  (Chapter  36  of  the  laws  of  that 
year)  added  to  Section  5  of  the  Act  of  1882,  '*  regulating 
the  sale  of  spirituous  liquors,"  a  clause  as  follows  :  "  The 
possession  of  such  distilled  liquor  shall  be  prima  facie 
evidence  of  the  distillation  thereof,  and  it  shall  be  incumbent 
on  the  party  or  parties  having  possession  thereof,  to  prove 
their  innocence  of  distilling  the  same."  This  follows  a 
clause  prescribing  the  punishment  for  distilling  spirituous 
liquors  on  these  islands,  except  under  a  license  to  owners  of 
sugar  mills  authorized  by  an  Act  of  13th  July,  1874.  On 
the  13th  January,  1893,  an  Act  was  approved  "To  license 
the  distilling  of  spirituous  liquors."  Section  8  of  this  Act 
prescribes  the  punishment  for  unlicensed  distilling  of  spirit- 
uous liquors,  which  varies  from  tlie  punishment  authorized  by 
the  Act  of  1884.  This  Act  (Chapter  108  of  the  laws  of  1892-3) 
specifically  repeals  an  Act  of  1884  authorizing  the  establish- 
ment of  a  distillery  in  Honolulu,  and  also  the  Act  of  1874 
authorizing  licenses  to  distill  liquor  to  owners  of  sugar  mills, 
and  also  repeals  all  laws  and  parts  of  laws  inconsistent  with 
the  Act  itself.  Does  it  repeal,  also,  the  clause  of  the  Act  of 
1884  making  the  possession  of  liquor  distilled  in  this  eounti-y 
prima  facie  evidence  of  having  distilled  the  same  ? 

That  it  does  repeal  the  punishment  for  illicit  distillation  of 
spirits  enacted  by  the  Act  of  1884  is  clear,  for  it  is  legisla- 
tion upon  exactly  the  same  subject  and  prescribes  a  different 
penalty  for  the  oflFense. 

The  clause  making  the  possession  cf  such  distilled  liquor 
prima  facie  evidence  of  guilt  establishes  a  principle  of  law  in 
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regard  to  the  burden  of  proof  in  such  cases.  It  may  be 
culled  a  rule  of  evidence.  It  is  not  inconsistent  with  the 
later  Act  prescribing  a  d liferent  penalty.  It  stands  by  itself, 
and,  as  it  is  not  specifically  repealed  and  is  not  inconsistent 
with  the  Act  of  January  13th,  1893,  it  stands  as  law  for  the 
guidance  of  courts  and  juries  in  the  trial  of  such  cases. 

It  was  for  the  jury  to  say  whether  the  liquor  being  found 
on  defendant's  premises  and  thus  in  his  constructive  posses- 
sion, he  had  rebutted  the  presumption  made  by  the  law  that 
he  had  distilled  it,  by  his  statement  to  the  officers  '*  that  his 
wife  made  it."  The  jury  found  that  he  had  not,  and  we 
cannot  say  that  they  were  wrong  in  disbelieving  him  or  that 
in  law  it  had  that  effect. 

Exceptions  overruled. 

Attorney-General  IV.  0,  Smithy  for  prosecution. 

IV.  C,  Aclii,  for  defendant. 


WILLIAM  WATSON  ot  al.  vh.  DAVID  WATSON. 

Appeal  from  Judd,  C.  J. 

Hearing,  January  9,  1894.  Decision,  February  2,  1894. 

Judd,  C.J.,  Bickerton  and  Frear,  JJ. 

A  decree  ordering  a  eommisaioner  in  partition  to  sell  certain  lands  at 
public  auction.,  remained  unexecuted  for  several  years ;  in  the  mean- 
•time,  some  of  the  owners  sold  their  interests  to  an  outside  party. 
He  moved  the  (^ourt  to  have  the  decree  executed,  when  several  of 
the  remaining"  owners  filed  a  discontinuance  of  their  bill  for 
partition. 

Held,  that  where  the  discontinuance  would  result  in  injury  to  any  of 
the  parties  it  is  not  allowable.  That  aftei*  decree  a  cause  <»annot  1h' 
discontinued  against  objection. 

Opinion  of  the  Court,  by  Bickerton,  J. 
This  matter  comes  here  ou  appeal  from  the  decision  aud 
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decree  of  the  Chief  Justice,  which  gives  a  full  statement  of 
the  case,  and  is  as  follows : 

**0n  the  21st  February,  1887,  there  was  filed  a  bill  for 
partition  of  certain  lands  in  Kaneohe,  Koolaupoko,  Oalm,  the 
subject  of  a  devise  by  John  D.  Watson,  the  father  of  the 
plaintiffs  and  defendant.  The  plaintiffs  were  William, 
Thomas,  John,  Henry,  Roland,  George,  Caroline  and  Einelia, 
and  the  defendant  was  David,  the  eldest  son  of  said  John  D. 
Watson. 

**A  demurrer  was  interposed  and  sustained,  and  the  bill 
amended,  and  an  answer  filed,  and  the  Court,  having  held  the 
parties  to  be  joint  tenants  under  the  will  of  J.  D.  Watson,  on 
the  31st  December,  1887,  a  decree  was  filed  by  me  ordering 
that  the  premises  in  question  be  sold  at  public  auction  and 
the  proceeds  be  paid  into  Court  for  apportionment  among  the 
parties  entitled,  and  appointing  S.  E.  Bishop,  commissioner, 
to  divide  the  estate  into  suitable  lots  for  such  sale  and  to  sell 
the  same,  etc.  Mr.  Bishop  having  declined  to  assume  the 
duty  on  the  7th  May,  1888,  I  appointed  S.  M.  Raaukai  com- 
missioner under  the  decree  above  mentioned  with  all  the 
powers  conferred  upon  Mr.  Bishop. 

"Since  that  date  until  the*  22d  September,  1893,  so  far 
as  the  record  shows,  nothing  has  been  done  by  commis- 
sioner Kaaukai  towards  executing  the  decree.  On  this  last 
mentioned  date  a  motion  was  made  by  J.  P.  Mendonca  that 
the  decree  be  executed.  Mr.  Mendonca  shows  by  affidavit 
and  profert  of  the  conveyances  that  he  has  purchased  since 
the  decree  the  interests  in  the  estate  in  question  of  John  and 
Henry  Watson. 

"On  the  27th  September,  William,  Emelia,  Thomas  by  his 
assignee,  George,  Caroline  and  Roland,  filed  through  therr 
attorney  a  discontinuance  of  the  partition  suit. 

"  Counsel  for  Mendonca  contends  that  the  rights  of  the 
parties  having  been  fixed  by  the  decree,  a  discontinuance  of 
the  suit  by  some  of  the  plaintiffs  is  not  allowable.  This  con- 
tention is  sound.  When  a  discontinuance  would  re.sult  in 
injury  to  any  of  the  parties,  it  is  not  allowable.     Iw  EsfeU  rs. 
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Franklin^  29  N.  J.  L  ,  264,  it  was  held  that  where  both  parties 
are  actors  aud  each  has  au  interest  in  the  verdict,  the  court 
will  not  grant  leave  to  discontinue  against  objections.  In 
Sweet  vs.  Mitchell,  19  Wis.,  551,  final  judgment  had  gone 
against  plaintiff  and  leave  to  plaintiff  to  dismiss  was  refused. 

"  In  Svhmick  vs.  Xoel,  64  Tex.,  409,  the  court  say  that  the 
right  to  discontinue^  is  only  permissive  and  may  be  refused  if 
it  will  operate  to  the  prejudice  of  the  party  as  to  whom  dis- 
continuance is  sought.  Brown,  J.,  in  Holcomb  vs.  Holcomb, 
23  Fed.  Rep.  781,  refused  a  discontinuance  to  a  plaintiff. 

'*  It  is  a  general  rule  that  after  a  decree  a  cause  cannot  be 
discontinued  against  objection.  In  the  case  before  me  it 
would  be  injurious  to  Mr.  Mendonca  who  has  succeeded  to 
the  rights  of  two  of  the  Watson  children,  to  allow  a  dismissal 
of  the  bill.  It  would  put  him  to  new  litigation  and  costs, 
I  therefore  decline  to  allow  the  discontinuance. 

"  As  regards  the  right  of  Mendonca  to  proceed  with  the 
execution  of  the  decree  on  motion,  I  hold  he  has  that  right. 
*  A  purchaser  of  the  interest  of  one  tenant  in  common,  during 
the  pendency  of  a  petition  for  partiticm,  becomes  a  privy  in 
estate  with  such  tenant,  and  will  be  bound  by  the  subsequent 
judgment  of  thn  court  concerning  the  ])artition  of  the  com- 
missioner.' 17  Encycl.  Law,  p.  719.  A  purchaser  j)e)Hlente 
lite  is  bound  by  the  result  of  the  suit. 

**  Hart  vs.  Steedman,  98  Mo.,  452. 

"  Edwards  vs.  DykenKui,  95  Ind.,  509. 

*^  Partridge  vs.  Luce,  36  Me.,  16. 

''  IVaddell  vs.  fVaddell,  99  Mo.,  338. 

**  rdo  not  think  that  a  bill  of  revivor  is  necessary  in  this 
case.  The  decree  has  been  made.  The  action  has  not 
abated :  the  decree  has  merely  uot  been  executed  for  causes 
unknown  to  me.  The  proper  practice  has  been  followed  by 
the  assignee  of  the  interest  of  two  of  the  parties  moving, 
after  notice,  the  matter  on,  which  is  substantially  moving 
that  he  be  substituted  as  a  party  plaintiff. 

"I  therefore  order  the  commissioner,  S.  M.  Kaaukai,  to 
prt>ceed   to   execute   the   decree    to    complete    the    same   and 


892  JANUARY,  1894. 

report  to  this   Court   within   ninety   days   from   the  date  of 
service  of  a  copy  of  the  decree  and  of  this  order  upon  him."' 

By  the  Court. 

On  the  above  decision  being  filed  a  decree  was  signed  and 
filed  accordingly. 

The  first  point  raised  by  the  plaintiff  is  that  a  discon- 
tinuance having  been  filed  by  several  of  the  plaintiffs  it 
should  be  allowed.  We  are  not  of  that  opinion.  On  the  7th 
of  May,  1888,  the  commissioner  was  appointed  to  divide  and 
sell  the  estate ;  these  parties  did  nothing  and  remained 
silent,  until  Mendonca  moved  the  Court  on  the  22d  Septem- 
ber, 1893,  that  the  decree  be  executed,  when,  on  the  27th  of 
the  same  month  they  filed  their  discontinuance,  the  decree 
was  still  in  force,  but  had  not  been  executed,  as  far  as  these 
parties  were  concerned  :  the  object  for  which  the  bill  had  been 
brought  had  been  accomplished  and  the  matter  was  in  the 
hands  of  the  commissioner  to  carry  out  the  order  of  the  Court 
and  make  his  return  to  the  Court,  not  to  the  parties ;  the  pro- 
ceeds of  the  sale  would  then  be  distributed  by  the  Court. 
Mendonca  must  have  purchased  the  interest  he  did,  with  the 
full  knowledge  of  what  had  taken  place;  he  could  only  purchase 
the  interest  of  these  parties  in  the  final  distribution,  what- 
ever it  might  be ;  he  most  certainly  had  a  right  to  object  to 
the  proposed  discontinuance ;  it  could  only  result  in  injury 
and  perhaps  loss  to  him.  Having  reviewed  the  cases  cited 
by  the  Chief  Justice  in  his  decision,  we  do  not  deem  it 
necessary  to  cite  any  further  authorities  on  this  point. 

The  next  point  raised  by  plaintiffs'  counsel  is  that  under 
the  terms  of  the  will  of  J.  D.  Watson,  the  father  of  these 
parties,  they  only  had  a  life  interest  and  that  Mendonca  got 
nothing  by  purchasing  the  interest  of  any  of  the  devisees. 
We  do  not  feel  that  there  is  any  necessity  for  us  to  discuss 
this  point ;  it  was  disposed  of  by  the  late  Mr.  Justice 
McCully  in  his  decision  filed  March  22nd,  1887,  and  which  is 
referred  to  in  the  decision  now  appealed  from.  No  appeal 
was  taken  from  that  decision  and  decree  ;  as  far  as  it  concerns 
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these  parties,  it  is  final  and  binding  on  them  and  the  point 
cannot  now  be  raided. 

We  are  of  the  opinion  that  the  decision  of  the  Chief 
Justice  was  right  and  the  decree  must  be  executed. 

The  appeal  is  dismissed. 

fV.  C.  Achij  for  plaintiffs. 

Cecil  Brown,  for  J.  P.  Mendonca. 


IN   THE   MATTER    OF    THE    ESTATE    OF    EHU    (k) 

Deceased. 

Appeal  fbom  Cooper,  Judge. 

Hearing,  March  19,  1894.  Decision,  April  19,  1894. 

JcDD,  C.J.,  Bickerton  and  Frear,  J  J. 

Luka  who  owued  property  died  intestate  leaving  an  infant  son  and  a 
husband  Ehu  by  name.  The  son  inherited  the  property.  .The  son 
then  died  and  the  father  inherited.     Then  the  father  Ehu  died. 

Held,  that  a  half  brother  of  Ehu,  or  his  children  by  right  of  representa- 
tion, inherited  equally  with  Ehu's  sisters. 

In  statutes  of  descent  an  ancestor  is  one  from  whom  the  estate  is  imme- 
diately inherited.  A  father  in  such  statutes  is  considered  to  be  *'  of 
the  blood  "  of  his  son. 

The  proviso  in  the  latter  pai't  of  Sec.  1454  of  the  Civil  Code,  excluding 
from  the  inheritance  those  who  are  not   ''of  the  blood"  of  the- 
ancestor  from  whom  the  estate  came   to  the  decedent  intestate, 
does  not  exclude  those  of  the  half  blood  of  such  ancestor. 

Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  an  appeal  from  a  decree  of  distribution  of  the 
Circuit  Court,  First  Circuit,  in  Probate,  whereby  the  estate  of 
one  D.  Ehu,  who  died  intestate,  was  awarded  to  Kea  and 
Laepaa,  and  the  appellants  Malie,  Lizzie  Eeaka,  Eahalehina 
and  Ealo  were  excluded  from  participation  in  the  estate. 
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The  facts  necessary  to  the  proper  understanding  of  this 
case  are  as  follows : 

The  estate  was  originally  owned  by  one  Luka.  She 
married  one  Ehu,  the  decedent,  and  had  a  son  bv  him. 
Luka  died  leaving  her  husband  Ehu  and  her  infant  son.  By 
the  statute  of  descent  the  son  inherited  the  laud.  The  sou 
died  in  infancy  and  by  statute  Ehu  inherited  the  property. 
Then  Ehu  died  intestate,  leaving  Kea  and  Laepaa  2d,  his  full 
sisters  by  their  common  parents  Keawe  (k)  and  Laepaa  1  (w) 
— and  also  the  children  of  Kaaikapu,  a  half  brother,  whose 
parents  were  Laepaa  (w)  and  Makaiaonaona,  a  former  husband 
of  Laepaa  1.  The  children  and  heirs  of  Kaaikapu  are  the 
appellants  above  named. 

The  question  is  whether  the  children  of  Kaaikapu,  the  half 
brother  of  Ehu,  inherit  equallj'  with  his  full  sisters. 

The  statute  of  descent  contains  the  provisions,  Sec.  1454, 
Civil  Code,  that  "  the  kindred  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  blood  in  the  same  degree ; 
provided,  however,  that  where  the  inheritance  came  to  the 
intestate  by  descent,  devise  or  gift,  of  some  of  his  ancestors, 
all  those  who  are  not  of  the  blood  of  such  ancestor,  shall 
be  excluded  from  such  inheritance.*'  In  the  present  case  the 
estate  came  to  the  decedent  intestate  Ehu,  from  his  infant 
son.  The  son  is  therefore  the  ** ancestor"  of  his  father.  It 
is  well  settled  by  repeated  decisions  that  in  statutes  of 
descent  the  word  "ancestor"-  does  not  have  its  popular 
meaning  as  the  one  from  whom  another  descends,  but  the 
one  from  whom  an  estate  is  immediately  inherited.  Pricketl 
v8.  Parker,  3  Ohio,  395.  Brewster  vs,  Benedict  14  Ohio,  385. 
Greenlee  vs,  Davis,  19  Ind.  60. 

2  Washburn,  Real  Prop.  pp.  414  and  415  (Ed.  of   1862.) 

Counsel  for  ccmtestant  urges  that  it  is  absurd  to  call  a  son 
the  "ancestor"  of  his  father,  but  the  Circuit  Judge  rightly 
held  that  according  to  the  meaning  of  our  statute  he  must  be 
so  considered.     We,  as  above  indicated,  sustain  this  view. 

The  statute  allows  the  kindred  of  the  half  blood  to  inherit 
equally  with  those  of  the  whole  blood  in  the  same  degree,  the 


IN  RE  ESTATE  OF  EHU.  395 

exception  being  tluit  those  who  are  not  of  the  blood  of  the 
ancestor  from  whom  the  estate  came  to  the  decedent  are 
excluded.  The  parties  in  this  case  are  the  appellees,  the  full 
sisters  of  the  decedent  Ehu,  and  the  appellants,  who  are  the 
children  of  Ehu's  half  brother. 

The  son  of  Ehu  being  the  ancestor  from  whom  the  estate 
came  to  him,  to  exclude  the  appellants  they  mast  be^not  **of 
the  blood"  of  the  son  of  Ehu.  They  are  of  his  blood,  for 
their  father  Eaaikapu  had  the  blood  of  Ehu,  they  two  having 
the  same  mother,  and,  consequently,  Kaaikapu  was  "  of  the 
blood "  of  Ehu's  son.  Kaaikapu  being  in  the  same  degree 
with  Ehu's  full  sisters  (the  appellees)  his  (Kaaikapu's) 
children  take  their  father's  share  by  right  of  representation. 

The  statute  does  not  say  that  to  inherit,  the  person  must 
be  of  the  "full  blood"  of  the  ancestor.  The  word  "full"  is 
not  in  this  part  of  the  statute  and  this  meaning  would  be 
inconsistent  with  the  first  part  of  the  statute  which  allows 
the  half  blood  to  inherit  equally  with  the  full  blood.  There 
is  abundant  authority  for  this  position.  Washburn  in  his 
work  on  Real  Property,  2  Wash.  R.  P.  p.  412,  says  that 
"  when  reference  is  made  in  the  language  of  a  statute  regu- 
lating descent  to  such  as  are  "of  the  blood"  of  the  person 
from  whom  the  estate  came,  a  father  is  accounted  to  be  of  the 
blood  of  his  daughter."  Citing  Cole  vs.  Bailey,  2  Curtis  Cir. 
Ct.  R.  562.  This  case  so  held  on  the  authority  of  Gardner 
V8,  Collins,  2  Peters  58-87.  This  case  (decided  by  the 
Supreme  Court  of  the  U.  S.  in  1829)  holds  in  the  opinion 
delivered  by  Mr.  Justice  Story  on  a  statute  of  descent 
identical  with  ours  that  "  the  phrase  *  of  the  blood '  in  the 
statute  includes  the  half  blood  :  that  this  was  the  natural 
meaning  of  thfe  word  standing  alone  and  unexplained  by  any 
context :  that  a  half  brother  or  sister  is  of  the  blood  of  the 
intestate,  for  each  of  them  has  some  of  the  blood  of  the 
common  parent  in  his  or  her  veins;  a  person  is  with  the  most 
strict  propriety  of  language  affirmed  to  be  of  the  blood  of 
another  who  has  any,  however  small  a  portion,  of  the  same 
blood  derived  from  a  common  ancestor." 
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Beebee  vs.  Griffing,  14  N.  T.,  235,  sustains  this  view.  The 
terms  "  the  blood"  of  the  ancestor  in  the  statute  (1  R  St. 
753,  Sec.  15)  include  his  relations  of  the  half  blood. 

.  In  Cuita*  v8.  Washington,  22  Mo.  266,  (1855)  it  was  held 
"  where  the  statute  excluded  all  those  who  were  not  of  the 
blood  of  the  ancestor,  that  the  words  *  of  the  blood'  exclude 
only  those  who  have  none  of  the  blood  of  the  ancestor  from 
whom  the  estate  came,  without  reference  to  proportion  or 
quantity." 

Upon  reason  and  authority,  therefore,  we  find  that  Kaai- 
kapu,  the  half  brother  of  Ehu,  was  of  the  blood  of  Ehu's  son 
from  whom  the  estate  came  to  him  and  the  children  of  Eaai- 
kapu  are  entitled  to  one  share  of  the  estate  with  the 
appellees.  The  estate  must  be  distributed  one-third  to  Kea, 
one-third  to  Laepaa  2nd,  and  one-third  to  Malie,  Lizzie 
£eaka,  Kahalehina  and  Kalo,  the  children  of  Eaaikapu,  share 
and  share  alike. 

Decree  accordingly. 

A,  S.  Harttvelly  for  appellees. 

J.  A.  Magoon,  for  appellants. 


JOSE  MARCEIL  vs.  JOSE  FREITAS. 

Trespass. 
Exceptions  from  Circuit  Court,  Second  Circuit. 

Hearing,  March  19,  1894.  Decision,  April  5,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

Verdict  under  the  circumstances  held  not  to  be  contrary  to  the  law  and 
the  evidence. 

Opinion  op  the  Court,  by  Bickerton,  J. 

This  is  a  suit  to  recover  damages  sustained  by  the  plaintiff, 
in  consequence  of  an  assault  committed  by  defendant  on  the 
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pluintiflF  with  a  stone,  whereby  be  was  seriously  injured  ;  the 
damages  were  laid  at  $300,  and  the  case  was  first  heard  in 
the  District  Court  of  Makawao,  where  judf^ment  was  given 
for  the  plaintiff  for  $160  damages.  An  appeal  was  taken  to 
the  Circuit  Court,  of  the  Second  Circuit,  and  the  case  came 
on  for  hearing  at  the  December  Term,  1893,  of  said  Court, 
when  the  jury  rendered  a  unanimous  verdict  for  plaintiff, 
assessing  the  damages  at  three  hundred  dollars  ($300),  to 
which  verdict  defendant's  counsel  noted  exceptions,  as  being 
contrary  to  law  and  against  the  weight  of  evidence ;  and 
gave  notice  of  a  motion  for  a  new  trial.  The  motion  was 
argued  and  overruled  by  the  Court,  and  an  appeal  was  noted 
to  this  Court,  and  the  matter  now  comes  here  on  a  duly 
allowed  bill  of  exceptions. 

The  only  question  before  us  is  whether  the  verdict  was 
contrary  to  the  law  and  evidence.  There  are  no  exceptions 
taken  to  any  ruling  of  law  made  during  the  trial,  or  to  the 
charge  of  the  Court  to  the  jury.  The  following  stipulation  is 
on  file :  "  The  evidence  taken  before  the  jury  at  the  Lahaina 
term  being  identical  with  that  taken  before  the  district 
magistrate  as  appears  from  his  notes  on  file  herein,  it  is 
hereby  stipulated  that  such  notes  shall  be  considered  as  part 
of  the  bill  of  exceptions  herein  in  lieu  of  a  transcript  of  the 
reporter's  notes."  The  evidence  of  Dr.  Herbert  shows  that 
he  was  called  to  attend  the  plaintiff,  and  found  him  with  a 
very  serious  wound  on  the  head  near  the  temple,  which 
might  hsive  been  very  dangerous ;  that  the  wound  had  been 
caused  by  some  blunt  instrument  or  weapon,  used  with  great 
force,  and  that  his  fee  for  treatment  of  the  wound  was  $30. 
John  Ferreira  testifies  to  seeing  the  wound,  and  the  large 
amount  of  blood  plaintiff  lost  and  the  nature  of  the  wounds 
The  plaintiff  testifies  that  the  cause  of  the  trouble  between 
defendant  and  himself  was  the  breaking  of  some  window 
glass  by  defendant's  children ;  that  defendant  came  to  him 
and  shook  hands,  then  took  him  unawares,  and  with  a  stone 
which  he  had  hidden  behind  his  back,  struck  him  on  the 
head,  causing  the  said  wound  ;  that  he  ran  away,  followed  bj^ 
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defendant,  who  continued  to  throw  stones  at  him  and  assault 
him  ;  that  he  suffered  great  pain  from  the  injuries  inflicteJ 
on  him,  and  was  unable  to  work  for  some  time  in  consequence. 

The  defendant  testified  in  his  own  behalf  and  denied  that 
he  struck  plaintiff  with  a  stone,  but  admitted  that  he 
assaulted  him,  but  onlv  with  his  hand.  He  also  savs 
that  he  was  angry  because  plaintiff  chased  his  children 
with  a  gun  and  that  when  he  went  to  plaintiff's  house, 
he  (plaintiff)  drove  him  out  of  the  house  with  a  hoe; 
piaintiff  denies  this  and  says  that  he  had  a  gun  and  was  out 
shooting  birds,  but  before  he  chased  the  children  he  left  his 
gun  on  the  veranda.  The  jury  evidently  did  not  believe 
defendant's  story,  and  we  do  not  see  how  they  could  in  the 
face  of  the  evidence  of  Dr.  Herbert  and  the  other  two 
witnesses  for  the  plaintiff  as  to  the  nature  of  the  wound. 
They  cerlainlv  could  not  believe  that  the  wound  described 
could  have  been  caused  by  the  hand  of  the  defendant 
without  any  weapon  in  it ;  they  evidenth'  ignored  the  defen- 
dant's evidence  entireh%  and  decided  the  case  on  the 
evidence  offered  for  the  plaintiff.  They  also  had  the  evidence 
that  the  defendant  had  pleaded  guilty  on  a  criminal  prosecu- 
tion to  a  charge  of  assault  on  plaintiff  with  a  dangerous 
weapon,  a  stone. 

We  are  of  the  opinion  that  the  jury  could  not  have  found 
any  other  verdict  than  one  for  the  plaintiff,  and  they  evidently 
considered  that  f300  was  not  too  much  or  excessive  damages 
to  allow  the  plaintiff,  taking  into  consideration  the  actual 
damages  he  had  sustained,  the  great  suffering  of  mind  and 
body  he  had  undergone  in  consequence  of  the  violent  acts  of 
the  defendant.  The  measure  of  damages  was  with  thera,  and 
we  do  not  consider  it  excessive. 

In  defendant's  brief  "  the  erroneous  charge  of  the  Judge  " 
is  referred  to :  as  we  have  said,  there  is  no  exception  taken 
to  the  charge  of  the  Court,  and  we  therefore  do  not  con- 
sider it. 
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We  hold  that  the  verdict  is  well  sustained  and  we  refuse  to 
interfere  with  it. 
The  exceptions  are  overruled. 
A.  Rosa,  for  plaintiff. 
C.  Creighion^  for  defendant. 


PROVISIONAL    GOVERNMENT    OF    THE    HAWAIIAN 

ISLANDS  vs.  ALOIAU  (Oh). 

Appeal  from  District  Court  of  Li  hue. 

Hearing,  March  19,  1894.  Decision,  April  5,  1894. 

JUDD,    C.J.,    BlCKERTON   AND    FrEAR,    J  J. 

• 

The  defendant  was  found  guilty  of  an  offenHe  by  a  district  magistrate, 
and  received  a  sentence  authorized  by  law.  During  the  progress  of 
the  trial  the  magistrate  erroneously  refused  certain  questions  to  be 
asked  by  defendant's  counsel  of  a  witness  in  order  to  affect  his 
credibility.  After  sentence  the  defendant  appealed  to  the  Supreme 
Court  on  the  point  of  law — i.  e.  the  refusal  of  the  magistrate  to  ad- 
rait  the  evidence,  and  asked  for  his  discharge. 

Held :  The  law^  point  sought  to  be  raised  is  not  appealable  from  the 
district  court  being  an  interlocutory  ruling. 

A  ruling  of  law  to  be  thus  appealable  must  be  one  that  is  vital  to  the 
ciise  and  involved  in  arriving  at  the  final  decision. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  defendant  was  tried  and  convicted  in  the  District 
Court  of  Li  hue,  Kauai,  on  the  11th  of  last  January,  of  the 
ofifense  of  gaming. 

During  the  trial  the  attorney  for  the  defendant  proposed 
to  ask  the  prosecuting  witness  on  cross-examination,  whether 
he  had  been  convicted  of  any  ofifense.  On  objection,  the 
district  judge  refused  to  allow  the  question  to  be  asked. 
After  conviction  and  sentence  the  defendant  appealed  to  this 
Court  on  the   point  of  law,  "  that  the  defendant's  attornev 
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WH8  not  allowed  to  discredit  the  evidence  of  the  first  witness 
for  the  prosecution  by  asking  him  whether  he  had  been  con- 
victed of  any  offense." 

It  was  clearly  erroneous  for  the  district  magistrate  to 
refuse  to  allow  this  question  to  be  asked,  for  the  law,  (Sec. 
57  of  the  law  of  evidence,  p.  377,  Comp.  Laws)  prescribes 
that  "  a  witness  may  be  questioned  as  to  whether  he  has 
been  convicted  of  any  indictable  or  any  offense.'* 

The  latter  part  of  Sec.  68,  Judiciary  Act  of  1893",  provides 
that  an  appeal  solely  upon  points  of  law  from  a  decision  of  a 
district  magistrate  may  be  had  to  the  Supreme  Court — to  he 
so  stated  in  the  notice  of  appeal. 

Counsel  for  defendant  claims  that  his  appeal  is  in  order, 
being  on  a  point  of  law,  the  decision  being  in  violation  of  a 
statutory  right,  and  that  it  entitles  the  defen<lant  to  be  dis- 
charged. Counsel  for  the  prosecution  claims  that  to  order  a 
new  trial  is  the  most  that  can  be  done  for  the  defendant. 

The  judgment  was  that  the  defendant  was  found  guilty  and 
sentenced  to  pay  a  fine  of  ten  dolhirs  and  three  dollars  costs. 
The  sentence  was  legal  and  far  within  the  maximum  fine 
authorized  by  statute.  (Act  21  of  the  Provisional  Govern- 
ment, Sec.  10.) 

It  is  contended  by  defendant's  counsel  that  the  sentence 
was  illegal  because  certain  evidence  which  ought  to  have 
been  admitted  was  not  admitted,  and  the  excluded  evidence 
might,  if  admitted,  have  changed  the  conclusions  of  the  mag- 
istrate. We  are  unable  to  agree  with  the  contention  of 
either  the  counsel  for  prosecution  or  for  the  defendant. 

The  defendant  is  not  entitled  to  a  discharge  on  account  of 
this  error,  since  the  sentence  imposed  was  legal,  the  judgment 
which  found  the  defendant  guilty  being  the  only  one  which 
the  magistrate  could  have  made  upon  the  evidence  adduced, 
and  the  sentence  being  one  authorized  by  the  statute.  If 
the  sentence  was  illegal,  following  Rex  vs.  Tax  fVa,  5  Haw., 
598,  we  would  onlj'^  have  the  authority  to  discharge  the  defen- 
dant because  we  would  not  have  the  power  to  substitute  a  legal 
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sentence  for  oue  that  was  illegal,  nor  send  the  case  back  to 
the  district  court  in  order  that  it  might  do  so. 

The  appeal  on  the  point  of  law  in  this  case  is  not,  in  fact, 
from  the  decision  of  the  district  court  (which,  as  we  have 
found,  is  a  legal  one,)  but  from  a  ruling  made  in  the  progress 
of  the  trial,  refusing  to  admit  certain  evidence. 

This  is  not  an  appeal  such  as  is  contemplated  or  allowed  by 
our  statutes,  and  is  quite  novel  to  us.  The  defendant's 
remedy  would  be  by  a  general  appeal  to  the  Circuit  Court 
where  the  excluded  evidence  would  presumably  be  admitted, 
nnd  if  not  admitted,  then  exceptions  therefor  would  lie  to 
this  Court.  If  a  new  trial  should  be  ordered,  defendant 
would  go  back  to  the  same  magistrate,  who  would  admit  the 
previously  excluded  testimony  and  yet  be  free  on  the  whole 
evidence  to  come  to  the  same  conclusion.  It  would  be 
different  if  a  new  trial  was  ordered  on  this  ground  in  a  Circuit 
Court,  for  then  the  jury,  who  are  judges  of  the  facts  and  the 
credibility  of  the  witnesses,  would  be  a  new  and  different  one. 

Counsel  for  defendant  argues  that  inasmuch  as  Sec.  70  of 
the  Judiciary  Act  gives  express  authority  to  the  Supreme 
Court  in  case  of  an  appeal  from  a  decision,  judgment,  order 
or  decree  of  a  Circuit  Judge  at  Chambers,  to  review,  reverse, 
aflfirm,  amend,  modify  or  remand  for  new  hearing,  <fec.,  and  as 
such  power  is  not  expressly  given  by  any  section  of  this  Act 
in  cases  of  appeals  on  points  of  law  from  district  courts, 
therefore,  such  power  does  not  exist,  and  (m  accounjt  of  this 
error  of  the  district  court  the  defendant  should  be  discharged 
as  no  other  course  can  be  followed. 

The  conclusion  we  have  come  to  makes  it  unnecessary  to 
discuss  the  question  whether  we  have  the  power  to  order  a 
new  trial  in  the  district  court. 

Our  view  is  that  as  no  **  exceptions"  as  such  are  allowable 
from  a  district  court,  the  "  points  of  law"  to  be  appealable 
must  be  such-  rulings  of  law  as  are  vital  to  the  case  and 
involved  in  arriving  at  the  final  judgment,  and  not  errors  in 
admitting  or  refusing  to  admit  evidence  during  the  progress 
of  a  trial. 
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The  question  sought  to  be  preseuted  to  us  being  on  the 
correctness  of  an  interlocutory  ruling,  it  cannot  be  heard 
upon  an  appeal  from  the  final  decision,  since  the  error  alleged 
was  not  the  basis  of  or  necessarily  involved  in,  nor  did  it 
necessarily  affect  the  final  decision. 

The  appeal  is  dismissed. 

Deputy  Attoj^ney- General  Wilder,  for  prosecution. 

A,  S,  Hartioell,  for  defendant. 


IN  THE  MATTER  of  the  APPLICATION  of  K.  OKKOTS, 
on  behalf  of  TAKESHITA  MATSUJI.  for  a  Writ  of 
Habeas  Corpus. 

Appeal  from  Circuit  Judge,  Fifth  Circuit. 

Hearing,  March  19,  1894.  Decision,  April  13,  1894. 

JUDD,    C.J.,    BlCKERTON    AND    FrEAR,    J  J. 

Sec.  87,  ('h.  LVII,  Laws  of  1892,  does  not  give  a  (,'irouit  Judge  power  to 
issue  a  writ  of  halteas  corpus  in  the  case  of  a  person  eonyict^^d,  or  in 
execution  upon  legal  process. 

Opinion  of  the  Court,  by  Frear,  J. 

Application  was  made  to  the  Circuit  Judge  of  the  Fifth 
Circuit  by  K.  Okkots,  Inspector  of  eTapanese  Immigrants,  for 
a  writ  of  habeas  corpus  on  behalf  of  Takeshita  Matsuji,  a  con- 
tract laborer,  who  was  alleged  to  be  imprisoned  upon  default 
of  payment  of  a  fine  illegally  imposed  on  him  by  the  district 
magistrate  of  Waimea,  Kauai,  for  willfully  absenting  himself 
from  service.  The  alleged  illegality  consists  in  this,  that  the 
sentence,  which  is  for  a  first  offense,  imposes  a  fine  of  the 
amount  prescribed  by  the   statute  for  a  second  offense.     The 
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Circuit  Judge  refused  the  application  on  the  ground  that  he 
had  no  jurisdiction  to  issue  the  writ  in  such  cases.  The 
question  presented  to  us  upon  this  appeal  is  whether  he  had 
such  jurisdiction. 

By  Sec.  2  of  the  Act  of  1870  "Relating  to  the  Writ  of 
Habeas  Corpus,''  the  writ  is  not  dernandable  of  right  by 
"persons  convicted,  or  in  execution  upon  legal  process,  civil 
or  criminal."  By  Sec.  32,  "Nothing  in  this  Act  shall  be 
construed  to  restrain  the  power  of  the  Supreme  Court,  or 
any  justice  thereof,  at  their  discretion  to  issue  a  writ  of 
habeas  co^'pus,  ad  subjicieiidam,  in  case  where  it  is  not 
dernandable  of  right  *  *  *.  But  such  discretionary 
power  shall  only  be  exercised  by  the  Justices  of  the  Supreme 
Court."  It  is  clear  that  under  this  Act,  a  Circuit  Judge 
could  not  issue  the  writ  where,  as  in  the  present  case,  the 
pris(mer   was  convicted   and  in  execution  upon  legal  process. 

But  by  Sec.  37,  subdivisions,  of  the  Act  of  1892,  "To* 
Reorganize  the  Judiciary  Department,"  Circuit  Judges  have 
power  "To  issue  writs  of  habeas  corpus  according  to  law." 
Counsel  for  the  petitioner  contends  that  this  Act  gives  to  the 
Circuit  Judges  the  discretionary  power  formerly  exercised  by 
the  Supreme  Court  Justices,  and  that  the  words  "according 
to  law "  relate  to  the  procedure  or  manner,  and  not  to  the 
class  of  cases,  provided  by  law.  For  otherwise,  it  is  argued, 
why  repeat  or  affirm  such  restrictive  legislation  ?  We  can- 
not agree  with  counsel. 

Prior  to  the  Act  of  1870,  the  Supreme  Court  Justices  and 
the  Circuit  Judges  were  given  in  general  terms  power  to  issue 
writs  of  habeas  corpus.  Civil  Code,  Sees.  855,  883.  Neither 
the  procedure  nor  the  class  of  cases  in  which  the  Justices  and 
Judges  might  respectively  issue  the  writ  was  defined  by 
statute.  This  was  done  by  the  Act  of  1870  which,  among 
other  things,  confined  the  power  of  the  Circuit  Judges  to 
cases  in  which  the  writ  was  demandable  of  right.  The  Act 
of  1892  is  a  comprehensive  act,  designed  not  merely  to 
amend  some  old,  and  enact  some  now  provisions  of  law,  but 
also  to  consolidate  and  arran^^e  systematically  many  scattered 
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provisions  of  former  laws  relating  to  the  judiciary.  It  cou- 
sequently  repeats  much  old  law  of  both  a  general  and  a 
restrictive  nature  ;  and  in  its  enumeration  of  the  powers  of 
the  Circuit  Judges,  its  repetition  of  the  power  to  issue  writs 
of  habeas  corpns  as  well  as  other  powers  given  formerly  by 
the  Civil  Code,  is  easily  explained  without  the  necessity  of 
attributing  to  the  legislature  an  intention  to  alter  the  law  of 
1870.  Just  as  the  former  general  provision  of  the  Code  was 
controlled  by  the  special  provision  of  the  Act  of  1870,  so  is 
the  present  general  provision  of  the  Act  of  1892,  which  is 
substituted  for  the  former  provision  of  the  Code. 

To  support  counsel's  contention  we  should  be  obliged  to 
hold  that  the  Act  of  1892  repealed  by  implication  Sec.  32  of 
the  Act  of  1870.  But  repeals  by  implication  are  not  favored, 
— a  rule  particularly  applicable  in  this  instance,  for  the 
reason  that  an  attempt  was  apparently  made  in  the  Act  of 
1892  to  repeal  expressly  all  former  laws  intended  to  be 
repealed  and  for  the  further  reason  that  one  of  the  alleged 
inconsistent  clauses  is  of  a  general  nature  and  the  other  of  a 
special  nature.  "A  general  later  (affirmative)  law  does  not 
abrogate  an  earlier  special  one  by  mere  implication."  End- 
lich.  Interpretation  of  Statutes,  Sec.  223.  "  If  there  are  two 
acts,  or  two  provisions  in  the  same  act,  of  which  one  is 
special  and  particular,  and  clearly  includes  the  matter  in 
controversy,  w^hilst  the  other  is  general  and  would,  if  stand- 
ing alone,  include  it  also ;  and  if,  reading  the  general  pro- 
vision side  by  side  with  the  particular  one,  the  inclusion  of 
that  matter  in  the  former  would  produce  a  conflict  between  it 
and  the  special  provision, — it  must  be  taken  that  the  latter 
w^as  designed  as  an  exception  to  the  general  provision."  lb. 
Sec.  216.  See  also  Sec.  399.  This  rule  was  followed  in 
Manaku  vs,  MoauauU,  8  Haw.  381,  where  a  general  statute 
passed  in  1872  was  held  not  to  repeal  a  special  one  passed  in 
1850,  though  covering  the  same  matter.  The  insertion  in 
the  Act  of  1892  of  the  phrase  "according  to  law''  does  not 
indicate  an  intention  to  alter  the  law.  It  rather  indicates  a 
contrary  intention. 
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The  raling  of  ike  Circuit  Judge  is  sustaiued  and  the  appeal 
is  dismissed. 
A.  S.  Hartwell,  for  the  petitioner. 
G,  K.  Wilder,  Deputy  Attorney-General,  for  the  Marshal. 


AKOI  (w)  vs,  KEN  KAU  (k). 
Exceptions. 
Hearing,  Mabch  19,  1894.  Decision,  March  26,  1894. 

JUDD,    C.J.,    BiCKERTON   AND    FrEAR,    J  J. 

Libel  for  divorce  held,  under  the  circumstances,  improperly  dismisBed 
for  want  of  service  of  an  amendment  upon  the  libellee. 

Opinion  of  the  Court,  by  Frear,  J. 

At  the  July  Term,  1893,  of  the  Circuit  Court,  of  the  Fourth 
Circuit,  libellee's  attorney  moved  the  Court  to  dismiss  the 
Hbel  (for  divorce)  for  want  of  jurisdiction,  because  there  was 
no  allegation  that  the  parties  last  lived  together  as  husband  and 
wife  within  said  Circuit.  The  libellant  thereupon,  by  consent 
of  the  Court,  filed  an  amendment  containing  such  allegation. 
The  case  was  then  continued,  on  motion  of  libellee's  attorney, 
to  the  January  Term,  1894,  at  which  term  said  attorney 
moved  the  Court  to  dismiss  the  libel  on  the  grounds  that 
the  amendment  had  not  been  served  on  the  libellee,  and  that 
it  was  then  too  late  for  such  service.  This  motion  was 
granted,  and  the  case  comes  here  on  exceptions  to  the  order 
allowing  it. 

There  is  no  statute  or  rule  of  Court  which  requires  service 
of  an  amended  libel  to  be  made  within  any  particular  time, 
or  even .  to  be  made  at  all.  Rules  3  and  9  of  the  Circuit 
Courts,  referred  to  by  counsel,  obviously  do  not  apply  to  this 
case.     But  on  general  principles,   unless   the   amendment  is 
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allowed  iu  open  court  in  the  presence  of  the  libellee,  or  per- 
haps, his  attorney,  service,  unless  waived,  not  only  should  be 
made,  but  should  be  made  within  a  reasonable  time.  It  may 
be  that,  in  this  instance,  the  filing  of  the  amendment  in  opeu 
court  by  leave  of  the  Court  and  in  the  presence  of  libellee's 
attorney  and  the  subsequent  motion  for  continuance  made  by 
said  attorney  with  full  knowledge  of  the  amendment, 
amounted  to  a  waiver  of  service  or  made  service  unnecessary. 
This  may  have  been  the  view  of  libellant's  attorney  and  may 
account  for  his  omission  to  make  service.  But  without 
deciding  whether  service  was  or  could  have  been  thus  waived 
by  the  attorney  or  was  rendered  unnecessary,  the  libellee 
apparently  not  being  present,  it  seems  to  us  that  under  the 
circumstances  the  trial  court  erred  in  dismissing  the  libel. 
The  case  might  perhaps  have  been  different  if  the  Court, 
upon  allowing  the  amendment  at  the  first  term,  had  also 
made  an  order  that  a  copy  of  it  should  be  served  upon  the 
libellee  within  a  specified  time,  and  no  good  reason  had 
appeared  for  neglect  to  do  so.  As  it  was,  the  Court  should 
have  allowed  service  to  be  made,  if  necessarv,  as  offered  bv 
libellant's  attorney,  at  the  second  term,  with  or  without 
terms  as  to  cost  and  continuance. 

The  case  is  remanded  to  the  Circuit  Court  for  such  further 
proceedings  as  may  be  proper  in  view  of  the  foregoing 
decision. 

S.  K.  Kane,  for  libellant. 

D.  H,  Hitchcock  and  W.  E.  Castle,  for  libellee. 
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HENRY   H.    PARKER    vs.   JONATHAN    SHAW,  Tax  As- 

sessor. 

Appeal  from  District  Court  of  Honolulu. 
Hearing,  March  19,  1894.  Decision,  May  1,  1894. 

JUDD,  C.J.,  BiCKERTON  AND  FrEAR,  JJ. 

The  Supreme  Court  has  jurisdiction  to  hear  cases  relating  to  the  assess- 
ment of  taxes,  when  it  appears  that  a  question  of  the  construction 
of  the  statute  is  involved. 

The  rule  of  eight  years  rental  for  the  assessment  of  real  estate  under 
lease  must  be  observed  unless  such  valuation  would  be  manifestly, 
that  is,  plainly,  obviously,  unfair  or  unjust. 

The  qualification  to  the  rule  exists  in  favor  of  the  Government  as  well 
as  in  favor  of  the  person  taxed. 

The  appli(;ation  of  the  rule  in  the  present  case,  as  shown  by  the  facts, 
would  be  manifestly  unfair  and  unjust  to  the  Government. 

An  ab^essment  alleged  to  be  excessive  cannot  be  set  aside  by  this  Court, 
when  the  excess  is  due  to  a  mere  error  of  judgment  on  the  part  of 
the  assessor. 

Opinion  of  the  Court,  by  Frear,  J. 

This  is  an  action  of  assumpsit  to  recover  $200  paid 
December  15th,  1893,  under  protest,  by  the  plaintiff  to  the 
defendant  as  taxes  alleged  to  have  been  illegally  assessed 
npon  a  tract  of  land  called  "  Waihee,"  in  Koolaupoko,  Oahu. 
The  land  which  is  leased  for  thirty  years  from  March  15th, 
1869,  at  a  yearly  rental  of  $400  was  returned  by  the  plaintiff 
at  $3200,  this  being  eight  years  rental ;  but  the  assessor 
increased  the  valuation  to  $20,000.  The  case  comes  here  on 
plaintiff's  appeal  from  the  District  Court  of  Honolulu.  At 
the  trial  in  that  Court  the  defendant  was  of  the  opinion  that 
the  property  was  worth  $20,000,  and  the  plaintiff  admitted 
that  if  unincumbered  by  the  lease  it  would  be  worth  $15,000, 
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whereupon  the   defendant    accepted    the  admission    for   the 
purposes  of  this  case. 

The  defendant  contends  that  this  is  at  most  merely  a  case 
of  over  valuation  for  which  the  only  remedy  is  an  appeal  to 
the  Tax  Appeal  Court  provided  by  the  statute  (Laws  1892, 
Ch.  LXI.,  Sec  49.)  The  plaintiff  contends  that  the  case  is 
one  in  which  the  construction  of  a  statute  is  involved,  and 
therefore  cognizable  by  a  court  of  law,  as  decided  in  Knudstn 
V8.  Stoltz,  8  Haw.  81.  We  are  of  the  opinion  that  the  view 
of  the  plaintiff  on  this  point  is  correct,  but  that  it  has  not 
been  shown  that  an  erroneous  construction  was  put  upon  the 
statute  by  the  assessor. 

The  question  is  whether  the  assessment  should  have  been 
based  upon  eight  years  rental,  or  upon  the  full  value  of 
plaintiff's  interest  in  the  property.  The  tax  law  above  cited 
prescribes  the  following  rules  for  estimating  the  value  of 
taxable  property. 

"  Section  26.  The  full  cash  value  of  all  real  property  and 
all  personal  property,  and  of  the  interest  of  any  person  in 
real  or  personal  property,  within  the  meaning  of  this  Act, 
shall  be  estimated  at  a  sum  which  such  real  or  personal  pro- 
perty or  such  interest  therein  might  reasonably  be  expected 
to  bring  at  a  sale  by  public  auction  for  cash.  Provided, 
always,  that  when  any  real  estate  or  house  is  leased  or 
rented,  the  sum  of  eight  years  rental  shall  be  the  assessment 
value  of  such  real  estate  or  house,  unless  such  valuation 
shall  be  manifestly  unfair  or  unjust. 

**  Section  27.  The  interest  of  every  person  in  any  pro- 
perty shall  be  separately  assessed  (except  as  herein  provided 
in  respect  to  shareholders  in  or  members  of  companies)  and 
every  person  shall  be  liable  to  taxation  in  respect  of  the  full 
value  of  his  interest  in  such  property." 

The  proviso  of  Section  26  is  the  part  of  the  statute  to  be 
construed.  It  is  argued  by  the  plaintiff  that  this  is  a 
positive  rule  of  law  requiring  an  assessment ,  of  eight  years 
rental,  subject  only  to  the  qualification  "  unless  such  valua- 
tion   shall    be    manifestly    unfair    or    unjust ;  '*    that    this 
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qualification  was  made  only  in  favor  of  the  person  taxed ;  or, 
if  made  in  favor  of  the  government  as  well,  then  the  burden 
of  proof  was  on  the  government  to  show  that  it  applies  to  this 
case,  a  showing  which,  it  is  argued,  has  not  been  made.  For 
the  defendant  it  is  argued  that  this  proviso  is  a  mere  guide 
to  the  assessor,  that  it  is  not  obligatory  upon  him,  its  force 
being  destroyed  by  the  qualification  attached  to  it;  or  if 
more  than  a  mere  guide,  the  qualification  applies  in  favor  of 
the  government  as  well  as  in  favor  of  the  party,  and  has  been 
sLown  to  apply  in  this  case. 

It  seems  to  us  that  the  rule  is  something  more  than  a 
mere  guide.  Under  the  tax  law  of  1882  (Ch.  XLIII.,  Sec. 
25)  there  was  no  qualification  of  this  kind  attached  to  the 
proviso.  Under  the  law  of  1886  (Oh.  XXXVII.,  Sec.  6)  the 
proviso  was  altogether  omitted.  In  1892,  as  above  shown, 
the  proviso  was  again  enacted,  but,  apparently  to  provide 
for  exceptional  cases,  the  legislature  added  the  qualification 
in  question.  It  will  be  noticed  that  a  departure  from  the 
rule  is  authorized  only  when  its  application  would  be  mani- 
festly  unfair  or  unjust.  This  shows  that  the  rule  was 
intended  to  be  adhered  to  except  in  cases  where  to  do  so 
would  be  evidently,  plainly,  obviously,  unfair  or  unjust, — 
where,  perhaps,  there  could  be  no  reasonable  difference  of 
opinion.  See  Matter  of  Hermmance,  71  N.  T.,  481,  and  the 
Century  Dictionary,  on  the  meaning  of  the  word  "  manifest." 

The  qualification  applies  in  favor  of  the  government  as 
well  as  in  favor  of  the  person  taxed.  There  is  nothing  in 
the  statute  to  indicate  a  contrary  intention;  and,  since  the 
application  of  the  eight  year  rule  might  be  unfair  in  some 
cases  to  the  public  as  well  as  in  other  cases  to  the  person 
taxed,  the  qualification  was  presumably  made  in  favor  of  both 
parties.  This  is  also  in  harmony  with  the  general  spirit  and 
purpose  of  the  tax  law,  which  is  that  all  property  shall  be 
equally  taxed.  The  statute,  in  Section  11,  provides  for 
a  tax  of  one  per  cent,  upon  all  property,  real  and  per- 
sonal, with  certain  exceptions  inapplicable  to  this  case, 
and  in  Section  27  and  the  first  part  of  Section  26,  above 
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quoted,  it  provides  that  every  taxable  interest  shall  be  taxed 
separately  at  its  full  value,  that  is,  at  the  sum  which  it  might 
reasonably  be  expected  to  bring  at  a  sale  by  public  auctiou 
for  cash.  The  proviso  of  Section  26  was  not  intended  as  an 
exception  to  this  rule,  but  the  legislature  considering,  as  it 
apparently  did,  that  the  value  of  real  estate  is  usually  about 
eight  times  its  fair  yearly  rental,  and  that  the  fair  yearly 
rental  usually  does  not  vary  much  from  the  rental  actually 
received  prescribed  as  a  rule  of  convenience  and  approximate 
correctness  in  most  cases,  considering  how  difficult  it  is  to 
correctl}"  estimate  values,  that  the  value  of  the  landlord's 
interest  should  be  estimated  at  eight  years  rental.  It  is 
apparent  that  the  legislature  intended  that  the  value  of  the 
landlord's  interest  estimated  in  this  way  should  be  as  a  rule 
nearly  equivalent  to  the  value  at  which  it  would  probably  be 
estimated  in  the  absence  of  the  rule.  But  while  this  might 
usually  be  the  case,  it  is  evident  that  in  some  cases,  by 
following  the  rule,  the  assessment  would  be  much  too  high  or 
too  low — manifestly  unfair  or  unjust  either  to  the  person 
taxed  or  to  the  government.  It  was  to  provide  for  such 
cases,  where  the  unfairness  or  unjustness  would  be  manifest, 
that  the  qualification  was  added ;  and  the  unfairness  to  the 
government  might  be  just  as  manifest  as  that  to  the  person 
taxed.  This  variation  of  the  full  value  from  the  eight  years 
actual  rental,  might  be  due  to  a  number  of  causes,  temporary 
or  permanent.  One  cause,  suggested  by  the  facts  of  this  case, 
is  the  gradual  increase  or  decrease  in  the  value  of  land  under 
lease  for  a  long  term  of  years,  while  the  rent  remains 
constant.  It  was  argued  by  counsel  that  the  question,  so  far 
as  the  government  is  concerned,  is  merely  one  of  apportion- 
ment of  the  tax  between  the  landlord  and  the  tenant,  and 
that  therefore  the  question  of  unfairness  to  the  government 
could  not  arise,  since  what  would  not  be  obtained  from  the 
landlord  would  be  obtained  from  the  tenant.  But  this  is  not 
so.  The  tenant's  interest  must  be  assessed  bv  itself  at  its 
true  value,  irrespective  of  the  assessment  of  the  landlord's 
interest.     Now  if,  for  instance,  during  a  long  term  the  land 
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should  greatly  increase  in  value,  the  interests  of  both  tenant 
and  landlord  would  increase  in  value,  but  while  the  assess- 
ment of  the  tenant's  interest  M^ould  be  increased,  so  far  as 
this  cause  is  concerned,  the  assessment  of  the  landlord's 
interest,  if  the  eight  year  rule  were  followed,  would  remain 
the  same,  and  the  increase  in  the  value  of  his  interest  would 
not  be  assessed  to  any  one.  Suppose,  for  instance,  the  land 
18  worth,  as  agreed  in  this  case,  $15,000,  and  suppose  the 
term  is  about  to  expire.  The  tenant's  interest  would  then  be 
assessed  at  only  a  nominal  value,  if  at  all ;  the  landlord's  in- 
terest would  be  assessed  at  $3200,  and  a  value  of  $11,800 
would  not  be  assessed  to  any  one. 

It  is  unnecessary  for  us  to  decide  upon  whom  the  burden 
of  proof  lies  to  show  that  the  valuation  of  eight  years  rental 
is  "  manifestly  unfair  or  unjust,"  for,  admitting  for  the  pur- 
poses of  this  case  that  the  burden  is  on  the  assessor,  it  seems 
to  us  that  this  has  been  shown.  The  defendant  himself 
admits  that  the  land  unincumbered  by  the  lease  is  worth 
$15,000.  Its  fair  yearly  rental  estimated  on  the  basis  of  the 
statutory  rule  would  be  one-eighth  of  this  amount  or  $1876, 
an  excess  of  $1475  over  the  rent  actually  received.  The  lease 
at  the  time  as  of  which  the  land  was  assessed,  had  about  five 
and  three-fourths  years  to  run.  Without  taking  the  present 
worth  of  $1475  a  year  for  this  length  of  time  but,  favorably 
to  the  plaintiff,  taking  the  whole  amount,  five  and  three 
fourths  times  $1476,  we  find  that  not  quite  $8500  is  the  most 
that  the  plaintiff  could  say  that  the  value  of  his  land  is  depre- 
ciated by  reason  of  the  lease.  This  would  leave  not  less  than 
$6500  as  the  value  of  the  land  incumbered  by  the  lease,  or 
more  than  twice  the  amount  at  which  it  would  be  assessed  on 
the  basis  of  eight  years  rental.  It  is  obvious  therefore  tliat 
to  apply  the  rule  in  this  case  would  be  manifestly  unfair  and 
unjust  to  the  government.  It  would  be  to  allow  at  least  one 
half  of  the  value  of  the  plaintiff's  interest  to  escape   taxation. 

The  assessment  of  $20,000  which  was  made  in  this  case 
would  seem  to  be  very  unfair  and  unjust  to  the  plaintiff,  and 
no  doubt  would  have  been  reduced  by  the  Tax  Appeal  Court 
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if  an  appeal  had  been  made  to  that  body.  But  this  excessive 
assessment  is  a  wrong  which  we  cannot  rectify^  The  statute 
provides  that  the  eight  year  rule  shall  not  apply  where  it 
would  be  manifestly  unfair  or  unjust.  But  when  the  case  is 
once  taken  out  of  this  rule,  the  landlord's  interest  is  to  be 
assessed  like  any  other  interest  at  its  estimated  value.  As 
decided  repeatedly  by  this  Court,  we  cannot  rectify  a  mere 
error  of  valuation.  In  Mika  vs.  Kmidaen,  8  Haw.  196,  the 
landlord's  interest  was  assessed  at  $35,000,  the  yearly  rental 
being  $750,  and  the  lease  having  several  years  to  run.  The 
Court  held  that  it  could  not  interfere.  In  Knudaen  vs.  SfoUz, 
supra,  it  appeared,  as  it  does  not  in  this  case,  that  the  value 
w^as  estimated  on  a  wrong  legal  principle. 

The  judgment  of  the  District  Court  is  affirmed. 

F.  M,  Hatch,  for  plaintiff. 

W.  0.  Smith,  Attorney-General^  for  defendant. 


GLAUS  SPRECKELS  vs.  G.  W.  MACFAELANE. 

In  Equity. 

Appeal  from  First  Circuit  Judge,  First  CiRcurr. 

Hearing,  March  20,  1894.  Decision,  May  9,  1894, 

judd,  c.j.,  bickerton,  j.,  and  circuit  judge  cooper,  sittixg 
IN  PLACE  OF  Mr.  Justice  Frear,  disqualified. 

A  cause  in  equity  had  been  heard  and  determined  and  a  decree  of  sale 
nia4e,  and  the  complainant  thereafter  disposed  of  his  interest  in  the 
subject  matter  and  decree  made,  and  the  assignee  came  in  with  a 
sworn  petition  setting  out  the  fact  of  such  transfer  and  asked  that 
he  be  substituted  as  party  complainant,  held,  following  Watson  vi*- 
Watsan,  »  Haw.  889-92,  that  it  was  no  error  to  grant  the  substitution 
upon  such  motion.  A  supplemental  bill  is  not  essential,  the  tran»- 
fer  of  interest  being  voluntary'  and  consented  to  by  the  origiunl 
complainant. 


SPRECKELS  r«.  MACFARLANR  413 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  plaintiff's  bill  to  foreclose  a  lien  upon  certain  stock  in 
the  Waikapu  Sugar  Company,  pledged  by  defendant  as  a 
collateral  security  for  the  payment  of  a  promissory  note, 
had  been  heard  and  a  decree  of  sale  made  by  the  Court, 
which  said  decree  was  affirmed  by  this  Court  on  appeal. 

For  reasons  which  need  not  appear  here  the  sale  was 
ordered  postponed  from  time  to  time,  the  last  date  fixed  for 
the  sale  being  March  10th  last. 

Ou  the  6th  March,  C.  A.  Spreekels  filed  a  sworn  motion 
for  leave  to  aypear  as  party  plaintiff,  alleging  that  he  had 
acquired  all  the  interest  of  Claus  Spreekels  (plaintiff)  in  this 
cause  of  action  and  decree  existing  and  made  in  this  suit, 
setting  the  suit  out  particularly,  and  prayed  that  he  might  be 
substituted  as  plaintiff  in  place  of  said  Claus  Spreekels,  and 
that  he  might  be  allowed  to  be  a  bidder  at  the  sale,  Ac,  <fec. 
There  was  also  filed  a  consent  of  Claus  Spreekels  to  the  said 
substitution. 

The  Circuit  Judge  allowed  the  substitution  prayed  for  and 
allowed  C.  A.  Spreckles  to  bid  at  the  sale  of  the  stock 
ordered  to  be  sold  and  that  he  might  exercise  all  the  powers 
granted  to  the  plaintiff  in  the  decrees  heretofore  made  in  the 
said  suit.  Whereupon  C.  A.  Spreekels  filed  an  appearance  as 
plaintiff  and  named  counsel  (Mr.  Hatch)  to  prosecute  his 
suit. 

An  appeal  was  taken  to  this  order  of  substitution  and  it  is 
urged  by  defendant  that  complainant  having  sold  his  interest 
in  the  subject  matter  of  the  suit,  his  assignee  cannot  be 
allowed  to  be  substituted  for  him  upon  a  mere  motion,  but 
that  a  supplemental  bill  should  be  filed. 

The  Circuit  Judge  allowed  the  substitution  asked  for  upon 
the  authority  of  Watson  vs.  Watson,  9  Haw.,  389-92  (decided 
February  2,  1894)  This  was  a  bill  for  partition  which  had 
been  heard  and  determined  and  a  decree  made  ordering  the 
sale,  but  which  had  not  been  executed.  Meanwhile  some  of 
the  parties  plaintiff  had  sold  their  interests  as  joint  tenants 
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to  a  third  party  who  came  in  by  motion  after  notice  to  all 
the  parties,  and  the  Court  upheld  his  position.  We  see  do 
good  reason  for  not  abiding  by  this  decision.  It  is  true  that 
the  Court  did  not  have  the  advantage  of  a  very  full  argument 
upon  this  point,  but  objection  was  made  and  it  was  con- 
sidered and  authorities  were  cited  to  the  Court  upon  the 
point. 

In  the  case  before  us  every  point  which  could  be  made  in 
behalf  of  defendant  has  been  made,  and  the  case  has 
proceeded  slowly  and  deliberately  to  its  close,  the  actual  sale 
of  the  pledge  only  remaining,  and  we  cannot  conceive  of  any 
advantage  to  be  gained  by  defendant  by  compelling  the 
plaintiflF  to  proceed  by  supplemental  bill,  unless  the  gaining 
of  time  is  an  advantage  to  him.  Certainly  no  injury  would 
result  to  the  defendant  by  allowing  the  substitution  of  the 
assignee  of  the  pledge  to  be  effectuated  upon  motion.  He 
wo\ild  be  as  fully  protected  by  res  adjndicata  in  one  method 
of  procedure  as  in  the  other.  We  do  not  see  any  reason  in 
equity   and    good    conscience    why    he    should    subject   the 

« 

assignee  of  the  pledge  to  the  expense  of  a  supplemental  bill 
and  the  delay  and  difficulty  in  putting  in  his  proofs  afresh 
and  in  meeting  the  defendant's  defense  a  second  time. 

The  modern  equity  practice  is  in  favor  of  simplicity  and  of 
more  speedy  and  less  expensive  methods  of  procedure.  In 
the  cases  cited  by  defendant  we  do  not  find  that  they  meet 
the  question  whether  a  motion  would  not  answer  the  purpose 
of  putting  before  the  Court  the  fact  of  transmission  j:;^Hrfen/e 
lite  of  interest  in  the  subject  matter  of  a  bill. 

The  general  doctrine  is  that  if  after  a  suit  has  been 
instituted  any  circumstance  occurs  which,  without  abating 
the  suit,  occasions  an  alteration  in  the  interest  of  anv  of  the 
parties,  or  renders  it  necessary  that  new  parties  should  be 
brought  before  the  Court,  the  proper  method  of  doing  it  is 
by  supplemental  bill.     2  Daniel  Ch.,  1663. 

This  text  writer  says  further,  p.  1664,  that  an  assignment 
or  alienation  pendente  lite  is  not  permitted  to  affect  the  right 
of  the  other  parties  unless  the  alienation  disables  the  party 
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from  perforuiing  the  decree  of  the  court  in  which  case  a 
supplemental  bill  is  necessary  to  bring  the  assignee  in.  And 
on  page  1665,  **  Where,  however,  the  assignment  pettdente  lite, 
is  of  an  equitable  interest,  and  not  as  in  the  case  of  bankT 
ruptcy  by  operation  of  law,  there  does  not  seem  to  be  any 
absolute  necessity  for  the  assignee  to  be  brought  before  the 
court,  nor  does  it  seem  to  be  material  whether  the  assignee 
is  a  plaintiff  or  defendant  to  the  bill.  In  such  a  case,  how- 
ever, (unless  the  alienee  can  be  protected  by  the  ordinary 
course  of  petitioning  for  an  order  that  the  alienor  may  not 
take  the  fund  he  is  entitled  to  in  the  suit  out  of  court,  with- 
out notice  to  him,)  he^the  alienee,  may  make  himself  a  party  by 
supplemental  bill."  It  would  appear  from  this  and  subsequent 
citations  from  this  author  that  the  court  could  direct  a  simple 
order  on  petition  that  the  alienee  attend  the  Master  under  a 
decree.  In  Sedgwick  vs.  Clerelo.nd,  7  Paige,  287,  cited  by  defen- 
dant's counsel,  the  complainant  had  made  an  assignment  of  his 
interest  to  a  receiver  under  an  order  made  in  another  cause, 
and  the  chancellor  held  that  the  complainant  could  not  proceed 
until  his  assignee  was  made  a  party  by  a  supplemental  bill 
and  if  the  defendant  wishes  in  such  case  to  have  the  suit  pro- 
ceeded with,  he  should  apply  to  the  court  for  an  order 
that  the  assignee  file  a  supplemental  bill.  Here  the  transfer 
was  not  voluntarv,  and  the  court  held  that  as  it  was  consider- 
ed  to  be  by  operation  of  law,  the  receiver  should  file  a  bill 
in  his  own  name  to  continue  the  proceedings  for  the  benefit 
of  the  trust  he  was  invested  with. 

A  fair  inference  from  this  case  would  be  that  where  the 
transfer  was  voluntary,  as  in  this  case,  a  supplemental  bill 
would  not  be  necessary. 

It  is  urged  upon  us  by  defendant's  counsel  that  a  motion 
can  only  be  made  by  a  party  to  the  cause.  This  is  the 
general  rule.  But  in  Callender  vs.  R.  R.,  11  Ohio  St.,  520, 
the  court  says  that  "  the  right  of  making  and  being  heard  on 
his  motion  has  been  very  properly  extended  by  courts  to 
those  having  an  interest  in  the  subject  matter  though  not 
parties.     This,  in  actions  of  replevin,  attachment,  and  in  cases 
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of  distribution  of  money,  it  has  been  the  practice  to  entertain 
and  hear  motions  made  by  persons  in  interest,  though 
strangers  to  the  record.  And  this  oflSce  of  a  motion  and  its 
extent  as  thus  established  by  usage  in  courts,  is  clearly 
recognized  by  the  Civil  Code  of  Procedure."  We  see  that 
the  usage  was  considered  to  be  established  before  the  statute 
was  made.  This  case  is  one  of  those  upon  which  the  follow- 
ing text  in  15  Eucycl.  of  Law,  p.  891,  is  founded^—*'  A  motiou 
may  be  made  by  any  party  to  the  record,  and  this  right  of 
making  and  being  heard  on  their  motion  has  been  extended 
by  the  courts  to  those  having  an  interest  in  the  subject 
matter,  though  not  parties.' 

But  in  the  case  before  us  there  was  more  than  a  mere 
motion.  It  contained  allegations  of  fact  and  was  in  the  form 
of  a  petition  and  was  sworn  to,  and  the  other  party  was 
served  with  a  notice  of  it.  We  think  that  it  fully  served  the 
purpose  of  a  supplemental  bill,  and  would  bind  the  assignee 
by  its  result. 

The  conclusion  we  have  reached  is  that  at  the  stage  in 
which  this  case  was,  it  was  proper  to  procure  the  substitution 
of  C.  A.  Spreckels  for  Claus  Spreckels  in  the  manner  and 
form  as  it  was  done,  and  we  find  no  good  reason  for  depart- 
ing from  the  decision  in  Watson  vs,  Watson. 

The  appeal  is  therefore  dismissed. 

F,  M,  Hatch,  for  plaintiff. 

A.  S.  Harticell  and  C.  W.  Ashfoi'd,  for  defendant. 
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THE   HAWAIIAN    COMMERCIAL  AND   SUGAR  COM- 
PANY  v8.  THE  WAIKAPU   SUGAR  COMPANY. 

Appeal  from  Judd,  C.  J. 

Hearing,  March  20,  1894.  Decision,  July  12,  1894. 

Judd,  C.J.,  Bickerton  J.,  and  Circuit  Judge  Whiting,  sit- 
ting IN  place  of  Mr.  Justice  Frear,  disqualified. 

The  report  of  commissioners  for  the  partition  of  lands  is  in  the  nature 
of  a  verdict  of  a  jury  or  a  decision  of  a  Judge  without  a  jury,  and 
should  not  he  set  aside  as  against  the  evidence,  unless  the  evidence 
clearly  shows  error  in  fact,  and  that  the  commissioners  did  not  fol- 
low the  evidence  produced  before  them. 

Partition  is  not  a  statutory  proceeding  and  a  Court  of  Equity  has  juris- 
diction, and  the  equitable  rights  and  principles  governing  partition 
apply. 

The  lay  of  the  land,  contiguity,  value,  location  and  availability  and  oc- 
cupation are  among  the  equities  applicable  to  partition. 

Opinion  of  the  Court,  by  Whiting,  Judge. 

An  order  was  made  for  the  appointment  of  commissioners 
for  the  partition  of  certain  lands  known  as  the  Waikapu 
Commons  and  a  portion  of  Pulehunui  on  the  island  of  Maui, 
and  it  was  ordered  and  decreed  that  partition  be  made  of  the 
lands,  premises  and  hereditaments  described  and  set  forth  in 
plaintiff's  bill  of  complaint  and  that  three  commissioners  be 
appointed  for  the  purpose  of  making  such  partition,  who 
were  directed  to  make  such  partition  as  shall  be  just  and 
equitable  in  the  premises,  and,  to  that  end,  to  divide  said 
lands  and  premises  into  two  equal  half  parts,  quantity  and 
quality  relatively  considered,  and  that  they  allot  to  the 
plaintiff,  the  Hawaiian  Commercial  and  Sugar  Company,  one 
of  the  said  equal  half  parts,  and  to  the   defendant,  the  Wai- 
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kapu  Sugar  Company,  one  of  the  said  equal  half  parts,  to  be 
held  and  enjoyed  bv  the  said  parties  in  severalty. 

And  that  the  said  commissioners  shall  designate  the  partn 
or  portions  so  allotted  to  each  of  the  said  parties,  and  the 
boundaries  thereof,  by  sufficient  description  and  monument. 

And  it  was  further  ordered  that  the  said  commissioners  do 
make  full  and  ample  report  to  this  Court  of  their  proceedings 
in  this  behalf,  under  their  hands,  or  under  the  hands  of  any 
two  of  them,  specifying  the  manner  in  which  they  shall  have 
executed  this  order,  and  describing  the  lands  divided  and  the 
parts  or  shares  allotted  to  each  party,  with  the  quantity, 
courses  and  distances  of  each  share,  and  description  of  the 
parts,  stones  and  other  monuments  thereof,  and  the  items  of 
their  charges  and  expenses. 

And  it  was  further  ordered  that  the  parties  hereto  he  and 
they  are  hereby  required  to  produce  to  and  leave  with  the 
said  commissioners,  for  such  time  as  the  commissioners 
shall  deem  reasonable,  all  deeds,  writings,  surveys  and  maps 
relating  to  the  said  premises  or  any  part  thereof. 

And  it  was  further  ordered  that  in  case  partition  of  said 
premises  cannot  be  made  with  perfect  equality  between  the 
said  parties,  according  to  their  respective  rights  and  interests 
therein  unless  compensation  be  made  to  one  of  said  parties 
by  the  other  of  them  for  equality  of  partition,  that  then,  and 
in  that  case,  the  said  commissioners  ascertain  and  report  the 
proper  compensation  which  ought  to  be  made  for  equality  of 
partition,  and  by  which  of  the  said  parties  the  same  should 
be  paid,  and  t<)  which  the  same  ought  to  be  allowed. 

The  commissioners  were  appointed  and  duly  reported,  as 
follows : 

"  Immediately  on  being  appointed,  your  commissioners,  in 
company  with  counsel  for  both  sides,  visited  Maui  and 
examined  the  land  in  question.  We  find  that  owing  to  the 
natural  lay  of  the  land  the  Hawaiian  Commercial  &  Sugar  Co. 
have  occupied  the  eastern  or  Haleakala  side  of  the  commons, 
while  the  Waikapu  Sugar  Co.  have  occupied  the  western  or 
Waikapu  side.     The   Hawaiicin  Commercial  and    Sugar  Co. 
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have  cultivated  and  planted  in  sugar  cane  a  considerable 
portion  of  the  available  sugar  land  on  the  side  occupied  by 
them,  as  well  as  having  fenced  and  generally  improved  the 
same.  The  Waikapu  Sugar  Co.  have  fenced  and  planted  in 
sugar  cane  on  their  side  about  100  acres,  the  balance  of  the 
land  being  used  for  pasture,  with  the  exception  of  about  100 
acres  near  Maalaea  which  has  been  fenced  and  planted  with 
algaroba  trees  by  the  Waikapu  Sugar  Co.  We  have,  after 
carefully  examining  into  the  natural  conditions  and  interests, 
and  taking  into  consideration  the  improvements  of  each  of 
the  parties,  and  having  taken  the  evidence  of  Messrs.  H. 
Center  and  W.  H.  Corn  well,  arrived  at  the  conclusion  that 
the  only  equitable  partition  would  be  from  north  to  south, 
that  is  dividing  the  commons  into  an  easterly  and  westerly 
portion  similar  to  the  present  occupation,  and  in  conformity 
with  this  view  we  have  determined  on  the  following  division:'' 
— Here  follows  description  by  metes  and  bounds — "  giving  to 
the  eastern  section,  which  we  award  to  the  Hawaiian  Com- 
mercial and  Sugar  Co.  an  area  of  5470  acres,  and  to  the 
western  section,  which  we  award  to  the  Waikapu  Sugar  Co. 
an  area  of  6810  acres  below  the  foot  hills,  with  the  addition 
of  the  Waikapu  mountain  lands,  amounting  to  about  2730 
acres  above  the  line  of  the  foot  hills. 

"On  the  eastern  section  awarded  to  the  Hawaiian  Com- 
mercial and  Sugar  Co.  we  estimate  an  area  of  2770  acres, 
more  or  less,  of  cane  land  of  varying  quality,  situated  mostly 
at  the  northern  and  western  portions,  with  a  small  portion  at 
the  south-western  quarter.  Of  the  2700  acres  more  or  less 
of  poor  rockj'  and  a  large  portion  is  located  along  the  south 
and  south-eastern  part  of  this  tract. 

"  On  the  western  or  Waikapu  section  we  subdivide  the  6810 
acres  about  as  follows  :  In  the  south  and  west  portions 
2335  acres,  and  in  the  south-east  portion  about  510  acres,  a 
total  of  2845  acres  of  cane  land  of  varying  quality.  The 
northern  part  of  1735  acres  is  almost  entirely  worthless  as 
cane  land,  also  540  acres  close  to  the  foot  hills,  being  about 
half  of  the  tract  between  the  road  and  the  hills,  also  about 
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880  acres  along  the  central  portion  of  the  Waikapu  section, 
and  810  acres  more  or  less  along  the  shores  of  Maalaea  Bay 
including  Kealia  pond  and  adjacent  land,  a  total  of  3963 
acres  of  poor  land. 

vThe  mountain  land  contains  approximately  2730  acres 
above  the  line  of  the  foot  hills,  and  is  practically  of  no  value, 
except  as  pasturage  at  certain  times  of  the  year. 

The  Hawaiian  Commercial  and  Sugar  Co.  are  to  be  allowed 
to  mature  and  take  off  without  let  or  hindrance  the  cane  now- 
planted  by  them  on  the  land  which  by  this  partition  falls  to 
the  Waikapu  Sugar  Co.  and  situated  as  follows :  A  small 
area  at  the  north-eastern  corner,  and  also  a  25 -acre  patch 
near  the  central  portion." 

The  defendants  excepted  to  the  commissioner's  report  as 
follows : 

**  And  now  comes  the  said  G.  W.  Macfarlane  on  behalf  of 
the  defendant  and  excepts  to  the  partition  recommended  by 
the  commissioners  in  their  report  herein  filed  on  the  grounds 
that  and  in  that  such  partition  of  the  common  property 
would  not  be  either  just  or  equitable,  but  would  be  unequal 
and  unfair,  inasmuch  as  it  would  fail  to  set  apart  to  the 
defendant  a  just,  fair  «nd  equal  portion  of  the  common  pro- 
perty, and  that  the  portion  proposed  to  be  set  apart  to  the 
defendant  is  not  equally  advantageous  for  cane  cultiA'ation  by 
the  defendant  or  for  renting  to  others  for  such  cultivation, 
and  that  it  is  vastly  inferior  in  actual  value  to  the  portion 
proposed  to  be  set  apart  to  the  plaintiff.  Wherefore  the 
defendant  asks  that  the  said  report  may  be  altogether  set 
aside  or  modified  in  accordance  with  the   above  exceptions.'' 

At  the  hearing  on  the  confirmation  of  this  report,  oral 
testimony  and  affidavits  were  presented  to  the  Chief  Justice 
who  rendered  the  following  decision : 

"  The  report  of  the  three  commissioners  appointed  to  parti- 
tion the  land  owned  as  tenants  in  common  between  them  in 
equal  shares  was  filed  on  the  5th  December  last.  •  Exception 
to  it  was  taken  by  the  respondent.  The  report  shows  that 
the   commissioners   carefully   considered   the   whole   matter, 
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Tisited  the  estate  to  be  divided  and  arrived  at  conclusionB 
that  seemed  to  them  to  be  just  and  equitable  to  both  parties. 
Both  parties  presented  evidence  before  me  in  the  shape  of 
oral  testimony  and  written  affidavits.  Without  reviewing 
the  report  or  the  evidence  submitted  in  detail  I  am  of 
opinion  that  the  exception  to  the  report  is  not  sustained  and 
that  the  report  should  be  approved  and  that  the  partition 
therein  advised  should  be  made.     Decree  accordingly." 

Upon  which  a  decree  was  signed  as  follows : 

"The  report  of  the  commissioners  appointed  to  make 
partition  having  come  before  the  Court  on  a  motion  to  confirm 
the  same,  and  counsel  for  complainant  and  respondent  having 
been  he^rd,  and  the  Court  being  of  opinion  that  the  excep- 
tions filed  by  respondent  should  be  overruled  and  the  report 
confirmed  :  It  is  ordered,  adjudged  and  decreed  that  the  said 
report  of  the  commissioners  appointed  herein  to  make  partition 
be  and  is  hereby  confirmed,  and  that  the  fees  of  said  com- 
missioners taxed  at  one  hundred  dollars  each  and  expense^s  of 
all  the  commissioners  amounting  to  $154.26,  be  borne  by  the 
parties  equally  ;  and  that  the  parties  make  conveyances  to 
each  in  accordance  with  said  report." 

And  thereupon  defendant  filed  its  notice  of  appeal  as 
follows : 

**  And  now  comes  George  W.  Macfarlane  on  behalf  of  the 
defendant  in  the  above  entitled  suit,  and  appeals  to  the 
Supreme  Court  in  Banco  from  the  decision  and  order  of  His 
Honor  the  Chief  Justice  and  Chancellor  herein  filed  January 
4,  1894,  wherein  and  whereby  the  report  and  findings  of  the 
commissioners  appointed  to  make  partition  of  the  property 
owned  in  common  by  the  parties  hereto  was  and  is  confirmed, 
and  the  exceptions  thereto  overruled." 

The  exception  to  the  commissioners'  report  is  based  (1) 
upon  the  evidence  before  the  Court,  and  also  upon  affidavits 
and  evidence  produced  before  the  Chief  Justice  at  the  hear- 
ing, and  (2),  upon  points  of  law  to  the  effect  that  the  com- 
missioners have  adopted  incorrect  and  false  principles  in 
making  the  partition. 
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The  evidence  presented  before  the  cominissiouera  is  not 
before  us,  and  we  are  of  opinion  that  the  matters  set  forth  in 
the  affidavits  do  not  warrant  the  setting  aside  of  the  commis- 
sioners' report,  which  is  in  the  nature  of  a  verdict  of  a  jury 
or  a  decision  of  a  Judge  without  jury,  and  should  not  be  set 
aside  unless  the  evidence  clearlv  shows  error  in  fact,  and  that 
the  commissioners  did  not  follow  the  evidence  produced 
before  them.  The  affidavits  cannot  be  considered  as  newly 
discovered  evidence  in  this  case.  The  parties  could  have 
produced  such  before  the  commissioners.  Further  the  state- 
ments of  the  affiants  on  part  of  the  defendant  do  not  clearly 
show  upon  what  they  base  their  facts  and  opinion,  and  are 
not  of  weight  sufficient  to  set  aside  the  report. 

The  respondent  claims  that  this  is  a  statutory  proceeding 
and  not  equity,  and  cites  cases  in  Massachussetts. 

Marshall  vs,  Crehore,  13  Met.,  468,  where  the  court  held  : 

That  the  statutes  of  Massachusetts  took  away  the  equity 
power  and  rules  governing  partition  and  created  an  action  at 
law  by  petition  which  not  onW  partitioned  the  land,  but  also 
put  in  issue  the  title  of  claimants,  and  the  court  says  that 
the  consequences  of  the  statute  omitting  the  allowance  of 
improvements  to  one  tenant  in  common  who  made  them  was 
inequitable,  yet  it  was  for  the  legislature,  if  they  judged  it 
expedient,  to  extend  the  law  of  improvements  to  cases  of 
partition.  Partition  in  Massachusetts  is  purely  a  statutory 
proceeding  and  not  equity. 

In  Husband  vs.  Aldrick,  135  Mass.,  317,  the  court  expressly 
decided  that  in  Massachusetts,  courts  of  equity  have  no 
jurisdiction  in  matters  of  partition ;  the  statute  of  partition 
in  that  State  excludes  that  jurisdiction,  and  the  court  of 
equity  does  not  even  have  concurrent  jurisdiction  therein  with 
courts  of  law.  The  case  of  IVhiie  vs.  Moses,  21  Cal.,  34,  does 
not  apply  to  the  claims  of  respondent.  It  was  a  case  in  eject- 
ment and  the  court  simply  ruled  that  defendants  were  not 
entitled  to  have  the  value  of  the  improvements  put  upon  the 
premises  by  them   deducted  from  the   damages,   because  it 
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does  not  appear  that  they  hold  "  under  color  of  title  adversely 
to  the  claims  of  the  plaintiff  in  good  faith.'^ 

Green  vs.  Buddie,  8  Wheat ,  1.  A  case  of  ejectment  is  a 
statutory  proceeding  and  does  not  involve  partition  or  any 
equities  of  partition,  and  we  fail  to  see  its  bearing. 

Dothaze  vs.  Stuart,  35  Miss.,  251,  is  a  case  under  the  statutes 
of  Missouri  which  gives  to  the  defendant  in  the  ejectment  the 
right  to  recover  the  value  of  improvements  made  by  him  in 
good  faith  before  notice  of  the  defect  of  title. 

However,  this  Supreme  Court  of  Hawaii  has  heretofore  in 
this  cause  of  partition  decided  that  the  rules  and  principles 
of  equity  govern  and  are  applicable  to  causes  of  partition. 

There  is  no  lack  of  authority  for  the  proposition  that  in 
cases  of  partition  a  court  of  equity,  proceeding  upon  the 
ground  of  its  general  equity  jurisdiction,  administers  its  relief 
ejc  aequo  et  bono,  and  by  its  decree  adjusts  the  equitable  rights 
of  all  the  parties.  (1  Story,  Eq.  Jur.  Sec.  656A.)  For 
example,  where  one  joint  owner  has  put  improvements  on  the 
property,  either  the  part  so  improved  will  be  assigned  to  him 
at  the  value  of  the  land  without  the  improvements  or  com- 
pensation will  be  adjudged  to  him.  (Hall  vs,  Piddock,  21  N. 
J.  Eq.  311.)  Again,  such  part  of  the  land  as  may  bo  more 
advantageous  to  one  of  the  parties  on  account  of  its  proximity 
to  his  other  land  or  for  any  other  reason,  will  be  allotted  to 
him  if  it  can  be  doue.  The  equitable  principles  apply  and 
have  a  controlling  effect  unless  there  is  a  positive  statute  rule 
to  wJuch  the  Court  must  conform. 

Cochran  vs.  Shoenherget\  33  Fed.  Rep.  397. 

We  find  no  error  in  the  commissioners  taking  into  con- 
sideration the  natural  lay  of  the  land  and  the  occupation  of 
parts  by  the  parties.  Location  and  availability  are  equitable 
grounds  for  setting  apart  a  certain  portion  to  a  particular 
party.  The  commissioners  found  that  it  was  mutually 
advantageous  to  plaintiff  and  defendant  that  each  should  be 
awarded  a  portion  contiguous  to  its  own  plantation.  A  con- 
sideration of  the  lay  of  the  land  was  not  improper  so  far  as  it 
took  into  consideration  the  fact  of    adjoining  ownership.     It 


424  MARCH,  1894.     . 

was  competent  for  the  commissioners,  having  divided  the 
land  into  two  equal  portions,  to  consider  this  fact  of  adjoin- 
ing ownership  in  determining  which  portion  should  be  given 
to  the  plaintiff  and  which  to  the  defendant.  "Equal  half 
parts "  does  not  in  such  case  mean  equal  acreage  acre  for 
acre,  but  it  includes  value,  location,  availability  and  contiguity. 

The  commissioners  have  made  a  fair  and  just  partition, 
and  it  is  sustained,  and  the  exceptions  are  overruled,  the  de- 
cree affirmed,  and  the  cause  is  remanded  to  the  Chief  Justice 
to  complete  the  partition. 

F.  M.  Hatch,  for  petitioners. 

A,  S.  Hartwell  and  C.  JV,  Ashfordy  for  respondents. 


T.  B.  MURRAY  vs.  J.  F.  COLBURN. 

excepiions. 
Hearing,  March  21,  1894.  Decision,  April  5,  1894. 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    JJ. 

Upon  appeal  from  a  District  to  a  C-ircuit  Court,  the  bond  for  costs  to 
accrue  should  be  to  the  Clerk  of  the  Court  and  not  to  the  appellee. 

Opinion  of  the  Court,  by  Frear,  J. 

This  case  cames  up  on  exceptions  to  a  ruling  of  the  Circuit 
Court  dismissing  defendant's  appeal  from  the  District  Court 
of  Honolulu  on  the  ground  that  the  appeal  bond  was  made 
payable  to  the  plaintiff  instead  of  to  the  clerk  of  the  Court. 
The  statute  (Sec.  68,  Ch.  LVIL,  Laws  1892)  calls  for  a 
"  sufficient  bond "  for  **  costs  further  to  accrue "  without 
designating  to  whom  it  should  be  made  payable.  It  seems  to 
us  that  the  obligee  of  a  bond  for  costs  should  be  the  person 
to  whom  the  costs  are  payable,  namely,  the  clerk  of  the  Court. 
Such  has  long  been  the  practice  here  under  the  former  rules 
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of  the  Su])reii}e  ami  Circuit  Courts,  and  although  there  is 
not  at  present  any  rule  designatiug  who  the  obligee  should 
be  in  bonds  given  on  appeal  to  the  Circuit  Court,  as  there  is 
in  cases  appealed  to  the  Supreme  Court,  yet  on  general  prin- 
ciples, in  the  absence  of  statute  or  rule  to  the  contiary,  a 
bond  should  be  made  payable  to  the  party  who  is  to  be 
secured.  This  seems  to  have  been  the  view  taken  in  yakuai- 
mauo  vs.  Achoi^  5  Haw.,  591,  where  the  Court  said  that  the 
bond  for  costs  to  accrue  filed  on  exceptions  to  an  order  deny- 
ing or  granting  a  motion  for  a  new  trial  should  be  made 
payable  to  the  clerk  of  the  Court,  and  not  to  the  plaintiff. 
But  in  JoUva  vs.  KanJitlcofi,  7  Haw.,  731,  the  majority  of  the 
Court,  without  referring  to  Xakuaimcnw  vs,  Achoi,  expressed 
an  opinion  that  such  bond  should  be  to  the  appellee.  This 
view,  however,  was  based  on  the  assumption  that  such  bond 
sbould  be  conditioned  against  disposition  of  defendant's 
property  as  well  as  for  ])ayment  of  costs,  in  which  case  it 
ought  to  have  been  to  the  plaintiff  since  he  was  the  party 
chiefly  interested,  and  only  one  bond  was  required  by  the 
rule.  In  Kaheaud  vs.  Nalifua,  8  Haw.,  227,  the  Court,  refer- 
ring to  Joliru  vfi,  Kaulukou,  said  that  the  bond  filed  with  a 
motion  for  a  new  trial,  which,  if  filed  by  a  defendant  jigainst 
whom  a  verdict  had  been  rendered,  was  required  to  be 
conditioned  against  disposition  of  property  as  well  as  for 
payment  of  costs,  should  be  "to  the  appellee  and  not  to  the 
clerk,  as  the  bond  for  costs  may  be."  In  this  case  and  also 
in  Kaniku  vs.  MonHnrrai^  8  Haw.,  229,  in  which  also  reference 
was  made  to  Joliva  vh.  Kauhikofiy  the  Court  were  of  the 
opinion  that  the  bond  might  properly  be  made  to  the  appellee 
although,  under  the  peculiar  circumstances  of  those  cases,  the 
condition  against  disposition  of  property  was  deemed  un- 
necessary. 

The  remarks  of  the  Court  upon  this  subject  in  most  of 
these  cases  were  of  the  nature  of  ohiier  dicta,  the  drift  of 
which,  however,  is  that  where  a  bond  to  secure  costs  alone  is 
required  by  statute  or  rule  of  Court  it  should  be  made  to  the 
clerk,  but  where  it  is  required  for   security  against  disposi- 
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tion  of  property  as  well  as  for  payment  of  costs,  it  should  be 
to  the  appellee,  even  though  particular  circumstances  may 
make  the  insertion  of  the  first  of  these  conditions  uu- 
necessary,  as  where  the  judgment  is  for  the  possession  of  laud 
only  without  damages.  This  rule  secures  uniformity  and 
certainty  in  practice  and  should  be  adhered  to.  The  bond 
in  this  case  being  held  insufficient,  the  irregularity  could  not 
be  remedied  by  allowing  a  proper  bond  to  l>e  substituted. 
The  filing  of  a  proper  bond  within  the  proper  time  is  a 
statutory  requirement,  which  cannot  l>e  set  aside  in  the 
discretion  of  the  Court. 

The  exceptions  are  overruled. 

E,  Jolniso)),  for  plaintiff. 

C.  CreigliioUy  for  defendant. 


IN  THE  MATTER  OF  THE  GUARDIANSHIP  OF  H.  G. 

McGREW. 

Appeal  from  Cooper,  Judge. 

Hearing,  March  22,  1894.  Decision,  April  19,  1894. 

JuDD,  C.J.,  Biokerton  and  Frear,  J  J. 

A  l.'ircuit  Judjje  in  Probate  may  order  a  t^uardiaii  to  ixiy  couusel  feet<  U» 
his  ward's  wife  to  enable  her  to  defend  in  proceedings  broujrht  to 
deju'ive  her  of  the  custody  of  her  infant  child. 

Opinion  of  the  Court,  by  Frear,  J. 

This  is  aD  appeal  from  an  order  of  Circuit  Judge  Cooper 
that  C.  L.  Carter,  guardian  of  H.  G.  McGrew,  pay  $50  as 
counsel  fee  to  Sinette,  wife  of  said  H.  G.  McGrew,  to  enable 
her  to  defend  in  proceedings  brought  to  deprive  her  of  the 
custody  of  her  infant  son,  Eeynold  Brodie  McGrew,  and  tt> 
have  a  guardian  appointed  over  him. 
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Coniisel  for  the  appellee  eoutends  that  the  order  is  not 
appealable  because  the  matter  lies  wholly  within  the  dis- 
cretion of  the  trial  Judge.  It  may  be  that  in  a  case  in  which 
an  order  of  this  nature  might  lawfully  be  made  and  in  which 
th^re  has  been  no  abuse  of  discretion,  an  appellate  court 
would  neither  reverse  an  order  granting  or  refusing  counsel 
fees,  nor  alter  the  amount  awarded,  if  any.  But  in  this 
instance  the  guardian  contends  that  the  Court  has  no 
authority  whatever  in  the  matter  of  counsel  fees,  no  authoritv 
even  to  hear  the  motion  for  counsel  fees,  his  objecftion  being 
made  in  the  form  of  a  motion  to  dismiss,  based  upon  the 
grounds  that  no  request  had  first  been  made  of  him  for  fees, 
and  that  the  allegations  in  the  motion  were  immaterial.  The 
first  of  these  grounds  is  the  one  chiefly  relied  upon.  It  is 
argued  that  the  guardian  acts  independently  of  the  Court  and 
that  there  should  be  some  neglect  of  duty  on  his  part  before 
the  power,  of  the  Court  is  invoked.  It  seems  to  us  that  the 
question  is  not  whether  there  has  been  a  neglect  of  duty  by 
the  guardian,  but  whether  the  applicant  is  under  the  circum- 
stances of  the  case  in  justice  entitled  to  counsel  fees  irres- 
pective of  the  question  whether  a  demand  has  first  been  made. 
We  know  of  no  law  which  prescribes  that  a  request  is  a  con- 
dition precedent  to  a  right  to  fees  in  such  a  case  as  this.  A 
guardian,  it  is  true,  has  larger  discretion  and  acts  more 
independently  of  the  Court  in  the  management  of  the  ward's 
estate  under  our  laws  than  in  England  and  some  other 
jurisdictions,  but  he  is  nevertheless  an  officer  of  the  Court 
and  subject  to  its  direction,  and  our  statute  expressly  provides 
that  "  every  guardian  shall  account  for  and  dispose  of  the 
personal  estate  of  the  ward  as  directed  by  the  judge."  Civil 
Code,  Sec.  1360.  While  a  guardian  may  perhaps  in  the 
exercise  of  his  powers  properly  allow  counsel  fees  in  a  case 
uf  this  kind,  if  so  requested,  without  first  obtaining  leave  of 
court,  we  see  no  reason  why  the  court  cannot  order  him  to 
pay  such  fees  at  any  time  wnether  he  has  first  passed,  or  had 
an  opportunity  to  first  pass,  upon  the  question  or  not. 
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The  order  of  the  Circuit  Judge  must   stand  and  the  appeal 
is  dismissed. 

Carter  &  Carter,  for  the  appellant. 
C.   IV.  Ashford,  for  the  appellee. 


PROVISIONAL    GOVERNMENT    OF    THE    HAWAIIAN 

ISLANDS  i's.  MURA  (Japanese). 

Larceny. 

ExCEFnONS    FHOM    ClHCUIT    COUHT,    FlFTH    Jui>T(TIAL   ClliCUlT. 

Hearing,  Marcjh  26,  1894.  Decision,  April  14,  1894 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    J  J. 

riri'uit  courts  must  entortain  appealt*  fi'oni  district  coui'ts  for  raiti^jJi- 
tion  of  sentence,  notwithstanding  the  fiu*t  that  a  ploa  of  jjuilty  whs 
made  in  the  lower  court. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  defendant  was  first  charged  in  the  District  Court  of 
Kawaihau,  Island  of  Kauai,  with  larceny  (in  the  4th  degree) 
by  stealing  a  redwood  board  valued  at  $1.50,  to  which  charge 
he  pleaded  guilty,  and  was  sentenced  by  the  magistrate  to 
imprisonment  at  hard  labor  for  six  months  and  costs  §3,  this 
being  the  maximum  penalty  prescribed  by  the  statute.  The 
defendant  appealed  to  the  Circuit  Court,  of  the  Fifth  Judicial 
Circuit,  and  the  matter  came  on  at  the  March  Term,  1894,  of 
said  Court.  The  Deputy  Attorney-General  made  the  follow- 
ing motion  :  "  And  now  comes  the  x\ttorney-General  by  his 
deputy  G.  K.  Wilder,  and  moves  that  the  appeal  in  the  above 
entitled  case  be  dismissed  tor  that  (1)  defendant  having 
pleaded  guilty  in  the  district  court  to  the  charge  of  larceny 
no  appeal  lies  from  the  judgment  of  said  court,  the  sentence 
being  legal,  it  being  an  appeal  without  a  jury. 
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**  (2).  The  notice  of  appeal  as  required  by  law  has  not 
been  tiled."  The  Court  granted  the  motion  and  dismissed 
the  appeal,  and  the  defendant  took  exceptions,  and  the 
matter  now  comes  here  ob  a  bill  of  exceptions  duly  allowed 
by  the  presiding  Judge  at  the  said  term.  The  first  question 
is,  has  the  defendant  a  right  to  appeal  for  mitigation  of  sen- 
tence, after  he  has  pleaded  guilty  in  the  lower  court.  It  has 
always  been,  and  is  now,  allowed  in  our  courts ;  numerous 
eases  might  be  cited  as  to  this.  In  fact,  we  are  not  aware 
of  any  case  in  our  courts  where  this  right  of  appeal  has 
been  questioned  before.  The  plea  of  guilty  admits  the  facts 
charged,  consequently  there  is  no  issue  of  fact  for  the  jury  to 
pass  upon  ;  it  becomes  a  question  for  the  appellate  court  to 
decide  from  the  circumstances  of  the  case  as  presented  to  it 
whether  the  sentence  was  excessive.  It  would  be  a,  great 
hardship  for  a  defendant  where  an  excessive  sentence  had 
been  imposed,  through  the  prejudice  or  bias,  perhaps  temper 
of  a  magistrate,  to  be  deprived  of  any  appeal  and  have  to 
submit  to  an  unjust  punishment.  The  sentence  may  be 
legal,  and  yet  unjust  and  inconsistent.  In  a  case  of  this 
nature  there  could  be  no  appeal  to  this  Court  on  points  of 
law,  for  the  facts  were  admitted  by  the  plea  of  guilty,  and 
the  sentence  was  within  the  law  as  regards  the  term  of  im- 
prisonment imposed.  Sec.  68,  Chap.  57,  Laws  of  1892, 
regulates  how  appeals  shall  be  taken,  and  reads — **  Appeals 
shall  be  allowed  from  all  decisions  of  district  magistrates  in 
all  matters,  whether  civil  or  criminal,  to  the  circuit  court  of 
the  same  circuit,  whenever  the  party  appealing  shall  file 
notice  of  his  appeal  and  shall  pay  costs."  *  *  *  There 
is  nothing  in  the  law  as  to  appeals  not  being  allowed  where 
a  plea  of  guilty  has  been  made  or  in  mitigation  of  sentence  ; 
the  law  is  silent  as  to  any  exceptions  in  such  cases ;  the  lan- 
guage is  clear  that  appeals  shall  be  allowed  in  all  malters  to 
the  circuit  court.  The  law  directs  these  appeals  to  the 
circuit  court,  and  it  must  consequently  be  intended  that  that 
court  shall  entertain  and  hear  such  appeals  when  it  appears 
that  all  the  requirements  of  the  statute  have  been  complied 
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with  in  regard  to  the  perfecting  of  the  appeal.     This  right  of 
appeal  is  recognized  in  several  cases  in  our  own  reports,  viz. : 

The  King  vs.  Abigail  Alaikai,  6  Haw.,  p.  145. 

The  King  vs.  Yok  Lau,  7  Haw.,  pi  584. 

The  Queen  vs.  Fernandez,  8  Haw.,  p.  273. 

This  right  is  not  only  recognized  in  our  own  coarts,  but  it  in 
also  recognized  in  United  States  and  English  courts.  In  the 
case  of  The  People  vs.  Richviond,  57  Mich.,  p.  403,  we  find  it 
recognized ;  also  in  the  case  of  the  Queen  vs.  The  Justices  of 
SuiTey  and  Bell,  Law  liep.  Queen's  Bench  Division,  Vol.  2,  p. 
719.  In  that  case  an  appeal  was  taken  against  a  summary 
conviction,  and  the  only  ground  stated  in  the  notice  of  appeal 
was  that  the  punishment  inflicted  was  excessive,  and  the 
appellate  court  entertained  the  appeal. 

A  plea  of  guilty  is  always  considered  by  the  court  in  im- 
posing the  penalty ;  in  the  case  at  bar,  the  court  does  not 
seem  to  have  considered  this,  but  sentenced  the  defendant 
to  the  highest  penalty  allowed  by  the  law,  viz.,  six  months 
imprisonment  at  hard  labor.  The  value  of  the  property 
stolen  was  only  alleged  to  be  $1.50 ;  under  these  circum- 
stances it  appears  to  us  that  the  punishment  was  excessive. 
This  is  just  one  of  those  cases  that  illustrates  how  very 
unjust  it  would  bo  to  deprive  a  defendant  of  appealing  for 
mitigation  of  sentence. 

The  next  question  is  as  to  "  the  notice  of  appeal  as  required 
by  law  has  not  been  filed.''  It  is  required  by  law  that  a 
written  notice  of  appeal  shall  be  filed  by  the  party  appealing; 
Sec.  68,  Chap.  57,  Laws  1892.  It  is  claimed  by  the  prosecu- 
tion that  this  was  not  done  according  to  law,  as  the  notice  is 
signed  by  the  magistrate  and  not  by  the  defendant.  We  find 
on  the  back  of  the  certificate  of  appeal,  a  printed  form  of  the 
notice  of  appeal,  which  is  filled  out  in  the  handwriting  of 
the  magistrate  and  signed  by  him  on  the  line  where  the 
defendant  should  have  signed :  but  on  the  same  paper  near 
this  signature  we  find  some  Japanese  characters,  which  on 
investigation  we  find  to  be  the  name  of  the  defendant,  pre- 
sumably   written  by  himself.      Under  the  circumstances  we 
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should  hold  that,  that  of  itself  would  be  sufficient  to  comply 
with  the  require  mentis  of  the  law  ;  but  we  go  further.  Why 
should  the  magistrate  have  filled  out  the  printed  form  of 
notice  of  appeal  if  he  had  not  been  requested  to  do  so  by  the 
defendant  ?  It  does  not  appear  from  the  record  that  this 
Japanese  had  any  attorney  or  understood  the  English  or 
Hawaiian  languages.  To  do  this  for  him,  if,  as  it  is  fair  to 
presume  the  magistrate  did  at  the  request  of  the  defendant, 
he  only  did  what  was  right,  and  he  acted  as  the  agent  of  the 
defendant,  notwithstanding  the  fact  that  he  signed  his  own 
name  in  the  place  where  defendant  should  have  signed.  We 
are  of  the  opinion  that  under  such  circumstances,  a  defendant 
appellant  should  not  be  deprived  of  his  right  of  appeal 
through  the  carelessness  or  ignorance  of  the  magistrate. 

The  case  is  remanded  to  the  Circuit  Court  of  the  Fifth 
Judicial  Circuit,  to  entertain  the  appeal. 

Deputy  Attorney-General^  G.  K.  Wilder,  for  prosecution. 

J.  L,  Kaulukou,  for  defendant. 


MANINI  SYLVA,  KALIKE  and  Husband  KIMO  HELE- 
NIHI,  MALIA  SYLVA  and  ANTONE  KAAHA  SYLVA, 
a  Minor  by  his  Guardian  ad  litem  MANINI  SYLVA 
vs.  D.  W.  KAHUAKAI  and  KAIHIKAPD. 

Exceptions. 

Hearing,  March  26,  1894.  Decision,  April  14,  1894. 

JtJDD,    C.J.,    BiCKERTON    AND    FrEAR,    J  J. 

The  evidence  on  the  question  whether  defendants'  occupation  of  land 
was  adverse  and  Continuous  being  conflicting,  the  Court  declined  to 
disturb  a  verdict  for  the  plaintiffs,  there  being  evidence  to  sustain 
plaintiffs^  contention  that  defendants'  possession  was  not  adverse 
nor  continuous. 
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Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  au  action  of  ejectment  to  recover  possession  of  land 
at  Hoaeae,  Ewa,  Oahu,  granted  by  Royal  Patent  number  783 
(Land  Commission  Award  899)  to  one  Kahooweliweli.  The 
case  was  tried  at  the  last  November  Term  of  the  Circuit 
Court,  First  Circuit,  and  the  jury  returned  a  verdict  for  the 
plaintiff  with  one  dollar  damages.  The  case  comes  to  us  ou 
exceptions  to  the  verdict  as  being  contrary  to  the  evidence. 
It  appears  by  the  evidence  sent  up  that  Kahooweliweli,  a 
native  Hawaiian,  the  patentee,  died  intestate  in  1853  of  the 
small-pox  which  was  epidemic  that  year.  He  had  been 
married  in  1844  to  one  Kahana  (w)  a  native  and  there  was 
born  of  her  during  the  coverture  a  daughter  named  Anehe. 
This  daughter  was  said  by  witnesses  to  be  a  half  white,  but 
the  trial  judge  properly  charged  the  jury  that  if  she  was  born 
during  wedlock  the  inference  would  be  that  she  was  the 
child  of  Kahooweliweli.  No  exception  was  taken  to  this  ruling. 
At  the  time  of  'Kahooweliweli's  death,  his  daughter  Anehe 
was  a  very  young  child,  just  able  to  walk  and  talk.  She  was 
taken  charge  of  first  by  a  woman  named  Mua  and  then  by 
relatives  of  her  mother  who  lived  at  Waialua,  and  she 
finally  married  one  Manuel  Sylva,  known  among  natives  as 
**  Pila."  She  had  by  him  the  plaintiffs,  Manini,  Kalike, 
Malia  and  Antone  Kaaha.  There  is  no  evidence  that  Anehe 
lived  on  or  exercised  ownership  over  the  land.  Kahooweli- 
weli left  also  two  brothers,  Kukahoe  and  Kepoe,  who  lived 
on  the  land  during  the  lifetime  of  their  brother  and  continued 
there  after  his  death.  In  1865  Anehe,  then  married  to 
Manuel  Sylva,  applied  to  the  Probate  Court  for  letters  of 
administration  on  the  estate  of  Kahooweliweli.  This  was 
resisted  by  Kepoe  in  a  plea  by  which,  among  other  things, 
he  alleges  that  he  was  in  possession  of  the  land,  claiming  it 
as  his  own,  and  that  he  and  his  brother  Kukahoe  had  been 
in  possession  for  twelve  years  and  that  there  was  nothing  of 
the  estate  of  the  decedent  to  administer  upon.  The  peti- 
tioner, Anehe,  thereafter  withdrew  her  application.       Kepoe 
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was  taken  with  leprosy  and  was  removed  to  the  asylum  at 
Molokai  in  1875,  and  on  the  16th  May,  1875,  made  a  deed  of 
this  land  to  the  defendant,  who  was  a  connection  of  his, 
called  a  **  keiki."  Defendant  claims  that  his  possession  of 
the  land  was  not  interrupted  since  that  time  until  some  time 
in  1802,  when  the  plaintiff  Mauini  began  building  a  small 
house  on  the  land,  which  structure  defendant  tore  down  and 
removed.  Whether  this  possession  was  proven  or  not  makes 
*  no  difference,  for  the  period  from  the  date  of  the  deed  to 
defendant  and  his  poSvSession  of  the  land  under  it  to  the 
time  of  the  bringing  of  this  action  is  but  eighteen  years, 
which  is  not  sufficiently  long  under  the  statute  of  limitations 
to  succeed  as  a  defense.  The  Court  properly  charged  the 
jury  in  substance  that  if  they  were  satisfied  from  the 
evidence  that  the  plaintiffs  were  grandchildren  of  the 
patentee,  through  Auehe,  patentee's  daughter,  they  need  not 
show  that  they  or  their  mother  had  been  in  possession  of 
the  land  within  twenty  years,  if  no  adverse  possession  was 
shown.  The  case  then  turned  upon  the  question  of  Kepoe's 
possession  before  that  of  the  defendant, — whether  it  was 
adverse  and  continuous,  or  not. 

Here  the  evidence  was  conflicting.  On  the  part  of  the 
defendant,  the  fact  that  Kepoe  pleaded  in  the  Probate  Court 
that  he  had  possession  of  the  land  is  evidence  of  his  asser- 
tion of  that  fact,  but  as  the  plea  was  not  proved  and  the 
application  for  administration  was  voluntarily  withdrawn  by 
Anehe,  there  being  no  judgment  of  the  Court  upon  the  plea, 
it  was  not  conclusive  evidence  of  the  possession  being 
adverse.  There  is  evidence  on  the  part  of  the  plaintiffs  that 
Kepoe's  occupancy  merely  continued  a.s  it  had  begun  as  a 
brother  of  the  decedent,  and  was  not  necessarily  adverse  to 
the  daughter  Anehe ;  also  that  it  was  not  continuous,  but 
that  it  was  of  the  nature  of  occasional  cultivation  of  the 
lands  by  tenants  upon  shares. 

The  plaintiff  Manini  produced  the  original  patent  for  the 
land  and  the  marriage  certificate  of  the  patentee  with 
Kahana,  who  said   that   he   received   them   from    his   mother 
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Anehe,  who  said  that  they  were  giveu  her  by  Kepoe.  This 
evidence  was  admitted  without  objection  and  the  Court 
charged  that  the  leturning  of  the  title  papers  to  the  plaintiflTK 
mother  after  the  case  in  the  Probate  Court  would  be  evidence 
tending  to  prove  a  break  in  the  chain  of  possession.  This 
charge  was  not  excepted  to  and  though  argued  by  counsel  as 
being  objectionable  as  hearsay,  is  not  before  us  for  consider- 
ation. 

The  question  as  to  whether  the  occupation  of  Kepoe  wtw 
adverse  and  continuous  was  left  to  the  jury  upon  the  evidence, 
and  there  being  evidence  tending  to  show  that  it  was  not  of 
that  character,  we  cannot  disturb  the  verdict. 

Exceptions  overruled. 

E.  Johnson  and  J.  K.  Kaidia,  for  plaintiffs. 

f/.  L.  Kaidukmi,  for  defendants. 


PEOPLE'S  ICE  AND  REFRIGERATINiS   COMPANY  vs, 
HAWAIIAN  ELECTRIC  COMPANY. 

Appeal  from  Cooper,  Judge. 

Hearing,  March  28,  1894.  Decision.  May  29,  1894. 

BiCKERTON    AND   FrEAR,    JJ.,    AND   CIRCUIT  JUDGE  WhITING,   SIT- 
TING  IN    PLACE   OF   JUDD,    C.J.,    DISQUALIFIED. 

The  signature  of  the  defendant  alone,  whether  vendor  or  vendee,  i» 
Hufficient  under  the  provision  of  the  statute  of  frauds  which  re- 
quires contracts  for  the  sale  of  lands  or  any  interest  in  them  to  he 
*'  signed  by  the  party  to  be  charged  therewith." 

Specific  performance  of  such  a  contract  consisting  of  a  written  offer 
signed  by  the  defendant  and  orally  accepted  by  the  plaintiff  will  be 
enforced  uotwithstanding  want  of  mutuality  of  remedy  when  the 
only  reason  why  the  plaintiff  could  not  be  held  is  because  he  ha*  not 
signed . 
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Opinion  of  the  Coukt,  by  Freak,  J. 

This  is  an  appeal  from  a  decree  ordering  specific  perform- 
ance of  an  agreement  for  an  exchange  of  leases.  The  defense 
is  twofold,  first,  that  there  was  no  contract,  and  secondly, 
that  the  statute  of  frauds  was  not  complied  with. 

Whether  there  was  a  contract  or  not  depends  upon 
whether  the  written  offer  of  April  6,  1893,  made  by  the 
defendant  was  accepted  by  the  plaintiff.  A  few  days  after 
the  receipt  of  the  offer  by  the  plaintiff  corporation,  its 
directors  held  a  meeting  and  voted  to  accept  it.  Imnjediate- 
ly  after  the  meeting  the  plaintiff's  manager,  according  to  his 
own  testimony,  called  upon  the  defendant's  then  president, 
and  notified  him  orally  that  the  offer  was  accepted  by  the 
plaintiff.  The  defendant's  president  does  not  remember  this 
but  admits  that  it  may  be  true.  A  similar  oral  notice  of  ac- 
ceptance appears  to  have  been  given  a  few  weeks  later  by 
the  plaintiff's  secretary  to  the  defendant's  president,  although 
there  is  some  difference  of  opiniou  as  to  just  what  was  said 
at  that  time.  There  is  some  evidence  that  on  several  subse- 
quent occasions  the  defendant's  president  made  statements 
to  the  plaintiff's  oflScers  tending  to  show  that  the  former 
considered  the  contract  closed  and  binding.  But  on  one 
occasion  in  particular,  as  shown  by  the  testimony  of  three  of 
the  plaintiff's  oflSeers,  a  meeting  was  held  by  these  three 
officers,  and  two  ol  defendant's  ofiicers,  at  the  request  of  the 
latter,  the  object  of  which  was  to  obtain  a  release  from  the 
contract,  the  reason  for  this  being  that  the  defendant  had 
purchased  or  was  about  to  purchase  certain  other  proj)erty  in 
fee  simple  upon  which  to  erect  its  electric  works,  and  there- 
fore had  no  further  use  for  the  leasehold  premises.  The 
testimony  of  the  plaintiff's  officers,  corroborated  as  it  is  by 
the  conduct  of  defendant's  officers,  clearly  establishes  the 
contract.  The  doubt  upon  this  question  in  the  mind  of 
defendant's  president,  who  was  the  only  witness  for  the 
defense,  appears  to  have  arisen  from  his  idea  that  the 
acceptance  must  be  in  writing.      Indeed,   he   himself  goes  so 
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far  as  to  say  that  aside  from  the  fact  that  he  had  received  no 
written  answer  he  believed  until  recently  that  the  contract 
was  binding.  This  brings  us  to  the  second  ground  of  defense 
which  is  that  the  statute  of  frauds  required  the  contract  to 
be  signed  by  the  plaintiff  as  well  as  by  the  defendant. 

The  statute  requires  the  contract  to  "  be  signed  by  the 
party  to  be  charged  therewith."  This  can  mean  only  the 
defendant,  whether  vendor  or  vendee,  lessor  or  lessee.  By 
the  expressed  terras  of  the  statute  in  a  few  of  the  United 
States,  the  contract  must  be  signed  by  the  party  who  is  to 
make  the  conveyance,  whether  plaintiff  or  defendant.  But 
under  our  statute,  as  held  almost  uniformly  under  similar 
statutes  elsewhere,  unless  the  terms  of  the  contract*  itself 
require  the  signature  of  both  parties  or  of  the  one  who  after- 
wards becomes  plaintiff,  the  signature  of  the  defendant  alone 
is  sufficient,  for  he  is  the  party  to  be  charged.  There  must 
be  mutuality  of  contract,  not  necessarily  mutuality  of  remedy. 
This  is  the  rule  at  law,  and  in  equity  it  is  the  same,  so  far  as 
the  statute  of  frauds  is  concerned,  although  as  a  rule  in  other 
cases  equity  will  not  grant  relief  in  favor  of  one  party  if  cor- 
responding relief  could  not  be  given  against  him  in  favor  of 
the  other  party.  See  Reed,  St.  of  Frauds,  Sees.  359  ei  seg., 
and  Browne,  St.  of  Frauds,  Sees.  365,  366,  and  cases  there 
cited. 

The  case  [fVilkinsort  vs.  Heaveitrich,  58  Mich.,  574  > 
cited  by  counsel  as  holding  that  under  a  statute  similar  to 
ours,  the  contract  must  be  signed  by  both  parties  does  not 
appear  to  us  to  go  so  far.  Not  one  of  the  numerous 
authorities  there  cited  by  the  court  supports  this  view ; 
several  as  recognized  by  the  court  support  the  contrary  view  ; 
others  were  decided  under  a  statute  which  made  the  contract 
void  (not  merely  unactionable)  unless  signed  by  the  vendor 
(not  party  to  be  charged) ;  but  the  greater  number  were 
based  upon  want  of  mutuality  of  contract  irrespective 
of  the  statute  of  frauds.  Some  of  the  language  of 
the  court,  it  is  true,  would  seem  to  indicate  that  the 
court    intended    to  hold  that  the   signature  of  both   parties 
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was  requisite,  but  from  the  language  as  a  whole  from 
the  actual  facts  of  the  case,  and  from  the  authorities  chiefly 
relied  on,  it  would  seem  that  the  decision  was  really  based, 
or  at  least  ought  to  have  been,  upon  want  of  mutuality  of 
contract  rather  than  upon  non-compliance  with  the  statute. 
The  defendants  promised  to  pay  for  certain  work,  if  it  should 
be  done,  but  the  plaintiff  did  not  promise  to  do  it.  The  de- 
fendants promised  to  pay  in  consideration  of  the  performance 
of  the  work,  not  in  consideration  of  the  promise  to  perform 
it,  and  therefore  thev  were  at  liberty  to  withdraw  their  offer 
at  any  time  as  to  the  future  and  were  obliged  to  pay,  as  they 
did,  only  for  the  work  already  done.  See  Reed  St.  of  Fr. 
Sec.  363;  Laugdell,  Cases  on  Contracts,  Summary,  Sec.  183 

It  is  urged  bv  counsel  that  the  contract  in  the  case  at  bar 
being  for  an  exchange  of  leases  differs  from  the  contracts 
upon  which  other  cases  have  been  decided,  in  that  eacli 
party  must  make  a  conveyance.  But  the  statute  does  not 
specify  that  the  contract  must  be  signed  by  the  part}'  who  is 
to  make  the  conveyance  but  only  by  the  party  to  be  charged, 
that  is  the  defendant,  whether  vendor  or  vendee.  It  was 
enacted  for  the  benefit  of  a  vendee  as  well  as  of  a  vendor,  and 
was  designed  to  protect  either  from  being  held  as  defendant 
except  upon  a  contract  the  terms  of  which  were  fully  set 
forth  in  writing  and  witnessed  by  his  own  signature.  Accord- 
ingly we  find  that  specific  performance  is  granted  in  favor  of 
a  vendor  who  has  not  signed  as  well  as  in  favor  of  a  vendee. 
8doyi  vs.  Slade,  7  Ves.  275,  and  other  cases  cited  in  Clason 
vH.  Bailey,  14  John.,  488. 

The  disadvantage  resulting  from  want  of  mutuality  of 
remedy  is  not  so  great  as  might  at  first  appear,  for  neither 
party  will  be  compelled  to  perform  until  the  other  has  per- 
formed or  satisfied  the  court  that  he  will  perform.  See 
Keed,  St  of  Fr.  Sec.  365.     But  the  disadvantage,  such  as  it  is. 
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results  from  the  statute,  which  must  be  fnllo^^ed  until  altered 
by  the  legislature. 

The  decree  appealed  from  is  affirmed. 

Carter  &  Carter,  for  the  plaintiff. 

F.  M.  Hatch  aud  Cecil  Brown,  for  defendant. 


HENRY  R.  MACFARLANE  vs.  IRA  A.  LOWELL. 

Exceptions. 
Hearing,  April  2,  1894.  Decision,  April  24,  1894. 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    J»J. 

A  motion  for  a  new  trial  which  is  not  founded  upon  error  of  hiw,  is  ad- 
dressed to  the  judicial  discretion  of  the  trial  court. 

A  stronger  case  must  be  made  for  interfering ^with  the  exercise  of  such 
discretion  where  a  new  trial  has  been  granted  than  where  it  ha** 
been  refused. 

A  note  containing  a  recital  of  **  value  received  "  is  prima  fnci(  evidence 
of  a  valuable  consideration. 

Under  the  circumstances  of  this  case,  the  order  granting  a  new  trial  is 
sustained. 

Opinion  of  the  Court,  by  Frear,  J. 

This  case  comes  up  on  exceptions  from  the  Circuit  Court, 
First  Circuit,  to  an  order  granting  a  new  trial  on  the  ground 
that  the  verdict,  which  was  for  the  defendant,  was  against 
the  weight  of  the  evidence. 

The  question  presented  to  us  is  not  precisely  that  pre- 
sented to  the  trial  judge  on  the  motion  for  a  new  trial,  but 
rather  whether  that  judge  exercised  a  sound  judicial  dis- 
cretion in  granting  the  motion.  This  is  the  rule  where  the 
motion  is  not  founded  upon  errors  of  law.  The  trial  judge 
is  in  a  much  better  position  than  we  are  to  say  whether  the 
verdict  is  in  accordance  with  substantial   justice  between  the 
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parties,  for  he  liears  the  testimony  of  the  witnesses  and  the 
arguments  of  counsel,  and  observes  the  whole  course  of  the 
trial.  An  appellate  court  is  more  reluctant  to  interfere  with 
the  exercise  of  the  discretion  of  the  trial  court  where,  as  in 
this  case,  a  new  trial  has  been  granted  than  where  it  has 
been  refused.  We  so  held  in  Kaanaaua  vs.  Keahi,  at  the 
last  September  term,  and  such  is  the  prevailing  rule  in  other 
jurisdictions.  To  grant  a  new  trial  is  but  to  send  the  parties 
^o  another  jury,  where  another  opportunity  will  be  given  for 
a  full  and  fair  investigation  of  their  rights,  while  to  refuse  a 
new  trial  is  to  settle  the  case  forever.  Consequently,  where 
there  is  a  serious  question  as  to  the  correctness  of  a  verdict, 
and  a  new  trial  has  been  granted  by  the  trial  court  in  the 
exercise  of  its  judicial  discretion,  the  appellate  court  should 
not  revise  such  exercise  of  discretion  unless  it  appears  to 
have  been  abused. 

Upon  a  careful  examination  of  this  case  we  are  of  the 
opinion  that  there  is  a  serious  question  as  to  the  correctness 
of  the  verdict,  and  that  the  trial  court  did  not  abuse  its  dis- 
cretion in  granting  a  new  trial.  While  we  may  not,  under 
the  circumstances  of  this  case,  have  reversed  the  order,  if  a 
new  trial  had  been  refused,  yet  we  think,  on  the  other  hand, 
that  the  order  granting  a  new  trial  should  stand. 

The  action  was  brought  upon  a  promissory  note.  The 
sole  defense  was  want  of  consideration.  The  defendant  had 
been  in  the  employment  of  plaintifif  as  manager  of  a  ranch, 
and  upon  the  termination  of  this  relation  signed  a  note  pay- 
able in  one  year.  At  the  end  of  the  year,  upon  the  request 
of  the  plaintiff  for  payment  and  the  disability  of  the  defen- 
dant to  pay,  a  new  note  was  signed  for  a  larger  amount,  the 
increase  being  presumably  for  accumulated  interest.  This 
second  note  is  the  subject  of  the  action. - 

The  defendant  admits  that  he  signed  both  notes,  but  claims 
that  he  signed  the  first  as  a  matter  of  accommodation  to 
enable  the  plaintiff  to  make  a  showing  to  his  brother.  F.  W. 
Macfarlane,  manager  of  the  Union  Feed  Company,  who 
appears  to  have   acted  to  some   extent  as  agent  of  the  ranch, 
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ill  Honolulu.  The  plaintiff  claims  that  this  note  was  ^\\eu 
for  the  balance  found  to  be  due  upon  a  final  accounting 
V)etween  the  parties. 

The  note  itself  is  prima  facie  evidence  of  a  valuable  (^)nsid- 
eration.  It  contains  a  recital  of  '*  value  received/'  The 
burden  of  proof  rested  upon  the  defendant  to  show  want  of 
consideration.  A  statement  of  account  was  produced  show- 
ing a  balance  due  the  plaintiff  of  the  amount  of  the  first 
note.  There  is  some  dispute  as  to  when  this  statement  was 
presented  to  the  defendant.  The  defendant  admits  that  he 
and  the  plaintiff  went  over  the  ranch  books  toa;ether  the 
day  before  he  left,  for  the  purpose  of  ascertaining  the  balance 
due,  but  says  that  because  some  accounts  were  in  town  they 
were  unable  to  strike  a  balance,  and  that  he  signed  the  note 
(m  the  understanding  that  the  amount  should  be  altered,  if 
found  to  be  incorrect  when  a  full  statement  should  be  made. 
He  then  says,  inconsistently,  that  he  owed  the  plaintiff 
nothing  but  signed  the  note  solely  by  way  of  accommodation. 
He  does  not  explain  why  the  note  was  made  for  this  partic- 
ular amount,  $540.06.  He  kept  no  books  of  his  own  and 
was  unable  to  make  anv  statement  of  account  himself.  His 
reason  for  believing  prior  to  the  signing  of  the  note  that  he 
owed  nothing  was,  he  says,  that  he  had  not  been  told  that  he 
was  behind.  He  then  goes  on  to  say  that  the  ranch  was 
indebted  to  him,  but  does  not  seem  to  have  ever  thought 
of  asking  for  the  balance,  if  any,  due  him.  He  says  that  he 
does  not  know  how  the  account  stood  and  does  not  remember 
what  he  has  drawn  nor  does  he  remember  ever  having. seen  the 
entries  in  the  ranch  book  of  payments  of  his  salary,  although 
the  book  was  in  his  own  possession  most  of  the  time  and  was 
largely  kept  in  his  own  handwriting.  His  explanation  of  the 
second  note  is  that  he  signed  it  with  the  idea  of  trying  to  get  a 
statement  from  the  plaintiff  in  the  near  future.  His  testi- 
mony as  a  whole  is  inconsistent,  and  verv  indefinite.  He 
simply  does  not  know,  or  does  not  remember  what  took  place 
or  how  the  account  stood.  He  was  the  onlv  witness  for  the 
defense. 
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On  the  other  baud  there  is  the  pi'iina  facie  evidence  of  the 
notes  themselves ;  the  entries  in  the  ranch  book ;  the  sign- 
ing of  the  second  note  without  objection,  and  not,  on  defen- 
dant's own  admission,  for  mere  accommodation,  a  year  after 
the  first  one  was  signed.  There  is  also  the  testimony  of  the 
plaintiflF  that  a  settlement  was  made  and  a  statement  of 
account  rendered  at  the  time  the  first  note  was  signed, 
nhowing  a  balance  due  of  the  amount  of  the  note,  and  his 
uncontradicted  testimony  that  the  defendant  made  no  objec- 
tion to  sipjning  the  note,  that  he  had  promised  several  times 
afterwards  to  pay  it,  on  one  occasion  promising  definitely  to 
pay  $25  a  month,  but  that  he  had  explained  his  failure  to 
pay  by  professing  inability  to  do  so,  and  had  asked  for  time 
on  the  expectation  of  being  able  to  pay  out  of  some  property 
that  was  to  come  to  his  wife  from  California.  There  is  also 
the  uncontradicted  testimony  of  F.  W.  Macfarlane,  to  whom 
the  note  had  been  given  for  collection,  that  defendant  had 
promised  to  pay  something  out  of  his  wages  on  account  of 
the  note,  and  that  he  never  claimed  that  he  did  not  owe  the 
note,  although  he  disputed  the  amount  of  some  particular 
items  in  the  account. 

We  do  not  know  what  led  the  jury  to  render  the  verdict  they 
did,  but  it  would  appear  from  the  decision  of  the  trial  Judge 
that  they  may  have  placed  too  much  importance  upon  certain 
discrepancies  between  the  books  of  the  Union  Feed  Company 
and  the  ranch  book. 

The  order  granting  a  new  trial  must  stand,  and  the  excep- 
tions are  overruled. 

Carter  (fe  Carter,  for  plaintiff. 

F,  M,  Hatch,  for  defendant. 


442  APEIL,  1894. 


IN    THE    MATTER    OF   THE    BANKRUPTCY    OF    A. 

BORBA, 

On  Proceedings  for  Discharge  of  BANKRUFr. 

Appeal  from  Decision  and  Order  of  Judge  Cooper,  Circuit 
Court  of  the  First  Judicial  Circuit. 

Hearing,  April  2,  1894.  Decision,  May  8,  1894. 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    JJ. 

Tho  court  below  found  that  the  bankrupt  had  $200  in  his  possession  the 
same  beingf  part  of  the  assets  of  his  estate,  and  held  that  before  the 
bankrupt  could  have  his  discharge  he  must  pay  the  said  $200  to  the 
assignee. 

No  reason  appearing  for  this  Court  to  reverse  this  ruling,  the  appeal  is 

dismissed. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  bankrupt  filed  his  petition  for  discharge,  and  the  matter 
came  on  for  hearing  in  the  Circuit  Court  of  the  First  Circuit, 
on  October  3d,  1893,  the  assignee  appearing  and  objecting  to 
the  discharge  on  several  grounds,  but  only  relying  on  one, 
viz. :  the  refusal  of  the  bankrupt  to  deliver  to  the  assignee 
$335.14  in  cash,  which  it  was  claimed  he  had  in  his  posses- 
sion at  the  time  he  was  adjudicated  a  bankrupt.  The  Court, 
after  hearing  evidence  and  argument  then  and  there  deciding, 
that  on  the  said  bankrupt  paying  to  the  assignee  the  sum 
of  $200  he  shall  be  granted  a  discharge.  From  this  decision 
the  bankrupt,  by  his  attorney,  appealed  to  this  Court  and  the 
matter  is  now  here  on  said  appeal.  It  appears  there  was  a 
question  between  the  assignee  and  the  bankrupt  as  to  what 
had  become  of  the  sum  of  $335.14  which  the  bankrupt 
should  have  had  in  hand.     He  claimed  that  he  had  brought 
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$130  with  him  to  Honolulu  and  the  balance,  some  $200,  he 
had  used  for  family  expenses.  Finally  the  assignee  allowed 
him  $135.14  and  took  his  two  notes  for  the  $200.  Borba 
acceded  to  this  arrangement.  Afterwards  the  notes  were 
destroyed  by  the  assignee  upon  his  being  advised  that  they 
were  of  no  value.  The  bankrupt  now  claims  that  he  under- 
stood he  was  released  from  that  liability  and  that  the  amount 
was  allowed  him.  The  assignee  did  not  so  understand  the 
transaction,  but  claims  that  he  told  the  bankrupt  that  he 
held  him  liable  for  the  said  $200.  The  evidence  th^t  comes 
op  to  us  is  verj  meager  indeed  and  counsel  say  there  was 
considerable  more  taken ;  we  can  only  consider  what  is  here 
and  of  record.  The  Court  below  heard  all  the  evidence,  saw 
the  witnesses,  and  consequently  was  able  to  judge  of  the 
character  of  the  evidence  introduced,  and  found  as  a  fact  that 
the  $200  in  question  belonged  to  the  assets  of  the  estate,  and 
should  be  paid  over  to  the  assignee,  and  therefore  made  the 
discharge  of  the  bankrupt  conditional  on  the  payment  of  this 
sum  to  the  assignee.  We  cannot  find  from  the  record  here 
any  reason  for  interfering  with  the  order  made  by  the  lower 
Court. 

The  appeal  is  dismissed. 

Carter  &  Carter,  for  the  bankrupt. 

F,  M.  Hatch,  for  the  assignee. 


444  APRIL,  1894. 


E.  A.  JONES,  ASSIGNEE   IN    BANKRUPTCY,  vs.  MRS. 

E.  K.  NORTON. 

Bill  to  Cancel  Deed. 

Appeal  from  Circuit  Court,  First  Circuit. 

Hearing,  April  5,  1894.  Decision,  April  23,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

A  conveyance  made  by  one  who  niorc  than  two  years  afterwards  was 
adjudicated  a  bankrupt  will  not,  at  the  suit  of  his  assiffnee  in  bank- 
ruptc}',  be  set  aside  on  the  ground  that  it  was  made  in  fraud  of 
creditors,  where  it  appeare  that  it  was  made  for  a  valuable  considera- 
tion and  that  the  grantee,  who  married  the  grantor  the  next  day, 
took  without  knowledge  that  the  grantor  was  insolvent  or  that  the 
making  of  the  conveyance  would  leave  him  insolvent. 

It  is  competent  in  such  (;asc  for  the  grantee  to  prove  a  consideration  of 
both  money  and  marriage,  although  the  only  consideration  named 
in  the  convevance  is  one  dollar. 

Opinion  of  the  Court,  by  Bickerton,  J. 

In  1890  George  Norton  was  a  clerk  in  the  employ  of 
Lewers  &  Cooke,  receiving  a  regular  salary.  That  firm  gave 
Norton  credit  for  lumber  and  material,  and  money  to  buy  a 
lot  and  build  a  house,  on  the  slope  of  Punchbowl  Hill ;  at  the 
time  he  owed  several  other  small  debts,  and  owned  other 
property.  On  October  1st,  1890,  Norton  conveyed  the  pro- 
perty on  Punchbowl  Hill  to  Miss  E.  K.  Komoikeehuehu,  the 
consideration  named  in  the  deed  being  one  dollar.  The 
following  day  they  were  married.  In  January,  1893,  the  said 
Norton  was  adjudicated  a  bankrupt,  and  the  complainant 
was  appointed  the  assignee  and  duly  qualified.  In  May, 
1893,  he  brought  this  bill  in  equity  to  have  the  deed  cancelled 
on  the  ground  that  it  was  made  in  fraud  of  his  creditors,  and 
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after  demurrer  and  ameudmentR,  the  matter  came  on  to  be 
heard  on  its  merits  January  15th,  1894;  and  after  the  close 
of  the  complainant's  case  the  respondent's  counsel  moved 
that  the  bill  be  dismissed.  The  Court  took  the  motion  under 
consideration  and  on  February  6tli,  1894,  Judge  Cooper  filed 
his  decision,  sustaining  the  motion,  and  dismissed  the  bill. 
Accordingly  on  February  12th,  a  decree  was  duly  signed  and 
filed.  On  the  same  day  the  complainant  appealed  from  the 
said  decision  and  decree  to  this  Court,  and  the  matter  is  now 
here  on  said  appeal. 

It  seems  to  us  that  this  whole  matter  depends  on  these' 
questions : 

First.  What  notice  the  respondent  had  of  the  financial 
condition  of  Norton  at  the  date  of  the  deed,  did  she  have  any 
reason  to  believe  that  he  was  insolvent,  or  that  he  was 
making  this  deed  attempting  to  defraud  or  delay  his  creditors. 

Second.  What  was  the  consideration  for  this  deed  of 
conveyance. 

There  are  numerous  authorities  cited  by  counsel  as  to  the 
effect  of  deeds  from  husband  to  wife.  We  do  not  see  how 
this  question  can  in  any  way  enter  into  this  case,  for  the  deed 
now  in  question  was  executed  on  the  day  before  the  marriage. 
We  have  carefully  reviewed  the  evidence  in  this  case  and  fail 
to  find  any  intention  on  the  part  of  Norton  to  defraud  or  delay 
his  creditors.  We  find  that  the  principal  creditors,  Lewers 
&  Cooke,  knew  what  was  to  be  done,  and  it  was  under- 
stood by  that  firm  that  a  wedding  present  of  $1200  that  was 
to  be  made  to  respondent  by  her  sister,  was  to  be  paid  to 
them  on  account  of  Norton's  indebtedness  ;  and  this  according 
to  Mr.- Cooke's  own  evidence  was  done.  It  is  clear  that  the 
firm  well  knew  the  condition  of  Norton's  affairs  and  his 
ability  to  pay  his  debts ;  he  was  in  their  employ  receiving 
wages  at  the  rate  of  $150  per  raontli ;  they  at  that  time  had 
given  him  credit  for  $2600  and  since  then  had  given  him 
further  credit  but  did  not  consider  it  necessary  to  take  a 
mortgage  on  his  property.  Mr.  Cooke  says  he  did  not 
consider  Norton  insolvent,  in  fact  it  seems   to   us  from   the 
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evidence  that  Lewers  &  Cooke  virtually  gave  their  consent 
(if  that  was  necessary) ;  they  raised  no  objection  whatever  to 
Norton's  conveying  this  property  to  respondent ;  they  were 
told  that  $1200  would  be  paid  to  them  ;  they  received  it  and 
accepted  it.  These  are  all  undisputed  facts.  Norton  became 
sick  and  was  unable  to  attend  to  business,  and  lost  his  employ- 
ment. This  could  not  be  foreseen,  but  resulted  in  his  being 
adjudicated  a  bankrupt.  There  is  not  one  iota  of  evidence  to 
indicate  that  he  contemplated  bankruptcy  at  the  time  he 
made  this  deed,  nor  is  their  evidence  to  show  that  he  was  a 
bankrupt  at  the  time.  It  is  urged  by  the  plaintiff's  counsel 
that  the  making  of  the  deed  in  question,  rajide  Norton  in  faot 
insolvent  because  it  put  out  of  his  hands  part  of  the  property 
with  which  he  could  pay  his  debts.  But  the  question  before 
us  is  not  what  his  condition  was  after  he  made  the  deed,  but 
what  the  respondent  knew  of  his  condition  at  the  time  he 
made  the  deed.  We  will  now  take  up  the  question  as  to 
what  notice  the  respondent  had  of  the  financial  condition  of 
Norton.  In  tlie  case  of  Preivit  vs.  WilsoUy  103  U.  S.  Rep., 
p.  22,  it  was  held  that  "  a  conveyance  executed  for  a 
valuable  consideration  will  be  upheld  against  the  credit^)rs 
of  the  grantor,  however  fraudulent  his  purpose  may  have 
been,  if  the  grantee  had  no  knowledge  thereof.  2nd.  An 
ante  nuptial  settlement  of  lands  though  made  by  the  settler 
with  the  design  of  defrauding  his  creditors,  will  not  be  set 
aside  in  the  absence  of  the  clearest  proof  of  his  intended 
wife's  participation  in  the  fraud."  '*  In  order  to  render  a 
convevance  void  for  fraud  on  creditors,  it  is  necessarv  that 
the  grantee  shcmld  have  a  knowledge  of,  and  in  some  way 
participate  in  the  fraud."  This  was  the  language  of*  Sher- 
wood, J.,  in  Fraser  vs.  Passage,  63  Mich.,  651,  and  a  number 
of  cases  are  there  cited  in  support. 

In  Strauss  vs.  Par  shall  et  aL,  61  N.  W.  Rep.,  p.  1117, 
(Mich.)  it  was  held  that  a  deed  was  valid  where  the  grantee 
took  the  deed  with  no  fraudulent  intent. 

In  Zick  vs.  Gftebert  et  a/.,  31  N.  E.  Rep.,  p.  601,  (III.)  it  was 
held  that  **  a  sale  of  land  for  two-thirds  of  its  value  though 


JONES  vs,  NORTON.  447 

made  by  an  insolvent  with  intent  to  defraitd  his  creditors, 
will  not  be  set  aside,  where  it  appears  that  the  vendee  neither 
participated  in  the  vendor's  intent,  nor  knew  of  his  insol- 
vency." 

We  cannot  find  from  the  evidence  that  the  respondent  had 
any  reason  to  believe  that  Norton  was  insolvent,  or  that  he 
was  even  embarrassed.  The  mere  fact  that  she  knew  he  owed 
some  debts,  and  that  as  she  says,  "  the  house  was  not  all  paid 
for,"  that  there  was  a  balance  unpaid,  would  not  of  necessity, 
make  her  believe  that  he  was  insolvent  at  the  time  the  deed 
was  made.  A  man  may  owe  large  sums  of  money  and  still 
not  be  insolvent.  We  do  not  find  that  the  respondent  had 
any  knowledge  of,  or  participated  in  any  fraud  in  connection 
with  the  deed  in  question.  Mere  suspicion  of  fraudulent 
collusion  is  not  sufficient :  it  must  be  made  out  by  clear  pre- 
ponderance of  testimony.  Wilson  et  ah  vs.  JVelsli  ef  aZ.,  41 
Fed.  Rep.,  p.  570,  (S.  Carol.)  Fraser  vs.  Passage,  ante. 

The  next  question  is,  what  was  the  consideration  for  the 
deed.  We  find  there  were  two  considerations,  money  and 
marriage.  The  deed  does  not  state  the  consideration  to  be 
marriage,  but  one  dollar.  The  $1200  paid  to  Lewers  <fe  Cooke 
was  the  respondent's  own  money,  and  in  our  opinion,  was 
treated  bv  all  as  a  consideration  for  the  deed ;  the  evidence 
points  to  this  beyond  any  doubt.  The  other,  being  marriage, 
is  beyond  any  question  a  good  consideration  ;  it  stands  un- 
disputed. In  Prewiit  vs.  Wilson,  ante,  Mr.  Justice  Field  says  : 
"Now  marriage  is  not  only  a  valuable  consideration,  but  as 
Coke  says,  there  is  no  other  consideration  so  much  respected 
in  the  law."  It  has  been  held  in  the  case  of  Ihtts  vs.  Union 
Bank,  1  Har.  &  G.  Md.,  175,  that  where  a  mcmey  considera- 
tion was  expressed  in  the  deed,  and  it  was  sought  to  prove 
that  the  money  was  not  in  fact  paid  and  the  real  considera- 
tion was  marriage,  and  substituted  for  the  consideration 
named,  it  was  repugnant  to  the  averments  of  the  deed  and 
inadmissible  ;  but  that  is  not  this  case.  Here  we  have  the  two 
considerations  passing ;  the  money  was  paid  and  the  marriage 
took  place  ;  there  was  no  substituting.     The  execution  of  the 
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deed,  the  marriage,  the  payment  of  the  $1200  was  all  one 
transaction,  although  the  acts  were  not  all  done  on  one  day 
and  at  one  time.  We  are  of  the  opinion  that  the  considera- 
tions shown  were  good  and  valuable,  and  that  the  deed  is 
valid. 

The  decree  dismissing  the  bill  is  sustained,  and  the  appeal 
dismissed. 

TV.  B,  Castle,  for  complainant. 

J.  A.  Ma  goon,  for  defendant. 


IN    THE    MATTER    OF    THE    BANKRUPTCY    OF    T. 

AHUNG. 

Questions  Reserved  from  Circuit  Court,  First  Circuit. 

Hearing,  April  5,  1894.  Decision,  May  9,  1894. 

JUDD,    C.J.,    BiCKERTON    AND   FrEAR,    J  J. 

Section  7  of  Chapter  22  of  the  Lawe  of  188K,  authorizing  a  Circuit  Court 
to  imprison  a  bankrupt,  if  on  his  examination  or  on  his  application 
for  discharge  it  shall  appear  that  he  has  done  or  omitted  to  do  cer- 
tain acts,  hold  to  be  unconstitutional.  Such  acts  or  omissions  not 
being  punishable  criminally  when  committed,  cannot  be  made  so  on 
the  hapi)ening  of  another  event  which  has  no  connection  with  them. 

Such  proceedings  are  not  an  exception  to  the  general  provision  in  Ar- 
ticle 7  of  the  Constitution  that  no  person  shall  be  held  to  answer  for 
any  crime  or  offense  unless  upon  indictment. 

The  petition  against  the  bankrupt  alleged  that  he  failed  to  deliver  up 
his  cash  book— the  finding  of  the  Court  that  he  had  not  kept  such  a 
book  is  not  responsive  to*the  charge. 

Opinion  of  the  Court,  by  Judd,  C.J. 

On  the  14th  May,  1892,  T.  Ahung,   a  trader  in   Honolulu, 
was"  adjudicated   a  bankrupt  on   his   own  petition  and  J.  F. 
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Hackfeld  was  elected  and  qualified  as  his  assignee.  On  the 
29th  JuDe  a  sworn  petition  was  filed  by  the  assignee  claiming 
that  the  bankrupt  had  failed  to  deliver  him  his  cash  book, 
the  bankrupt  claiming  that  he  kept  no  cash  book,  although 
he  did  keep  other  books  of  account,  and  that  the  petitioner 
had  reason  to  believe  that  the  bankrupt  with  intent  to 
defraud  his  creditors,  had  made  fraudulent  gifts  of  his  pro- 
perty. The  assignee  prayed  that  the  bankrupt  might  be 
summoned  to  appear  before  a  judge  of  the  Supreme  Court 
to  answer  such  interrogatories  as  might  be  put  to  him  and  to 
show  cause  why  he  should  not  be  imprisoned  as  a  fraudulent 
bankrupt  under  Sec.  7,  Chap.  22,  Laws  of  1888. 

An  order  was  made  for  a  summons  to  issue  returnable  on 
the  5th  Julv,  1892. 

No  proceedings  were  had  on  this  matter  until  March  7th. 
1893,  when  it  was  procceeded  with  before  a  Judge  of  the 
Circuit  Court,  First  Circuit.  The  bankrupt  appeared  and  by 
counsel  declined  to  be  subjected  to  an  examination  on  the 
ground  that  the  statute  of  1888  was  unconstitutional.  The 
objection  was  overruled  pro  forma  and  evidence  was  intro- 
<^uced.  The  bankrupt  refused  to  testify  and  was  not 
compelled  to  do  so.  Evidence  was  taken.  The  Circuit 
Judge  held  on  the  evidence  that  within  three  years  before  the 
commencement  of  the  bankruptcy  of  T.  Ahung  and  at  the 
time  of  filing  his  petition  he  had  failed  to  keep  usual  and 
reasonable  books  and  accounts  setting  forth  truthfully  the 
state  of  his  business  transactions,  and  within  the  said  time 
with  intent  to  conceal  the  true  state  of  his  affairs  willfully 
omitted  to  keep  proper  books  or  accounts  and  had  violated 
the  provisions  of  the  Act  of  1888 — and  sentenced  him  to  be 
imprisoned  at  hard  labor  for  the  term  of  five  months. 

An  appeal  was  noted  and  the  bankrupt  admitted  to  bail. 
The  circuit  court,  on  appeal,  reserved  the  following  questions 
for  our  determination. 

(1.)  Is  Section  7  of  Chapter  22,  Laws  of  1888,  unconsti- 
tutional ? 

(2.)     Can  a  Circuit  Judge  commit  a  bankrupt  to  prison   on 
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a.  hearing  for  the  purpose  of  examiuing  the  bankrupt,  and  on 
such  proceedings  as  were  held  in  this  case,  without  presenta- 
tion of  a  criminal  charge? 

(3  )  Do  the  facts  found  warrant  the  commitment  on  the 
complaint  filed  in  the  said  case,  and  does  the  complaint 
warrant  the  finding  made  ? 

The  section  refeiTed  to  reads  as  follows  :  "  If  any  bank- 
rupt  has  committed  any  of  the  offences  hereinafter  enume- 
rated, the  Court  may  at  the  examination  of  the  bankrupt,  or 
on  the  hearing  of  the  application  for  his  discharge,  bj'  order 
under  seal  of  the  Court,  adjudged  said  bankrupt  to  he 
imprisoned  for  any  term  not  exceeding  six   mouths,  with  or 

without  hard  labor,  that  is  to  say,  if  the  bankrupt "  does 

or  fails  to  do  certain  enumerated  acts,  eight  in  number, 
among  them  being  (3)  that  he  "  has  with  the  intent  to 
conceal  the  true  state  of  his  aflfairs  willfully  omitted  to  keep 
at  any  time  proper  books  or  accounts,  or  (4)  has  within 
three  years  before  the  commencement  of  the  bankruptcy 
failed  to  keep  usual  and  reasonable  books  and  accounts 
setting  forth  truthfully  the  state  of  his  busine»s  transactions. 

The  first  question  for  our  decision  is  whether  this  statute 
is  unconstitutional.  Counsel  for  the  bankrupt  relies  upon 
United  States  vs.  Fox,  (95  U.  S.  670.)  In  this  case  the  defen- 
dant Fox  was  indicted  in  the  District  Court  of  the  United 
States  for  the  offense  described  in  the  Revised  Statutes  (9 
subdivision  of  Sec.  5132)  which  provides  that  "every  person 
respecting  whom  proceedings  in  bankruptcy  are  commenced, 
either  upon  his  own  petition  or  that  of  a  creditor,"  who 
within  three  months  before  their  commencement  "under  the 
false  color  and  pretence  of  carrying  on  business,  and  dealing 
in  the  ordinary  course  of  trade,  obtains  on  credit  from  any 
person  any  goods  or  chattels  with  intent  to  defraud,"  shall 
be  punished  by  imprisonment  for  a  period  not  exceeding  three 
vears. 

The  Court  per  Field,  Justice,  said :  **  Upon  principle,  an 
act  which  is  not  an  offense  at  the  time  it  is  committed  cannot 
become  such  by  any  subsequent  independent  act  of  the  party 
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with  which  it  has  no  connection.  By  the  clause  in  question, 
the  obtaining  of  goods  on  credit  upon  false  pretences  is  made 
an  offense  against  the  United  States,  upon  the  happening  of  a 
subsequent  event,  not  perhaps  in  the  contemplation  of  the 
party,  and  which  may  be  brought  about  against  his  will,  by 
the  agency  of  another.  The  criminal  intent  essential  to  the 
commission  of  a  public  offense  must  exist  when  the  act  com- 
plained of  is  done ,  it  cannot  be  imputed  to  a  party  from  a 
subsequent  independent  transaction.  There  are  cases,  it  is  true, 
where  a  series  of  acts  are  necessary  to  constitute  an  offense,  one 
act  being  an  auxilliary  to  another  in  carrying  out  the  criminal 
degree.  But  the  present  is  not  a  case  of  that  kind.  Here 
an  act  which  may  have  no  relation  to  proceedings  in  bank- 
ruptcy becomes  criminal,  according  as  such  proceedings  may 
or  may  not  be  subsequently  taken,  either  by  the  party  or  by 
another."  The  question  asked  of  the  Court  was  whether  it 
was  within  the  constitutional  limits  of  Congressional  legisla- 
tion to  subject  a  person  to  punishment  for  such  transaction. 
The  Court  answered  the  question  in  the  negative,  thus  holding 
the  legislation  to  be  unconstitutional.  And  we  take  it  that 
the  article  that  "no  ex  "post  facto  law  shall  be  passed  "  (Const, 
of  U.  S.  9  of  Art.  1)  is  the  one  that  inhibits  such  a  law\ 

The  case  before  us  is  similar  and  we  think  that  the 
reasoning  of  U.  S.  vh.  Fox  should  be  applied  to  it.  Our 
Constitution,  Art.  16,  prohibits  the  enacting  of  retrospective 
laws,  which  we  presume  was  intended  to  prohibit  ex  post 
Jacio  legislation  as  well.  The  failure  to  keep  usual  and 
reasonable  books  of  account  which  set  forth  truthfully  the 
state  of  one's  business  is  not  a  malum  hi  se,  and  our  statute 
only  undertakes  to  make  it  a  malum  prohibitum,  upon  the 
contingency  of  the  person  being  made  a  bankrupt.  The 
omitting  to  do  an  act  or  the  doing  of  an  act  which  are  per- 
fectly innocent  in  themselves  and  which  are  not  required  by 
any  law  to  be  done  or  forbidden  are  sought  to  be  made 
punishable  when  and  only  when  a  future  event  occurs  which 
has  no  connection  with  them.  This  v'olates  the  principle 
that  a  person  is  not  punishable  criminally  for  what  was  not 


452  APEIL,  1894. 

criminal  when  done,  and  a  law  which  proposes  to  do  this  is 
retrospective  in  its  operation.  See  1  Bishop,  Orim.  Law,  Sec. 
208. 

This  statute  under  consideration  (Sec.  7  of  Chap.  22,  Acts 
of  1888)  is  not  retrospective  generally  because  passed  after 
the  acts  or  omiss'ons  charged  against  the  bankrupt  happened, 
— for  it  went  into  effect  over  three  years  before  the  bank- 
ruptcy of  Ahnng,  but  as  we  have  seen,  it  is  retrospective 
in  its  operation.  If  a  law  should  be  passed  making  punish- 
able certain  acts  or  omissions  when  done  or  omitted 
to  be  done  by  a  person  with  the  intent  to  defraud  his 
creditors  it  would  not  be  objectionable,  for  in  that  case  the 
act  or  omission  would  be  criminal  in  itself  and  the  act  and 
intent  would  concur. 

The  case  of  U.  S,  vs.  Fox,  contained  another  reason  to 
sustain  its  holding,  in  that  the  United  States  Congress  had 
only  granted  powers,  and  among  them  the  power  to  "  estah- 
lish  uniform  laws  on  the  subject  of  bankruptcies  throughont 
the  United  States,"  and  though  it  had  power  to  enforce  by 
suitable  penalties  all  legislation  necessary  to  the  execution  of 
this  power, — when  an  act  committed  in  one  of  the  States  has 
no  relation  to  the  execution  of  this  power  of  the  United 
States,  it  is  not  within  the  federal  jurisdiction.  This 
additional  reason  is  not  pertinent  to  our  case. 

We  answer  the  first  question  reserved  in  the  affirmative. 

To  the  second  question  we  return  a  negative  answer. 
Article  7  of  the  Constitution  only  excepts  cases  of  impeach- 
ment and  offenses  within  the  jurisdiction  of  a  police  or  dis- 
trict justice  or  in  summary  proceedings  for  contempt  from 
the  general  provision  that  '*  no  person  shall  be  held  to 
answer  for  any  crime  or  offense  unless  upon  indictment  fully 
and  plainly  describing  such  crime  or  offense."  The  power  of 
a  Circuit  Judge  sitting  in  bankruptcy  to  punish  the  bankrupt 
by  imprisonment  on  his  examination  or  when  he  applies  for 
his  discharge,  is  not  one  of  the  exceptions,  and  the  petition 
for  his  examination  or  the  objections  to  his  discharge  cannot 
be  considered  as  an  indictment. 
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We  are  obliged  also  to  answer  the  third  question  in  the 
negative.  The  petition  of  the  assignee  alleges  that  the  bank- 
rnpt  has  failed  to  deliver  to  the  assignee  his  cash  book,  the 
bankrupt  claiming  that  he  kept  no  cash  book  although  he  did 
keep  other  books  of  account.  The  Circuit  Judge  found  that 
he  had  kept  no  cash  book — which  is  not  responsive  to  the 
allegation.  The  failure  to  deliver  the  cash  book  is  not  one 
of  the  statutory  grounds  for  summary  punishment  of  a  bank- 
rupt, although  it  is  a  ground  for  refusing  his  discharge. 

Having  thus  answered  the  reserved  questions,  we  remit  the 
vase  to  the  Circuit  Court,  First  Circuit,  with  directions  to 
discharge  the  bankrupt  from  the  sentence  of  imprisonment. 

F.  M.  Hatch,  for  the  petitioner. 

C.  IV.  Aahford,  for  the  bankrupt 


IN    THE    MATTER    OF    THE    ESTATE    OF    J.    F.    O. 

BANNING,  Deceased. 

Appeal  from  Decision  of  Circuit  Judge  Cooper,  sitting  in 

Probate. 

Hearing,  April  6,  1894.  Decision,  April  25,  1804. 

JUDD,    C.J.,    BiCKERTON,   J.,    AND    PaUL   NeUMANN,    EsQ.,    SITTING 

IN  PLACE  op  Mr.  Justice  Frear,  who  was  disqualified. 

Where  a  trust  is  created  by  will  wherein  the  executors  were  required 
U)  invest  the  esiate  and  pay  the  income  over  to  benefieiaries,  the 
administrator  with  the  will  annexed,  appointed  in  place  of  the  exe- 
cutors on  their  resignation,  has  the  sa.me  duties,  powers  and  respon- 
sibilities as  the  executors. 

The  statute  (Compiled  Laws,  p.  421)  In  force  at  the  time  the  first 
account  was  presented  for  approval  allowed  commissions  to  the 
administrator  *'for  receiving  and  paying  out  moneys."'    The  admin- 
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istrator  received,  i.  e.  collected  the  assets  of  the  testator  and 
invested  them.  Held,  this  was  such  a  receiving  and  paying  out  of 
moneys  as  entitles  the  administrator  to  the  com  missions  according 
to  the  said  statute. 

Annual  accounts  submitted  to  the  Probate  Court  before  the  fluhl 
account  upon  the  termination  of  the  trust,  may  be  re-examined  for 
the  purpose  of  correcting  errors. 

A  trustee  clothed  with  discretionary  powers  cannot  delegate  this  discre- 
tion to  an  agent.  If  he  does  so  he  becomes  responsible  for  any  loss 
that  may  result  therefrom. 

A  receipt  given  by  a  beneficiary  for  his  share  of  the  estate  does  not  es- 
top him  from  seasonably  rejecting  a  security  taken  by  him  when  the 
defect  of  title  of  the  property  secured  was  overlooked  and  unknown 
to  him  at  the  time. 

The  administrator  took  a  chattel  mortgage  upon  a  leasehold  dependent 
upon  a  life  estate,  not  having  discovered  this  defect,  which  could 
readily  have  been  ascertained  by  enquiry.  Held  this  was  a  want  of 
diligence  on  the  part  of  the  administrator,  and  he  is  answerable  for 
any  loss  arising  therefrom. 

Held,  Bickerton,  J.,  dissenting,  that  an  offer  by  an  administrator  to  pay 
a  distributive  share  in  money,  which  was  not  accepted  by  the  bene- 
ficiary, but  who  elected  to  receive  the.  investments  does  not  relieve 
the  administrator  from  liability  caused  by  a  defective  title  in  the 
investment  selected. 

No  statute  exists  in  this  country  limiting  the  class  of  securities  in 
which  trust  funds  may  be  invested.  The  Court  cannot  undertake 
to  direct  what  securities  only  a  trustee  may  invest  in  so  as  to  exon- 
erate him  in  case  of  loss.  This  would  trench  upon  legislative 
functions. 

[t  is  required  of  a  trustee  in  making  investments  that  he  exercise  that 
prudence  which  is  used  by  men  in  the  investment  of  their  own  funds, 
having  regard  not  only  to  the  interest  to  be  made,  but  to  the 
security  of  the  principal  and  to  the  permanency  of  the  investment. 
He  must  act  with  honesty,  prudence,  faithfulness  and  with  a  sound 
discretion. 

Opinion  of  the  Court,  by  Paul  Neumann,  Esq. 

This  Court  adopts  the  statement  of  the  case  made  by  Judge 
Cooper  which  is  substantially  as  follows : 

On  the  26th  September,  1886,  temporary  letters  of  admin- 
istration were  granted  to  W.  F.  Allen  of  the  estate  of  J.  F. 
O.  Banning,  deceased,  and  on  the  20th  of  October  an 
inventory   was  filed  by    him  showing   the   following  assets. 
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Credit  on  books  of  Ed.  Hoflfschlaeger  &  Co.,  Sep- 
tember 30,  1886 .$139,742  36 

Collected  on  account  of  notes 12,424  65 

Notes  secured 30,000  00 

Real  estate 250  00 

Total ; $182,417  00 

On  the  3rd  of  November,  1886,  Mr.  W.  F.  Allen  was 
appointed  administrator  with  the  will  annexed,  the  devisees 
being  the  widow  Mrs.  Clara  H.  Banning  and  the  son,  Bern- 
hardt Rudolph  Banning,  a  minor  at  the  time  when  the  will 
went  into  effect.  The  will  ordained  among  other  provisions 
that  the  executors  should  invest  the  proceeds  of  the  estate 
for  the  benefit  of  the  devisees,  directing  that  the  investment 
of  the  estate  was  to  be  made  "  in  good  securities  with  lower 
rates  of  interest  in  preference  to  high  rates  with  correspond- 
ing risks."  The  estate  was  to  be  distributed  as  follows  :  One- 
half  thereof  to  Bernhardt  Rudolph  upon  his  attaining  the 
age  of  twenty-five  years,  the  interest  and  gains  of  the  other 
half  to  Mrs.  Banning  for  life  and  after  her  death  to  Bern- 
hardt Rudolph  ;  Mrs.  Banning  on  the  17th  of  April,  1887, 
elected  to  accept  the  benefit  of  the  provisions  of  the  will  in 
lieu  of  dower.  On  November  11th,  1887,  Allen  filed  his  first 
account  with  the  following  showing  : 

Recei-ts $155,138  03 

Expenditures : 

Mrs.  Banning .  .$  7,978  57 

Administrator  s  commissions 7,886  90 

Costs  and  legal  expenses 281  80 

Sundry  bills 134  39 

Total $16,281  66 

Leaving  a  balance  of    138,856  37 

Investment  account 135,500  00 

$     3,356  37 
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The  difference  between  the  assets  in  the  inventory  and  the 
actual  receipts  being  accounted  for  by  certain  losses  which 
are  not  in  dispute.  This  account  was  settled  by  the  lat^ 
Mr.  Justice  Preston  on  February  22d,  1888,  Mr.  B.  E.  Banning* 
who  had  then  attained  the  age  of  majority,  appearing  in 
person  at  the  hearing,  and  Mrs.  Clara  H.  Banniug  having 
had  actual  notice  of  Ihe  time  and  place  of  hearing.  At 
that  time  the  provisions  of  the  statute  regarding  fees  of 
executors,  administrators,  etc.,  were  as  follows,  (Compiled 
Laws,  p.  421)  :  "For  receiving  and  paying  out  moneys,  ten 
cents  for  every  dollar  up  to  and  not  exceeding  one  thousand 
dollars ;  seven  cents  for  every  dollar  over  one  thousand 
up  to  and  not  exceeding  five  thousand  dollars ;  five  cents  for 
every  dollar  over  five  thousand  dollars."  The  statute  re- 
lating to  the  same  siibject  enacted  in  Chapter  XCVIIL,  1892, 
does  not  apply  to  that  account  and  the  commissions  therein 
charged,  were  it  so  applied,  would  be  retroactive.  The  words 
of  the  statute  are  as  follows : 

*•  Executors,  administrators  and  guardians  shall  be  allowed 
the  following  commissions  upon  all  moneys  received  and 
accounted  for  by  them,  that  is  to  say  : 

"  Upon  all  moneys  received  representing  the  estate  at  the 
time  of  the  institution  of  the  trust,  such  as  cash  in  hand  and 
monevs  realized  from  securities,  investments,  and  from  sales 
of  real  estate  and  personal  property  other  than  interest, 
rents,  dividends  and  other  profits  coming  due  after  the  incep- 
tion of  the  trust,  two  and  one-half  per  centum. 

"  Upon  the  final  payment  thereof  or  any  part  thereof,  two 
and  one-half  per  centum. 

**  Provided,  however,  that  no  commissions  shall  be  allowed 
as  for  final  payments  of  such  moneys  except  upon  amounts 
actually  expended  and  upon  balances  paid  into  court  or  to 
the  parties  thereto  entitled,  upon  the  final  settlement  of  the 
services  for  which  such  executors,  administrators  or  guard- 
ians shall  have  been  appointed  and  qualified. 

"  Upon  all  moneys  received  in  the  nature  of  revenue  or 
income    of  the   estate,  such   as  rents,    interest   and  general 
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profits,  ten  per  centam  for  the  first  thousand  doHars,  seven 
per  centum  for  the  next  four  thousand  dollars,  and  five  per 
centum  for  all  amounts  over  and  above  the  first  five  thousand 
dollars. 

"  Such  commissions  of  ten,  seven  and  five  per  centum,  to 
be  allowed  upon  each  accounting  when  made,  but  not  oftener 
than  once  a  year." 

"Section  2.  The  provisions  of  this  Act  shall  apply  as  well 
to  all  future  accounting  in  existing  trust  estates  as  to  new 
trusts." 

The  conclusion  of  the  Circuit  Judge  that  the  commissions 
allowed  were  not  due  at  the  time  of  hearing  on  the  2nd 
of  February,  1888,  and  did  not  become  due  until  the  law  of 
1892  went  into  eflfect,  cannot  be  supported.  The  investment 
of  the  funds  held  by  the  administrator  were  a  disbursement 
under  the  terms  of  the  will  and  the  commissions  were  at  that 
time  properly  allowed  under  the  statute  thus  in  force.  If  any 
error  of  computation  or  otherwise  existed,  it  could  unques- 
tionably be  corrected  at  any  time,  but  such  error  does  not 
appear. 

The  claim  of  the  administrator  to  commissions  upon  the 
share  paid  or  deliver'^d  to  B.  B.  Banning  cannot  be  allowed. 
Under  the  settlement  of  his  account  bv  Mr.  Justice  Preston, 
he  has  been  allowed  all  the  compensation  to  which  he  is 
entitled  except  such  as  the  law  in  force  before  the  statute  of 
1892  and  thereafter,  the  statute  of  1892,  allows  him  for 
collections  and  payments  over  of  reserve,  increase,  gain,  etc., 
which  is  computable  as  follows  :  five  per  centum  upon  all  such 
collections  and  payments  prior  to  the  time  when  the  statute 
of  1892  went  into  eflfect,  and  thereafter  ten  per  centum  upon 
the  first  five  thousand  dollars ;  seven  per  centum  upon  the 
next  four  thousand  dollars ;  and  five  per  centum  upon  the 
remainder  up  to  the  closing  of  his  accounts. 

Irrespective  of  the  fact  that  the  decision  in  the  Long  minors 
estate,  7th  Haw.  368,  was  rendered  subsequently  to  the 
allowance  of  commissions  made  by  Mr.  Justice  Preston  in  the 
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Banning  matter,  nothing  settled  in  the  case  cited  conflicts 
with  the  view  expressed  herein. 

The  court  there  holds  that  the  commissions  cannot  be 
divided  so  as  to  be  apportioned  part  to  receipts  and  part  to 
disbursements.  In  the  present  matter  Mr.  Preston  appears 
to  have  taken  the  reasonable  view,  that  where  a  trust  direct- 
ing the  investment  of  the  funds  of  the  estate  in  a  specific 
manner  follows  the  administration,  the  showing  that  the 
funds  of  the  estate  have  been  invested  closes  the  adminis- 
tration/>;t>  tanio  and  the  administrator  is  entitled  to  commis- 
sions on  the  amount  so  invested. 

We  now  continue  the  statement  of  facts  from  Judge  CooperV 
decision : 

"The  administrator  filed  his  second  account  November  9th, 
1888,  third  account  December  2d,  1889,  fourth  account  No- 
vember 3rd,  1891 ;  these  accounts  were  examined  and 
approved  in  due  course.  There  was  no  appearance  on  the 
part  of  the  present  contestants  at  any  of  these  hearings.  At 
the  time  the  administrator  filed  his  third  account  he  made 
the  suggestion  that  it  be  considered  his  final  account,  but  it 
appearing  that  there  were  outstanding  debts  that  might  be 
collected,  the  court  declined  to  allow  his  discharge.  Ou 
January  10th,  1893,  the  administrator  filed  his  fifth  account 
and  with  it  his  petition  for  discharge.  The  matter  came  ou 
for  hearing  on  February  15th,  1893,  there  being  present  the 
administrator  and  Budolph  Banning.  The  accounts  show 
the  total  amount  of  investments  to  be  $144,999.04 ;  but  the 
administrator  reported  a  loss  of  $2200  upon  the  bonds  of 
the  Union  Iron  Works  Company  of  Honolulu,  this  sum  being 
deducted  left  a  balance  of  $142,799.04.  The  accounts  were 
examined  and  Mr.  Banning  expressed  his  satisfaction  with 
them,  and  that  he  was  ready  to  receipt  for  his  share  of  the 
estate  assets ;  they  were  approved  and  the  assets  of  the 
estate  ordered  distributed  equalh'  between  Mrs.  Banning  and 
Budolph,  and  the  administrator  ordered  discharged  upou 
his  filing  the  receipts.  The  receipts  were  filed  forthwith, 
and  were  in  the  following  form  : 
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"*  Received,  Honolulu,  February  15th,  1893,  from  Wrn.  F. 
Allen,  rtdrainistrjitor  of  the  estate  of  J.  F.  O.  Banning, 
deceased,  my  one-half  of  the  estate  as  follows :  In  bonds, 
$34,400;  notes  secured,  $36,675;  cash,  $324.54;  total, 
$71,399.54 ;  amounting  to  seventy-one  thousand  three 
hundred  and  ninety-nine  and  54-100  dollars.  Signed,  B.  R. 
Banning.' 

"The  receipt  of  Mrs.  Banning's  share  was  in  the  same  form 
and  for  the  same  amounts,  but  signed  by  W.  F.  Allen  as  her 
attorney  in  fact. 

"  These  receipts  do  not  show  the  actual  basis  of  settlement 
80  far  as  the  division  of  securities  is  concerned,  but  a 
manual  separation  of  the  securities  took  place  immediately 
after  the  receipts  were  filed,  in  accordance  with  a  previously 
arranged  schedule,  Mr.  Banning  making  his  own  selection,  he 
receiving  $40,000  in  bonds  and  $28,125  in  notes,  making  a  total 
of  $68,125.  The  allotment  to  Mrs.  Banning  was  $27,000  in 
bonds  and  $45,255  in  notes ,  total  $72,255.  The  difference 
between  these  amounts  was  adjusted  between  the  parties,  but 
in  what  way  is  not  quite  clear. 

"  Mr.  Banning  gave  Mr.  Allen  a  power  of  attorney  to  act  for 
him  in  the  care  of  his  half  of  the  estate,  which  was  dated 
February  28th,  1893.  Mr.  Banning  left  for  the  coast  March 
29th,  1893,  intending  to  be  gone  until  the  fall  of  that  year,  but 
returned  bv  the  same  steamer,  because  he  found  that  his 
mother  was  dissatisfied  with  the  securities  allotted  to  her, 
and  after  his  arrival  in  Honolulu  he  took  steps  towards  the 
institution  of  these  proceedings. 

"The  original  petition  to  vacate  the  order  discharging  the 
administrator  was  filed  Mav  28th,  1893,  for  which  there  was 
Hubstituted  an  amended  petition  filed  June  19th,  1893.  The 
amended  petition  alleged  that  the  order  discharging  the 
administrator  was  made  under  a  mistake  of  fact  as  to  the 
terms  of  the  will  of  the  deceased,  shared  alike  by  the  judge 
and  the  administrator ;  and  that  the  administrator  had  not 
filed  proper  accounts,  and  that  the  securities  in  wdiich  the 
funds  of  the  estate  were  invested  w^ere  speculative,  uncertain,' 
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shifting  and  unsafe,  and  that  the  receipts  which  had  been 
filed  for  the  distributive  shares  were  given  "under  a  mis- 
apprehension of  material  facts  and  conditions,  and  in  conse- 
quence of  concealment  of  material  facts  and  conditions  and 
undue  influence  exercised  "  by  the  administrator.  After  the 
hearing,  a  decision  was  rendered  revoking  the  order  of 
discharge,  and  requiring  the  administrator  to  file  his  accounts 
for  approval  as  of  the  15th  day  of  February,  1893.  Two 
accounts,  the  sixth  and  seventh,  were  filed  on  the  12th  of 
August,  1893 ;  the  sixth  account  included  the  transaction  of 
the  administrator  up  to  the  10th  of  January,  1893.  This 
account  was  referred  to  F.  Wundenberg  as  master  on  the 
4th  of  September,  1893.  The  seventh  account  contained  a 
statement  of  the  affairs  of  the  estate  up  to  the  31st  day  of 
July,  1893. 

"  On  the  17th  of  August,  1893,  Mrs.  Banning  filed  a  petition 
for  the  removal  of  Mr.  Allen  as  administrator,  and  for  the 
appointment  of  J.  A.  Magoon  in  his  place,  setting  forth  as 
reasons  the  facts  alleged  in  the  amended  petition  for  the 
revocation  of  the  order  discharging  the  administrator;  and 
also  that  there  was  no  bond  on  file  conditioned  for  the 
execution  and  performance  of  said  trust.  The  motion  was 
heard  on  the  4th  of  September,  1893,  and  denied  on  the 
ground  that  no  cause  had  been  shown  for  the  removal  of  Mr. 
Allen.  A  new  bond  was  filed  on  the  6th  day  of  September, 
1893,  with  approved  sureties. 

**  The  master's  report  was  filed  on  October  1st,  1893,  and 
the  beneficiaries  filed  a  motin  to  confirm  the  master's  report 
so  far  as  the  items  of  commission  were  concerned ;  and  also 
to  have  the  master  report  upon  the  propriety  of  the  invest- 
ments. A  decision  was  rendered,  by  which  the  rule  was  laid 
down,  governing  the  allowance  of  commissions,  but  the  motion 
to  refer  to  the  master  was  denied  on  the  ground  that  the 
subject  of  the  enquiry  was  more  properly  for  the  court. 

"  The    matter   is   now   before    the   Court   on   the   motion 

of  the    beneficiaries    to    disallow    the    accounts    of   the  ad- 

'ministrator   so   far    as    certain   investments   are   concerned ; 


IN  EE  ESTATE  OF  BANNING.  461 

and  also  upon  the  motion  of  B.  R.  Banning  to  disallow 
the  accounts  and  to  charge  the  administrator  with  the 
whole  estate,  including  the  shares  accepted  by  him  when 
the  administrator  was  discharged  by  the  previous  order.  In 
support  of  his  motion  Mr.  Banning  alleges:  "That  the 
securities  represented  by  his  receipt  were  not  of  equivalent 
value  to  the  sura  of  $71,399.54,  nor  anywhere  near  said  sum, 
as  said  Allen  then  well  knew,"  and  "  that  said  receipt  was 
signed  by  him  under  misapprehension  and  ignorance  of 
material  facts  and  conditions  affecting  said  receipts  and 
securities  supposed  to  be  represented  thereby,  induced  and 
resulted  from  intentional  repression  and  in  consequence  of 
the  intention  and  culpable  failure  and  neglect  on  the  part  of 
Mr.  Allen  to  properly  advise  him  before  signing  the  receipt '' 
of  the  true  condition  and  character  of  the  investments,  and 
many  other  allegations  of  like  tenor  and  effect." 

Mr.  Allen  had  a  dual  function  to  perform,  one,  as  adminis- 
trator, the  other  as  trustee  of  the  estate,  the  investment  and 
management  of  which  for  the  benefit  of  the  legatees  were 
confided  to  him.  As  to  the  first,  aside  from  the  question  of 
the  allowance  of  the  commissions  claimed,  nothing  more  need 
be  considered ;  as  to  the  latter,  two  questions  are  presented, 
one,  did  the  trustee  properly  and  faithfully  fulfill  his 
duties?  The  other,  did  the  settlement  with  B.  R.  Banning 
affect  his  obligation  as  such  trustee.  The  relations  of  Mr. 
Allen  to  the  beneficiaries  were  such  as  to  require  him  to  act  cinn 
uberrima  Jide.  The  trustee  was  obliged  to  exercise  that  pru- 
dence which  is  used  by  men  in  the  investment  of  their  own 
funds,  having  regard  not  only  to  the  interest  to  be  made,  but 
to  the  security  of  the  principal  and  to  the  permanency  of  the 
investment.  This  is  the  doctrine  stated  by  Mr.  Justice  Gray 
in  the  case  of  Lamar  vs.  Micron^  112  U.  S.  Rep.,  468.  Aside, 
however,  from  this  eminent  authority,  the  will  in  express 
terms  directs  the  investment  of  the  estate  to  be  made  in  good 
securities,  with  lower  rates  of  interest,  in  preference  to  high 
rates  with  corresponding  risks. 

No   statutory  provision    limiting  the   investment    of   trust 
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funds  to  specific  securities  exists  in  the  Hawaiian  Islands, 
and  this  Court  cannot  go  further  than  to  hold  that  the  trustee 
must  act  with  honesty,  prudence,  faithfulness,  and  exercise  a 
sound  discretion  in  placing  trust  funds  for  investment.  To 
direct  what  securities  and  what  only  may  be  accepted  bj 
trustees,  so  that  they  would  be  exonerated  in  the  event  of 
loss,  trenches  upon  legislative  function.  The  discretion  con- 
fided in  such  matters  to  the  trustee  is  one  that  is  founded 
upon  sound  reasoning  and  conformity  to  established  business 
principles,  and  the  court  can  in  no  case  hold  a  trustee  blame- 
less who  has  exercised  his  discretion  otherwise.  With  a 
discretion  so  used,  coupled  with  diligence  and  absolute  good 
faith,  the  trustee  is  armed  against  liability  for  losses  to 
which  the  most  prudent  investment  may  be  subject. 

Harvard  College  vs,  Amory,  9  Pick.,  465. 

Lorell  V8.  Mhwi,  20  id.,  119. 

Brown  V8,  French,  125  Mass.,  415. 

In  the  case  before  the  Court  the  various  investments  are 
enumerated.  Due  consideration  of  all  the  circumstances 
surrounding  these  transactions  shows  that  the  trustee  has 
acted  prudently  and  with  perfect  good  faith,  and  in  all 
transactions,  except  one  hereafter  mentioned,  has  acted 
diligently  in  making  the  investment  of  the  trust  funds;  it 
shows  further  that  he  has,  in  making  them,  coucieutiously 
folh^wed  the  directions  of  the  testator. 

Neither  our  law  nor  the  directions  in  the  will  nor  the 
exercise  of  a  sound  discretion  forbade  the  making  of  the 
investments  made  by  Mr.  Allen.  They  were  in  the  view  of 
this  court  such  that,  had  the  necessity  existed  for  their 
approval  by  the  Probate  Court,  no  good  reason  could  have 
been  advanced  for  withholding  such  approval  at  the  time  and 
under  the  circumstances  under  which  thev  were  made. 

The  Fai  Kee  chattel  mortgage  is  the  exception  above 
alluded  to.  In  lending  the  trust  funds  it  was  the  duty  of  the 
trustee  to  ascertain  the  status  of  the  mortgagor's  leasehold 
interest,  which  was  confessedly  neglected,  and,  while  in  all 
probability  no  loss  to  the  trust  estate  may  grow  out  of  it,  the 


IN  RE  ESTATE  OF  BANNING.  463 

court  must  hold  the  trustee  answerable  for  any  loss  which 
mav  arise  from  that  invest nient. 

The  administrator  has  made  his  investments  not  without 
authoritv  of  law  nor  in  violation  of  the  directions  in  the  will. 
The  fact  that  he  was  not  named  executor,  but  was  appointed 
by  reason  of  the  renunciation  of  the  one  and  refusal  to  accept 
the  trust  of  the  other  executor,  does  not  alter  the  situation. 
The  administrator  stands  in  every  respect  in  the  same 
position  as  the  executors  would  have  stood.  He  has  the 
same  duties,  powers,  rights  and  obligations  which  would 
have  vested  in  or  fallen  upon  the  executors,  had  they  chosen 
to  act.  Being,  therefore,  of  the  opinion  that  the  admin- 
istrator has  acted  honestly,  prudently,  faithfully  and  discreetly, 
he  is  not  answerable  for  any  anticipated  or  actual  1  ^.ss  of 
part  of  the  trust  funds  except  in  three  instances  ;  the  invest- 
ment in  the  bonds  of  the  Union  Iron  Works  Company  and  the 
bonds  of  the  Seattle  Building  Company  and  the  Fai  Kee 
mortgage.  The  two  former  investments  may  have  been  made 
on  sound  business  principles,  yet  they  were  not  made  by  the 
administrator  personally  but  by  a  trusted  agent.  It  is  im- 
material that  the  agent  be  possessed  of  the  highest  business 
capacity,  tact  and  experience.  A  loss  occasioned  under  such 
circumstances  must  be  made  good  by  the  trustee,  and  the 
sum  of  $2200  loss  incurred  in  the  first  mentioned  investment, 
and  the  sum  of  $2000  in  the  second  must  be  borne  by  the 
administrator  because  he  delegated  his  functions  as  trustee 
to  another. 

1  Lewin  on  Trusts,  p.  367.  Perry  on  Trusts,  Sec.  408, 
says:  "If  the  trust  is  of  a  discretionary  nature,  the  trustee 
will  be  responsible  for  all  the  mischievous  consequences  of 
the  delegation,  and  the  exercise  of  the  discretion  will  be 
absolutely  void  in  the  substitute." 

Pearson  vs.  Jamison,  1  McLean,  197. 

The  duties  and  powers  of  trustees  cannot  be  delegated. 
Potestas  delegata  non  potest  delegaru 

The  Fai  Kee  mortgage  was  accepted  by  B.  R.  Banning  as 
part  of  the  assets  distributed  to  him  and  was  included  in  the 
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receipt  which  was  given  by  him  to  the  administrator.  That 
receipt  created  no  estoppel.  The  relations  between  the 
parties  being  virtually  those  of  trustee  and  beneficiary  made 
it  obligatory  upon  the  trustee  to  exercise  due  diligence  in 
making  the  investment.  The  belief,  followed  by  the  asser- 
tion, of  Mr.  Allen  that  the  investment  was  sound,  when 
in  tact  it  was  partly  of  doubtful  security  does  not  preclude 
Banning  from  seasonably  rejecting  it  when  a  defect  in  the 
title  is  discovered.  It  is  true  that  the  administrator  had 
offered  to  pay  Banning's  share  in  money  which  offer  was 
apparently  not  accepted,  Mr.  Banning  probably  electing  to  take 
the  investments  because  such  course  avoided  a  loss  of  interest 
o,nd  the  trouble  of  reinvesting  the  money,  yet  even  that  fact 
does  not  exonerate  the  administrator  from  liability  for  investing 
the  trust  funds  in  that  chattel  mortgage.  Had  Allen  known 
that  the  leasehold  of  Fai  Kee  was  only  pour  autre  vie  he 
would  not  have  loaned  the  funds  upon  that  security  ;  if  he  had 
loaned  it  with  that  knowledge  such  an  investment  must  have 
been  considered  reckless.  In  this  view  the  administrator  is 
accountable  for  any  loss  caused  by  that  investment. 

That  no  false  representation  was  made  or  improper  in- 
fluence used  to  obtain  the  receipt,  is  clearly  shown  by  the 
evidence.  The  conclusion  reached  by  us  rests  upon  the  fact 
that  the  flaw  in  the  title  of  the  Fai  Kee  leasehold  was  one 
which  the  administrator  easily  could  and  therefore  should 
have  discovered. 

The  computation  upon  the  principles  herein  enumerated  of 
the  commission  due  the  administrator  is  referred  to  the 
clerk  of  the  Court,  and  when  the  amount  is  ascertained,  the 
administrator  may  credit  himself  therewith. 

The  administrator  must  be  charged  with  the  loss  on  the 
investment  in  the  Union  Iron  Works  ;  also  with  the  amount 
invested  in  the  bonds  of  the  Seattle  National  Bank  Building 
Company,  and  with  the  amount  of  the  Fai  Kee  mortgage ; 
such  conveyances  as  may  be  necessary  to  transfer  the  securi- 
ties  for   the   above   investments   to   the   administrator  to  be 
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executed  by  the  beneficiaries  ;  in  other  respects  the  accounts 
are  approved. 

Ordered  accordingly. 

A,  S.  Harlwell  and  ^F.  A,  Kinney y  for  the  beneficiaries. 

F.  M.  Hatch,  for  the  administrator. 


Opinion  of  Bickerton,   J. 

I  fully  concur  in  the  foregoing  opinion  on  all  points,  with 
the  exception  of  the  one  holding  the  trustee  answerable  for 
any  loss  caused  by,  or  which  may  arise  from,  the  Fai  Kee 
mortgage  investment.  It  was  undoubtedly  the  duty  of  the 
trustee  to  ascertain  the  status  of  the  mortgagor's  leasehold 
interest ;  this  was  confessedly  neglected  by  him,  and  if  the 
SJiid  mortgage  was  now  held  by  him  as  one  of  the  assets  of  the 
remaining  half  of  the  estate  he  would  certainly  be  responsi- 
ble for  anv  loss  arising  from  it.  If  it  were  not  for  the  offer 
made  to  Mr.  Banning  by  Mr.  Allen  giving  him  the  option  of 
receiving  his  half  of  the  estate  in  cash,  I  should  not  have  to 
dissent  on  this  one  point.  If  the  trustee  had  tendered  him 
his  half  in  coin  he  would  have  had  to  take  it.  There  was 
nothing  to  prevent  the  trustee  realizing  on  enough  of  the 
investments  to  pay  Banning  his  half  in  cash,  but  he  was 
given  his  choice,  he  decided  to  select  from  the  securities ;  he 
had,  for  months,  every  chance  to  investigate  and  examine 
these  investments.  Allen  had  some  time  previously  spoken 
generally  of  the  investments  as  being  good,  but  not  of  any 
one  in  particular.  There  were  a  number  of  others  to  select 
from;  this  one  was  paying  a  high  rate  of  interest,  viz.:  ten 
(10)  per  cent,  per  annum,  and  that  may  have  been  what 
induced  Banning  to  select  it.  He  was  not  bound  to  take  it ; 
he  had  the  option  of  taking  any  other  or  even  the  coin.  The 
trustee  did  not,  under  the  circumstances,  put  himself  in  the 
position  of  a  guarantor.  Mr.  Banning  was  acting  with  his 
eyes  open  and  upon  his  own  judgment.  It  seems  to  me  that 
at  the  time    Banning  selected  these  securities  the  relation  of 
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trustee  and  beneficiary  had  changed  materially.  The  trustee 
had  offered  to  do  all  that  could  be  required  of  him,  viz.:  in 
paying  the  beneficiary  his  half  of  the  estate  in  coin.  This 
'  offer  was  not  accepted  ;  he,  Banning,  preferred  securities  and 
selected  them  himself. 


M.  POLAPOLA  vs.  MARIA  KEAHI  CARR,  and    FRANK 

CARR,  her  Husband. 

In  Equity.     Bill  to  set  aside  a  Deed. 

Appeal  from  Circuit  Court,  of  the  First  Judicial  Circutt. 

Hearing,  April  6,  1894.  Decision,  May  15,  1894. 

JuDD,    C.J.,    BiCKERTON   AND   FrEAR,    J  J. 

The  plain tiflF  brought  a  bill  in  equity  to  set  aside  a  deed.  The  defen- 
dant pleaded  in  bar  a  decision  in  a  law  case  (ejectment)  where  the 
court  had  held  the  said  deed  to  be  a  conveyance  of  certain  interests  in 
land.  Held  that  the  decision  pleaded  in  bar  was  no  hiir  to  the  pro- 
ceedings in  equity,  either  to  set  aside  or  reform  a  deed. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  is  a  bill  in  equity  to  set  aside  a  deed,  and  the  defend- 
ants filed  their  plea  in  bar  in  which  they  say  :  "  That  on  the 
3d  day  of  May,  1892,  in  the  case  of  Maria  K.  Carr  and  Frank 
Carr,  her  husband,  against  M.  Polapola  and  the  Puuloa  Sheep 
and  Stock  Ranch  Company,  these  defendants  recovered 
judgment  in  the  Supreme  Court  of  the  Hawaiian  Islands,  at 
Chambers,  before  Mr.  Justice  Dole,  whereby  the  title  to  the 
land  and  property  set  forth  in  the  plaintiflF's  bill  was  adjudged 
upon  in  favor  of  these  defendants,  and  defendants  were  there 
and  then  adjudged  to  be  entitled  to  all  and  singular  the  right, 
title  and  interest  of  said  Polapola  in  and  to  said  property 
and  as  also  were  adjudged  all  the  matters  and  things  alleged 
in  the  plaintiff's  bill. 


POLAPOLA  V8.  CAER.  467 

**  Therefore  the  said  tlefencLints  plead  the  said  judgment  in 
bar  to  the  phiintiff's  bill  of  complaint  herein  and  pray  the 
judgment  of  this  Honorable  Court  whether  they  shall  be 
compelled  to  make  any  further  answer  to  the  said  bill,  and 
pray  to  be  hence  dismissed  with  their  reasonable  costs  in 
this  behalf  expended  and  to  such  other  relief  as  to  the  Court 
may  seem  meet." 

After  argument  the  Court  overruled  the  plea  and  the  matter 
now  comes  here  upon  appeal  from  such  ruling. 

The  whole  question  for  us  to  consider  is,  was  the  point 
now  raised  in  this  case  passed  upon  iii  the  judgment  which 
is  now  pleaded  in  bar.  We  have  carefully  examined  the  former 
case  and  the  decision  therein  by  Mr.  Justice  Dole.  He  savs : 
'*It  is  necessary  for  me  to  construe  the  deed  as  a  conveyance 
of  the  whole  interest  of  the  four  grantors  in  the  premises  to 
the  plaintiff,  Mary  K.  Carr,  but  Polapola's  testimony  that  the 
women  were  told  that  unless  they  got  their  husbands  to  sign 
the  deed  it  would  not  be  good,  supports  his  claim  that  the 
intention  was  to  sell  only  the  interest  supposed  to  be  in- 
herited by  the  women,  from  the  deceased  Makanana,  and 
might  he  considered  in  a  court  of  equiiy  in  an  action  to  refoi^w, 
the  deedy  The  language  shows  conclusively  that  the  Court 
did  not  pass  on  the  points  now  raised.  It  was  a  proceeding 
at  law,  and  the  Court  could  not  consider  nor  pass  upon  the 
validity  of  the  deed,  set  it  aside  or  order  it  reformed,  and 
properly  held  that  such  a  matter  could  only  be  considered  in 
a  court  of  equity.  The  Court  simply  passed  upon  the  legal 
construction  of  the  deed  as  presented  ;  it  could  do  nothing 
else  ;  it  was  limited ;  it  had  no  jurisdiction  to  pass  on  the 
question  now  raised.     This  question  was  clearly  left  open. 

We  are  unable  to  find  any  bar  to  the  equity  proceeding.  W^e 
therefore  sustain  the  ruling  of  the  lower  Court  overruling  the 
plea  in  bar. 

Appeal  dismissed. 

S,   K.  Kane,  for  plaintiff. 

G.  Creighton  and  A.  P.  Peterson,  for  defendants. 
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LAUPAHOEHOE  SUGAR  CO.  vs  KANAELE. 

Appeal  from  District  Court  of  North  Hilo. 

Hearing,  May  22,  1894.  Decision,  May  22,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

A  clause  in  a  contract  for  labor  in  which  the  laborer  agrees  that  if 
absent  from  work  without  the  consent  of  his  employer  he  will  per- 
form two  days  service  for  every  working  day  so  absent,  does  not  pre- 
vent the  contract  from  being  penally  enforced  according  to  law. 

Opinion  of  the  Court,  by  Judd,  C.J. 

On  the  16th  of  April  last  defendant  was  brought  before  the 
District  Magistrate  of  North  Hilo,  Hawaii,  by  warrant  sworn 
out  by  the  Laupahoehoe  Sugar  Company,  charging  him  with 
having  deserted  work.  The  defendant  is  a  laborer  in  the 
employ  of  the  plaintiff  corporation  under  a  written  contract 
duly  made  and  executed,  according  to  the  statutes  applicable, 
on  the  5th  September,  1893,  by  which  the  defendant  agreed 
to  work  for  plaintiff  for  the  term  of  twenty-four  months  at 
stipulated  wages.  The  defendant  moved  for  dismissal  of  the 
case  **  on  the  ground  that  according  to  the  contract  if  he 
stayed  off  a  day  he  was  bound  to  work  two,  therefore  as  the 
punishment  was  prescribed  in  the  contract  the  court  could  not 
impose  a  punishment  in  the  case." 

The  contract  contained  the  following  clause.  Section  "III. 
The  party  of  the  second  part  further  agrees  to  work  at  night 
and  rest  during  the  day,  whenever  directed  to  do  so,  and  if 
absent  from  work  without  the  consent  of  the  party  of  the 
first  part  or  its  agents,  that  he  will  perform  two  days  service 
for  every  working  day  so  absent." 

The  district  magistrate  granted  the  motion  and  dismissed 
the  case.     The  plaintiff  then  appealed  to  this  Court  on  the 
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point  of  law  involved  and  the  parties  stipulated  in  writing 
that  the  Justices  of  the  Supreme  Court  might  hear  the  case 
in  vacation  and  give  judgment  as  in  term  time. 

By  the  Court. 

There  was  a  statute  formerly  existing  under  the  Masters 
and  Servants  Act,  that  in  case  a  person  lawfully  bound  to 
service  absented  himself  from  such  service  without  leave  of 
his  master  the  justice  could  compel  the  laborer  to  serve  not 
to  exceed  double  the  time  of  his  absence.  This  was  repealed 
by  Chap.  28,  Laws  of  1882.  We  do  not  know,  nor  is  it 
pertinent  to  our  case  to  enquire,  why  such  a  clause  has  been 
inserted  in  the  agreement  before  us  which  is  *in  a  printed 
form. 

The  clause  by  which  tne  laborer  agrees  to  perform  two 
days  service  for  every  working  day  absent  from  work,  cannot 
be  specifically  enforced  by  the  law  as  it  stands.  Such  clause 
is  valueless  as  a  remedy  to  the  employer,  except  perhaps 
that  a  suit  might  be  brought  upon  it  after  the  expiration  of 
the  term  for  damages  for  breach  of  contract. 

The  clause  not  being  specifically  enforceable,  that  is  by 
compelling  tjae  laborer  to  do  exactly  what  he  agreed  to  do, 
and  perform  two  days  of  labor  for  every  day's  absence,  it 
does  not  displace  the  remedy  provided  by  law,  which  is  for 
the  first  willful  absence  the  magistrate's  ordering  him  to 
return  to  service  and  pay  costs  and  for  the  next  absence  a 
fine  not  to  exceed  $5  and  costs,  and  for  subsequent  absences 
a  fine  not  to  exceed  $10  and  costs,  and  imprisonment  at  hard 
labor  until  paid.  We  hold  that  the  clause  of  the  contract 
under  discussion  affords  a  concurrent  remedy  only  to  the 
employer,  and  does  not  prevent  the  employer  from  resorting 
to  the  statutory  method  of  enforcement  nor  is  it  a  waiver  by 
the  employer  of  his  right  to  such  enforcement. 

Appeal  sustained  and  the  defendant  is  ordered  to  return  to 
his  employer's  service  and  pay  costs. 

A.  S.  Hartioell,  for  plaintiff. 
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W.  H.  ALDRICH,  PETITIONER,  vs.  FIRST  JUDGE  OF 
THE  CIRCUIT  COURT,  FIRST  CIRCUIT. 

Writ  of  Cehtiorari. 

Hearing,  June  18,  1894.  Decision,  July  6,  1894. 

JUDD,    C.J.,    BiCKERTON    AND    ErEAR,    J  J. 

Circuit  judges  have  jurisdiction  to  issue  writs  of  nc  evcent. 

The  breach  of  such  writ  is  a  contempt  of  court,  even  if  the  i>etition 
shows  upon  its  face  that  the  case  is  not  a  proper  one  for  the  issu- 
ance of  the  writ. 

This  Clourt  will  not.  in  determining  upon  crrtiorari  the  validity  of  pro- 
ceedings brought  against  a  party  for  such  contempt,  consider  the 
7ie  exeat  cause  upon  its  merits. 

Opinion  of  the  Court,  by  Frear,  J. 

The  substantial  facts  of  this  case  are,  that  the  petitioner, 
Aldrich,  was  adjudicated  a  bankrupt,  and  Henry  Davis  was 
his  elected  and  qualified  assignee ;  that  the  trust  was  not 
settled,  and  the  assignee  on  learning  that  the  bankrupt  was 
intending  to  leave  this  country,  applied  to  a  Judge  of  the 
Circuit  Court,  First  Circuit,  for  a  writ  of  ne  exeat  stating  that 
the  estate  of  the  bankrupt  was  unsettled,  and  that  his  pres- 
ence was  necessary  to  enable  the  assignee  to  settle  the  same, 
and  that  the  absence  of  the  bankrupt  would  prevent  the 
assignee  from  obtaining  possession  of  certain  property  which 
the  bankrupt  was  entitled  to  in  the  State  of  California.  The 
Circuit  Judge  issued  the  writ  of  ne  exeat  which  enjoined  the 
bankrupt  under  pain  of  being  adjudged  guilty  of  contempt 
from  leaving  or  attempting  to  leave  this  country  without  the 
leave  of  Court,  and  ordered  him  to  show  cause  whv  the 
writ  should  not  he>  made  absolute. 

The  writ  was  issued  on  the  30th  day  of  May  last      The 
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respondent  made  tmswer  on  the  5th  of  June.  On  the  return 
day,  June  12,  the  assignee  moved  that  the  bankrupt  be 
attached  for  violation  of  the  injunction  issued,  alleging  an 
attempt  to  leave  this  country  on  the  9th  of  June,  by,  and  on 
the  brig  "  L'Avvenier."  The  Court  heard  the  proofs,  and 
adjudged  the  bankrupt  guilty  of  contempt,  and  ordered  him 
committed  to  Oahu  Prison  for  thirty  dajs,  "  unless  he  shall 
sooner  be  discharged  by  this  Court."  ,The  warrant  to  carry 
the  order  into  eflfect  was  issued  on  the  15th  of  June,  and 
delivered  to  the  Marshal  for  execution.  Thereafter,  on  the 
same  dav,  a  writ  of  certiorari  was  directed  to  the  Circuit 
Judge,  in  response  to  which  the  record  in  the  contempt  and 
ne  exeai  proceedings  were  certified  to  this  Court. 

The  object  in  bringing  the  record  here  is  to  determine  the 
validity  of  the  order  adjudging  the  bankrupt  guilty  of  con- 
tempt ;  the  argument  for  the  bankrupt  being  that  the  injunc- 
tion  of  ne  exeat  was  void,  because  the  Circuit  Judge  had  no 
jurisdiction  to  issue  it ;  and  that  the  breach  of  a  void  injunc- 
tion is  not  a  contempt. 

We  are  of  the  opinion  that  the  order  of  ue  exeat  was  not 
void.  The  Circuit  Judge  sat  as  a  court  of  record  of  general 
jurisdiction,  and  the  statute  (Laws  of  1892,  Ch.  LVIL,  Sec. 
37,  Subdiv.  9)  expiessly  empowered  him  "to  issue  writs  of 
*  *  *  mandamus  ne  exeat  regno,''  without  defining  the 
cases  to  which  such  writs  are  applicable.  Whether  this  is  a 
proper  case  for  the  issuance  of  the  writ  is  a  question  wliich 
we  cannot  now  consider.  The  statute  (Laws  of  187G,  Ch. 
XXXIX.,  Sees.  27  and  33),  authorizes  us  to  set  aside  upon 
certiorari  only  such  proceedings  as  are  absolutely  void.  In 
this  case  the  ne  exeat  proceedings  were  at  most  voidable  only. 
Even  if  the  petition  showed  upcm  its  face  that  the  facts  were 
not  such  as  to  justify  the  issuance  of  the  writ,  the  proper 
course  for  the  bankrupt  was,  not  to  disregard  it,  but  to  applv 
to  the  Judge  who  issued  it  for  an  order  discharging  it.  AVe 
cauuot  upon  certiorari  brought  to  determine  the  validity  of 
the  contempt  proceedings  consider  the  ne  exeat  proceedings 
upon  their  merits. 
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»  

In  The  People  vs.  Spalding,  2  Paige,  329,  Chancellor  Wal- 
worth said  :  "  While  the  injunction  remained  in  force,  it  was 
the  duty  of  the  vice-chancellor  to  punish  every  breach  there- 
of ;  and  in  no  case  can  a  defendant  be  permitted  to  disobey 
an  injunction  regularly  issued,  whatever  may  be  the  final 
decision  of  the  court  upon  the  merits  of  the  cause.  If  there 
is  not  sufficient  equity  on  the  face  of  the  bill  to  support  the 
injunction,  the  proper  course  for  the  defendant  is  to  apply  at 
once  for  a  dissolution,  *  *  *  and  he  may  again  move  the 
court  upon  the  coming  in  of  his  answer." 

Again,  "  a  defendant  against  whom  there  is  prima  facie 
evidence  of  being  guilty  of  a  breach  of  an  injunction  cannot 
be  heard  upon  a  motion  to  discharge  a  ne  exeat  against  him 
in  the  same  cause  until  he  has  purged  himself  of  the  con- 
tempt." 

2  Beach  Mod.  Eq.  Prac,  Sec.  624. 

If  therefore  the  bankrupt  was  not  entitled  to  be  heard  by  the 
Judge  of  original  jurisdiction  upon  a  motion  to  discharge  the 
writ  of  ne  exeat  until  he  had  purged  himself  of  the  contempt, 
how  can  he  expect  this  Court  to  do  practically  the  same 
thing  ? 

It  is  unnecessary  for  us  to  consider  the  other  arguments  of 
counsel. 

The  order  of  certiorari  is  dissolved,  costs  to  be  paid  by  the 
petitioner. 

G.  W,  Aahford,  for  petitioner. 

A,  S.  Hartwell,  contra. 


KEKAULA  VH.   KAAUKAI.         473 


WAILUU  KEKAULA  (w.)  vs.   S.  M.  KAAUKAI. 

ExCEPnONS   TO  THE  RUUNG    OF   JuDGE    CoOPER,  CIRCUIT   CoURT 

OF  THE  First  Circuit. 

Hearing,  June  19,  1894.  Decision,  June  27,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  JJ. 

The  Court  will  not  order  a  default  set  aside,  and  a  ease  re-opened  for  a 
rehearing,  where  it  does  not  appear  that  there  has  been  a  olear 
caae  of  abuse  of  discretion  by  the  court. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  case  was  brought  in  the  District  Court  of  Honolulu, 
and  judgment  in  default  was  entered  in  favor  of  the  plaintiflf  - 
a  few  days  afterwards  defendant  moved  the  court  to  set  aside 
the  default  and  re-open  the  case,  based  on  the  following 
affidavit : 

"Now  comes  S.  M.  Kaaukai  the  defendant,  and  on  oath 
deposes  and  says  that  he  is  the  defendant  in  the  above  cause  ; 
that  on  Friday  afternoon  last  when  the  case  was  tried,  he  was 
notified  that  it  was  a  holiday  and  that  no  business  would  be 
done  in  the  afternoon  of  said  day  in  the  government  offices, 
and  the  front  door  of  the  court  room  was  shut,  so  the 
defendant  believed  his  information ;  and  that's  why  he  did 
not  come  before  the  court,  and  deponent  further  saith  not. 

•    "  S.  M.  Kaaukai,  Defendant." 

After  hearing,  the  court  denied  the  motion,  and  the  defen- 
dant appealed  against  this  ruling  to  the  Circuit  Court  of  the 
First  Judicial  Circuit  (jury  waived).  On  the  5th  day  of  June, 
1894,  the  matter  came  on  for  hearing  and  now  comes  here  on 
a  bill  of  exceptions  from  the  said  Circuit  Court,  wherein  it  is 
stated — "  That   after  hearing   argument   by   the    respective 
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couDsel  as  to  the  sufficiency  of  refusing  to  open  such  default, 
the  Court  ruled  that  the  appealing  on  said  motion  to  open 
default  should  be  declined  and  so  ordered,  to  which  ruling 
and  order  defendant  duly  excepted,  and  his  exception  was 
duly  allowed." 

The  facts  of  the  case  as  they  appear  to  us,  are  :  That  the 
defendant  w^as  served  with  a  written  notice,  that  the  case 
would  be  heard  in  the  District  Court,  Honolulu,  on  Friday, 
March  23d,  1894,  at  1:30  p.  m.  That  dav  was  Good  Friday,  and 
the  Court,  at  the  morning  session,  stated  that  all  civil  cases  that 
were  ready  would  be  heard  that  afternoon,  that  being  the 
regular  day ;  that  the  main  door  to  the  station  house 
building,  in  w-hich  is  situated  the  District  Court  room,  was 
closed  for  some  reason,  but  there  was  another  entrance  by 
which  the  court  room  could  be  reached.  The  magistrate, 
on  coming  to  the  building  about  1:30  p.  m.,  found  the  main 
door  closed  and  ordered  it  to  be  opened  and  proceeded  up- 
stairs to  his  court  room.  That  when  this  case  was  reached 
defendant  did  not  appear,  and  was  called  in  the  usual  way, 
and  not  answering  was  defaulted.  It  does  not  appear  that 
the  defendant  made  any  effort  to  find  out  if  the  court  was 
going  to  hold  the  afternoon  session,  which  he  could  easily 
have  done,  but  finding  the  main  door  of  the  building  closed 
(not  the  court  room  door),  about  the  time  the  court  was  to 
open,  took  it  for  granted  that  there  was  no  session,  he  having 
heard  that  there  was  to  be  a  half  holidaj'. 

In  G.  W.  Mac/arlcme  (f*  Co.  i^s.  J.  S.  McCandle^ss^  8  Haw. 
118,  where  several  of  our  own  cases  are  cited  in  support,  it  is 
held  that  the  setting  aside  of  a  default  and  the  re-opening  of 
a  case  for  re-hearing  is  a  matter  of  discretion  and  not  review- 
able, except  in  a  clear  case  of  abuse.  There  is  nothing 
developed  in  this  case  to  warrant  us  in  finding  that  there 
was  an  abuse  of  discretion  bv  the  mamstrate  ;  the  affidavit 
does  not  even  show  that  the  defendant  had  a  good  and 
meritorious  defense  to  the  action  ;  or  that  he  used  ordinary 
diligence  in  finding  out  whether  his  case  was  to  be  postponed 
or  heard  on  the  day  set  for  hearing.     It  is  not  enough  that 
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he  presumed  from  what  he  heard  or  observed,  that  it  would 
not  be  called ;  he  should  have  made  enquiries  from  the 
proper  officers.  The  affidavit  does  not  show  the  source  of  his 
information. 

The  exceptions  are  dismissed. 

r.  V.  Ashford  and  E,  Johnson,  for  plaintiff. 

jr.  C  Achi,  for  defendant. 


HENRI  G.  McGREW,  a  person  non  compos,  by  his  Guar- 
dian, CHARLES  L.  CARTER,  vs.  ALPHONSINE 
McGREW. 

Question  Reseuved. 

Hearing,  June  19,  1894.  Decision,  July  21,  1894. 

BlCKERTON     AND     FrEAR,    JJ.,     AND     AnSON     BrUNSON,     EsQ.,     IN 

place    of   JuDD,    C.J.,    DISQUALIFIED. 

A  libel  for  divorce  may  be  prosecuted  on  behalf  of  an  insane  person  by 
his  gucirdlan,  under  our  statutes. 

Opinion   of   the  Court,   by  Frear,   J.     (^A.  Brunson,   Esq., 

dissenting.) 

The  question  reserved  by  the  Circuit  Court  for  our  opinion 
18  that  raised  by  the  demurrer,  namely,  whether  under  our 
statutes  a  person  non  compos  may,  by  his  guardian,  maintain 
a  libel  for  divorce. 

In  the  absence  of  statute,  the  general  opinion  in  both 
England  and  America  is  that  a  suit  for  either  nullity  or 
separation  may  be  maintained  either  by  or  against  an  insane 
person,  but  that  in  England  a  suit  for  divorce  cannot  be 
maintained  either  by  or  against  an  insane  person,  while  in 
those  of  the  United  States  in  which  the  question  has  arisen  a 
suit  for  divorce   may  be   maintained   against  but   not  by  an 
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insane  person.  2  Bishop,  M.  &  D.,  Sees.  304a-307,  and 
cases  there  cited.  But  now  in  England,  Massachusetts  and 
Rhode  Island,  statutes  have  been  passed  which  the  courts 
have  construed  as  authorizing  suits  for  divorce  either  by  or 
against  insane  persons.     76. 

The  cases  contain  lengthy  discussions  of  the  policy  of  or 
reasons  for,  the  distinction  between  an  insane  plaintiff  and  an 
insane  defendant.  The  argument  of  the  American  courts  seems 
to  be  that  in  the  case  of  an  insane  defendant,  the  two  condi- 
tions said  to  be  essential  to  a  divorce  may  be  present  namely, 
the  fault  of  one  party  and  the  consent  of  the  other,  while  in 
the  case  of  an  insane  plaintiff  the  consent  of  the  injured 
party  is  necessarily  wanting,  for  the  reason  that  an  insane 
person,  having  no  mind,  cannot  consent.  It  is  argued 
further  that  marriage  is  a  personal  status,  the  making  or 
unmaking  of  which  is  a  personal  matter,  "  depending  on  the 
choice  of  the  heart,  rather  than  of  the  head,"  "more  on 
feelings  and  convictions  than  on  considerations  appreciably 
by  others,"  and  that  therefore  "  it  is  in  the  option  of  the 
injured  party "  alone  to  say  "  whether  he  will  forgive  the 
offense  or  take  a  divorce  for  it."  This  reasoning  might  at 
first  thought  seem  to  indfcate  that  marriage  is  solely  a  per- 
sonal matter,  in  which  the  parties  alone  are  interested,  and 
that  there  is  something  in  the  nature  of  things  to  prevent  its 
dissolution  without  the  active  consent  of  the  injured  party. 
And  yet  it  is  perhaps  universally  conceded  that  the  state 
may,  either  from  considerations  of  public  policy  or  from  con- 
siderations of  what  is  deemed  to  be  for  the  best  interest  of 
the  parties  immediately  concerned,  alter  the  conditions  upon 
which  the  marriage  status  may  be  created  or  dissolved; 
and  in  pursuance  of  such  power,  as  we  have  seen,  statutes 
have  been  passed  authorizing  divorce  suits  by  insane  persons. 

The  distinction  taken  by  the  American  courts  is  good  so 
far  as  it  goes.  There  are  reasons,  it  is  true,  that  apply  to 
the  case  of  an  insane  plaintiff  which  do  not  apply  to  the  case 
of  an  insane  defendant,  for  the  consent  of  the  plaintiff  should, 
if  possible,  be  required,  while  the  fault  alone  of  the  defendant 
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is  Kafficient ;  yet  is  not  this  position  inconsistent,  so  far  as 
the  qnestion  of  consent  is  concerned,  with  the  view  that  suits 
for  separation  may  be  maintained  on  behalf  of  an  insane 
person,  for  is  it  not  as  much  a  matter  of  personal  option 
ill  the  one  case  as  in  the  other  for  the  injured  party  to  say 
whether  he  will  forgive,  or  take  legal  proceedings?  It  is 
true  that  in  case  of  separation  the  insane  person  might,  upon 
a  possible  return  of  reason,  forgive  his  spouse  and  take  her 
back ;  and  that  in  some  instances  the  protection,  maintenance 
or  other  need  of  the  insane  person  might  be  provided  for  by 
a  decree  of  separation,  without  the  necessity  of  going  to  the 
extent  of  granting  a  divorce.  Put,  so  far  as  the  question  of 
status  or  consent  is  concerned,  there  is  no  more  reason  in 
logic  why  the  guardian,  under  the  control  of  the  court,  may 
not  exercise  the  option  of  forgiveness  or  suit  in  the  case  of 
divorce  than  in  the  case  of  separation,  and  there  may  be 
cases  in  which  separation  would  not  be  sufficient  to  do  justice 
to  the  injured  party.  The  question  for  the  legislature  is 
one  of  policy  entirely.  It  must  be  admitted  that  there  are 
weighty  reasons  for  aud  against  either  policy.  The  English 
courts  in  the  early  cases  considered  that  on  the  whole  the 
objections  outweighed  the  advantages,  aud  so,  as  we  have 
seen,  did  not  allow  such  suits  either  by  or  against  i^isane 
persons;  but  when  the  Divorce  Act  was  passed,  giving  them 
an  opportunity  to  reconsider  the  question,  they  came  to  the 
conclusion  that,  on  the  whole,  it  was  better  policy  t*;  allow 
such  suits  either  by  or  against  such  persons. 

MordatDit  vs.  Mordaimi,  L.  R  2  P.  and  D.,  103  ;  Baker  vh. 
Baker,  L.  E.  6  P.  D.,  142 ;  6  P.  D.,  12. 

This  conclusion  commends  itself  to  our  reason.  While  to 
allow  divorce  proceedings  by  a  guardian  on  behalf  of  his 
insane  ward  might  possibly  in  some  instances,  result  in  the 
dissolution  of  a  status,  which  the  ward,  if  of  sound  mind, 
might  prefer  to  continue,  yet  to  allow  such  proceedings  under 
no  circumstances  would  operate  as  a  license  for  the  other 
spouse  to  **  commit  adultery,  cruelty,  desertion,  and  every 
other  marital  oflFense,  with   impunity."     Nor  can  it  even  be 
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said  tliat  to  allow  snch  proceediDgs,  is  in  all  iDstanceH  to 
take  from  the  ward  his  right  of  choice,  for  if  the  ofifense 
of  hi»  spouse  was  committed  without  his  knowledge  prior 
to  his  insanity,  or  at  any  time  during  his  insanity,  the  ward 
could  not  exercise  a  choice  at  all  one  way  or  the  other, 
and  therefore  to  say  that  no  suit  for  divorce  could  be  brought 
under  any  circumstances  would  practically  amount  to  choosing 
for  him  one  way — as  much  so  as  to  say  that  such  suit  might 
be  brought  would  amount  to  a  choice  the  other  way.  The 
better  polic}^  it  seems  to  us,  would  be  to  allow  such  suits  to 
be  commenced,  leaving  it  to  the  trial  court  to  postpone  the 
hearing  in  its  discretion  until  such  time  as  the  ward  may 
recover  his  reason  if  there  is  sufficient  prospect  of  such 
recovery,  and  if  not  then  to  be  vigilant  in  seeing  that  the 
ward  is  fully  protected  from  fraud,  collusion  or  other  nnfaii 
advantage  of  any  kind.  The  guardian  is  appointed  for  the 
benefit  of  the  ward,  and  if  it  appears  for  the  ward's  benefit  to 
have  a  divorce,  the  guardian  should  be  allowed  to  bring 
the  proper  proceedings,  since  the  ward  himself  cannot  do 
so.  This  is  the  business  of  the  guardian,  and,  although 
mistakes  may  be  made  in  this  respect  as  well  as  in  other 
matters,  by  doing  what  the  ward  would  prefer,  if.  sound,  to 
have  left  undone,  vet  on  the  whole  it  is  better  in  this  case  as 
in  other  cases  for  the  law  to  provide  for  the  care  of  those 
unable  to  take  care  of  themselves. 

On  authority,  we  should  be  obliged  to  hold  that,  in  the 
absence  of  statute,  this  suit  could  not  be  maintained,  and 
the  sole  question  is  whether  our  statutes  go  to  the  extent  of 
allowing  such  suit.  The  question  of  policy,  of  course,  cannot 
alter  the  law  as  passed  by  the  legislature,  but  has  consider- 
able bearing  upon  the  construction  to  be  placed  upon  the 
statute  in  so  far  as  it  is  doubtful,  and  should  be  considered  in 
order  to  understand  the  state  of  the  law  in  the  absence  of 
statute. 

In  Massachusetts  the  statute  merely  provided  that  libels 
for  divorce  should  be  signed  by  the  libellant  if  sane  or  of  age, 
otherwise    by     his    guardian.     The    legislature  in  so    doing 
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apparently  coDBidered  that  it  was  not  altering  the  character 
of  the  marriage  status,  oi  making  any  great  innovation  in  the 
law,  but  rather  merely  providing  for  the  method  of  procedure. 
Before  the  statute  no  case  had  arisen  in  that  State  in  which 
the  guardian  of  an  insane  person  had  attempted  to  sue  for  a 
divorce  on  behalf  of  his  ward.  In  England  the  statute  did 
not  in  any  way  refer  to  insane  persons,  but  the  court  held 
that  a  divorce  might  be  obtained  even  by  a  guardian  of  the 
estate  (not  of  the  person)  on  behalf  of  such  person,  merely 
because  the  divorce  statute  made  no  exception  as  to  such 
persons. 

Our  statute  of  divorce  is  much  like  the  English  statute  so 
far  as  the  purposes  of  this  case  are  concerned.  It  does  not 
refer  to  insane  persons,  but  by  the  reasoning  of  English 
courts  would  undoubtedlv  authorize  a  suit  for  divorce  bv  a 
guardian  on  behalf  of  an  insane  ward.  It  is  true  that  our 
statute  provides  that  the  libel  shall  "be  signed  by  the 
libellant,"  and  that  an  insane  person  cannot  do  this.  But 
the  English  statute  went  further  and  provided  that  the 
petitioner  should  verify  his  petition  by  affidavit,  and  yet  it 
was  held  that  this  might  be  done  by  his  committee,  "  who 
would  in  fact  be  the  petitioner  on  the  lunatic's  behalf."  But,  if 
there  should  be  any  question  on  this  point  in  our  divorce  act, 
it  is  solved  by  the  provision  of  the  law  relating  to  guardians 
(Civil  Code,  Sec.  1368),  that  the  guardian  of  an  insane  person 
"  shall  appear  for  and  represent  his  ward  in  all  legal  suits 
and  proceedings,  unless  where  another  person  is  appointed 
for  that  purpose."  And  we  hold  that  this  provision  of  the 
Code,  taben'  in  connection  with  the  divorce  act,  authorizes 
suits  for  divorce  by  a  guardian  of  the  person  and  property 
on  behalf  of  his  insane  ward.  As  remarked  by  the  English 
coart  in  Baker  rs.  Baker,  supra :  "  If  an  insane  respondent 
must  defend  herself  as  best  she  may  by  means  of  a  guardian 
ad  litem,  I  do  not  see  where  the  act  has  indicated  that  an 
insane  petitioner  may  not  institute  a  suit  for  divorce  through 
bis  committee,  as  he  might  sue  for  the  breach  of  an  ordinary 
contract ; "  and   "  as  proceedings  for  divorce  are  civil,  though 
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no  provision  for  the  case  of  lunatics  is  contained  in  the  act, 
recourse  must  be  had  in  such  case  to  the  ordinary  forms  of 
civil  courts  where  lunatics  are  litigants." 

It  may  be  argued  that  because  our  statute  relating  to 
nullity  expressly  provides  for  the  bringing  of  such  suits 
by  the  guardian  of  a  person  insane  or  under  legal  age,  and 
because  there  is  no  similar  provision  in  the  divorce  act,  it 
must  be  inferred  that  the  legislature  meant  to  exclude  divorce 
suits  by  guardians,  on  the  principle  that  expresnio  ttnim  est 
exclusio  alierius.  But  this  is  purel}'  a  question  of  intention. 
The  divorce  act  was  passed  some  j^ears  after  the  provisions 
of  the  code  which  relate  to  nullity ;  and  there  was  nothing 
special  to  call  the  attention  of  the  legislature  to  the  case  of 
persons  insane  or  under  age  in  the  divorce  law  as  there  was 
in  the  nullity  law,  for  insanity  and  non-age  are  made  grounds 
of  nullity  but  not  of  divorce.  It  would  hardly  be  contended 
that  the  provisions  for  suits  by  guardian  in  the  nullity  act 
would  exclude  suits  by  guardian  under  Sections  1100,  1116 
and  1118,  of  the  Civil  Code  which  relate  to  actions  on  contract 
and  other  matters  or  under  Sections  1336-1341  of  the  Civil 
Code  which  relate  to  suits  for  separation,  but  which  do  not 
refer  to  guardians  in  any  way. 

The  demurrer  should  be  overruled. 

A.  S.  Hartwell  and  Cartel*  &  Carter,  for  libellant. 

(7.  fV.  Aahford,  for  libellee. 


Dissenting    Opinion. 

I  dissent.  This  proceeding  is  a  libel  for  divorce  com- 
menced February  8th,  1894.  Two  weeks  prior  to  that 
time  Henri  G.  McGrew  had,  by  a  competent  court,  and  by 
proper  proceedings  for  that  purpose,  been  adjudged  to  be 
non  compos  mentis,  and  this  action  is  brought  in  his  name  by 
his  duly  constituted  guardian.  The  bill,  in  addition  to 
setting  forth  the  above  facts,  alleges  a  marriage  between 
plaintiff  and  defendant,  at  Paris,  in  France,  on  March  25th, 
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1890,  the  good  conduct  of  the  husband  since  the  marriage, 
and  then  charges  the  wife  with  adultery  with  divers  persons, 
uaming  some  of  them,  and  that  the  various  acts  of  adultery 
have  been  committed  by  her,  both  in  Honolulu  and  San 
Francisco,  at  divers  times  during  the  two  years  next  pre- 
ceding the  commencement  of  this  action  and  prays  for  a 
divorce,  etc.  To  this  bill  the  defendant  interposes  a  de- 
murrer, upon  the  ground  that  it  appears  upon  the  face  of  the 
hill  that  the  plaintiff  has  not  the  legal  capacity  to  bring  or 
maintain  this  action.  The  wording  of  the  demurrer  is  some- 
what sui  generis  but  is  sufficient  to  present  the  question  as 
above  stated.  Plaintiff  joins  issue  upon  this  demurrer,  and 
the  Judge  of  the  Circuit  Court,  First  Circuit,  reserves  the 
question  as  to  the  sufficiency  of  this  demurrer  and  certifies 
the  same  to  this  Court  for  its  opinion  thereon. 

The  words  "  non  compos  mentis'^  are  defined  by  Bouvier  as 
constituting  "  a  generic  term,  including  all  the  species  of 
madness,  whether  it  arise  from  idiocy,  sickness,  lunacy,  or 
drunkenness.''  These  words  themselves  import  the  condition 
of  a  person  not  of  sound  mind,  memory,  or  understanding. 
In  their  legal  acceptation  they  import  such  want  of  mind  or 
understanding  as  renders  the  person  incapable  of  contract- 
ing, or  of  managing  or  conducting  his  own  business  affairs 
with  ordinary  prudence  and  discretion.  In  all  civilized  gov- 
ernments such  persons  are  confided  to  the  care  of  certain 
courts,  and  b}'  statute  such  courts  are,  upon  proper  showing 
and  proceedings  had,  authorized  and  empowered  to  appoint 
guardians  of  the  estate  of  such  party,  and  in  cases  where 
such  disability  renders  him  incapable  of  caring  for  himself, 
then  of  his  person  as  well  as  of  his  estate. 

Sec.  1360  of  our  Comp.  Laws,  taken  in  connection  with 
Sec.  1372,  provides  for  the  appointment  of  such  guardian. 
Under  the  provisions  of  this  statute,  this  libellant  has  been 
duly  adjudged  no7i  compos  mentis,  and  a  guardian  of  his  per- 
son and  estate  has  been  duly  appointed,  and  such  adjudication, 
.so  long  as  the  guardianship  continues,  is  conclusive  evidence 
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of  the   disability  of  the  ward.      IVhUe    »*«.    Falme.r,   4  Mass., 
147. 

The  demurrer  interposed  by  the  defendant  must  be  held  to 
admit  all  the  allegationfl  of  the  bill,  including  the  adultery 
(charged,  and  that,  it  is  conceded,  constitutes  goo<l  and 
HuflScient  ground  for  a  divorce  if  the  action  was  brought  bj  a 
libellant  of  sound  mind  and  without  the  intervention  of  a 
guardian.  The  questions  arising  upon  this  record  are :  1st. 
Can  a  guardian  of  an  incompetent  person,  at  common  law, 
institute  and  maintain,  in  the  name  of  his  ward,  an  action  for 
a  divorce  ?  2nd.  If  not  at  common  law,  do  the  statutes  of 
these  islands  confer  the  power  upon,  or  make  it  the  duty  of 
the  guardian  to  commence  and  prosecute  such  action? 

First :  "  The  remedy  by  divorce  is  purely  a  ci\\\  and 
private  prosecution,  under  the  control  and  at  the  volition  of 
the  party  aggrieved,  and  he  may  bar  himself  of  the  remedy 
in  several  wavs  bv  his  own  act."     2  Kent's  (3om.,  100. 

There  is  no  offense  which  either  of  the  spouses  can  com- 
mit, except  the  actual  killing  of  the  one  by  the  other,  which, 
per  He,  operates  to  annul  the  marriage,  neither  is  there  any 
act  or  offense  by  the  guilty  party,  however  heinous  or  revolt- 
ing, which  the  innocent  party  may  not  condone.  That 
the  respondent  in  this  case  has  often  and  with  divers 
persons  been  guilty  of  acts  of  adultery,  running  back 
through  a  period  of  two  years  immediately  preceding 
the  commencement  of  this  action,  is  admitted  bv  her 
pleading.  It  is  true  she  is  not  finally  nor  necessarily  bound 
bv  such  admission,  for  should  this  demurrer  be  overruled, 
upon  proper  application,  she  would  doubtless  be  permitted 
to  answer  and  deny  all  the  accusations  made  against  her, 
should  she  be  so  advised ;  but  as  the  case  now  stands  all 
charges  against  her  are  admitted,  but  it  will  be  observed  that 
the  plaintiff  was  not  adjudged  to  be  non  compos  mentis  until 
January  24th,  1894,  and  this  action  was  commenced  only 
fifteen  days  afterward,  and  until  such  adjudication  he  is,  in 
law,  presumed  to  have  been  sane  and  in  the  full  possession 
of  sound  mental   faculties,  so  that  it  appears  from  plaintiff's 
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own  showing  that  these  acts  of  adultery  now  complained  of 
had  been  running  through  a  period  of  twenty-three  montha 
and  a  half  of  his  sanity,  and  during  which  time  he  was,  pre- 
sumptively, continuously  living  and  cohabiting  with  her  as 
his  wife.  In  his  complaint  it  is  not  averred  that  he  was 
ignorant  of  these  several  oflfenses,  and  as  ifc  is  always  pre- 
sumed that  a  pleader  will  state  his  case  in  his  own  behalf  as 
fully  as  the  facts  will  warrant,  it  is  legal  to  presume  that  he 
had  such  knowledge ;  and  yet,  during  all  this  time,  he  took 
no  steps  looking  to  a  divorce  from  his  wife,  or  in  any  way 
terminating  his  marital  relations  with  her. 

The  power  to  condone  is  personal,  and  can  be  exercised  at 
the  will  and  pleasure  of  the  innocent  party,  but  by  no  other 
person ;  and  it  would  seem  equally  clear  that  he  cannot  be 
deprived  of  this  personal  right  and  privilege  by  any  other 
person;  and  yet,  to  successfully  prosecute  this  action  to 
final  decree,  by  a  guardian,  at  a  time  when  the  ward  is  incom- 
petent to  give  any  rational  expression  to  his  wishes  in  the 
premises,  is  to  so  deprive  him.  If  rational  he  might  be  not 
only  willing  but  eager  to  condone  the  wrong.  There  may 
exist,  for  aught  the  court  or  his  guardian  can  know,  many, 
reasons,  which,  to  the  ward,  when  sane,  would  overcome  all 
resentment  against  the  guilty  party,  and  make  it  desirable 
for  him  to  continue  the  "marriage  relation  notwithstanding 
the  wrong  committed.  His  silence  for  two  years  lacking  two 
weeks  before  the  commencement  of  this  suit,  and  during  the 
time  of  the  commission  of  those  oflfenses  by  the  respondent, 
ought  not  to  be  ignored  by  a  court.  His  right,  personally,  to 
elect  or  reject  condonation  cannot  be  destroyed  at  the  will  of 
a  guardian  of  his  person  and  estate.  The  will  of  the  latter 
may  not  be,  nor  is  it  presumed  to  be  the  will  of  the  ward. 
His  will  upon  this  question,  expressed  at  a  time  when  his 
iutelligence  is  impaired  should  only  be  considered  by  a 
court.  The  record  before  me  does  not'  show  that  he  has 
ever  expressed  that  will  or  his  election,  but  it  does  show  that 
when  this  action  was  commenced  for  and  not  by  him,  he  was 
incapable  of  expressing  any  intelligent  will  upon  the  subject. 
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'*  The  right  to  a  divorce  is  strictly  a  personal  right  which 
can  be  waived  by  the  innocent  part}',  and  which  cannot  be 
asserted  except  by  his  or  her  will;  therefore,  if  the  injured  party 
be  insane,  no  matter  how  outrageous  the  conduct  of  the  other 
party,  no  matter  what  scandal  may  result,  no  relative  or  guar- 
dian or  committee  can  bring  a  suit  for  divorce."  5  Am.  &  Eng. 
Encycl.  of  Law,  768,  Worthy  vs.  Worthy,  36  Ga.,  45.  In  the  la.st 
above  cited  case  the  court  uses  the  following  language,  except- 
ing we  change  the  word  "  husband"  to  "  wife"  and  vice  versa  to 
make  it  fit  this  case.  "For  the  crime  of  adultery  with  which 
the  wife  is  charged,  the  law  has  provided  punishment,  and 
the  father  or  friend  may  prosecute  at  their  will ;  but  whether 
after  gross  and  repeated  infidelities,  the  husband  will  continue 
to  regard  her  as  his  wife  and  live  with  her  as  her  husband,  is 
for  his  decision  only.  Death  only  can  dissolve  the  marriage 
relation  without  his  consent,  and  no  divorce  can  or  ought  to 
be  had  in  this  or  any  case  but  through  the  agency  and  will  of 
the  injured  party." 

In  Birdzell  vs,  Birdzell,  83  Kan.,  433,  the  court  uses  the 
following  language :  "  Marriage  is  a  personal  status  and 
relation  assumed  for  the  joint  lives  of  the  parties  and  can 
never  be  created  or  brought  into  existence  except  with  the 
free  and  voluntary  consent  of  the  parties  assuming  the  same, 
and  it  can  never  be  dissolved  or  destroyed  while  both  parties 
are  living,  so  as  to  affect  an  innocent  party  thereto,  except  for 
a  grievous  and  essential  wrong  committed  against  such  relation 
by  the  other  party,  and  with  the  free  and  voluntary  consent, 
and  indeed,  with  the  active  and  aflSrmative  volition  of  the 
wronged  and  innocent  party." 

Bradford  vs.  Abend,  89  111.,  78,  was  an  action  to  set  aside 
a  decree  of  divorce  granted  to  the  wife,  in  an  action  brought 
by  her  guardian  at  a  time  when  she  was  insane  and  actually 
confined  in  an  asylum  in  an  adjoining  state.  That  there  was 
collusion  between  the  guardian  and  the  defendant  is  patent 
upon  tlie  face  of  the  record,  but  the  Supreme  Court  of  the 
State  of  Illinois  thought  it  unnecessary  to  consider  that 
branch  of   the  case,  and   based   its   decision   soleh'  upon  the 
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ground  that  ''  being  insane,  she  could  give  no  consent  to  the 
proceedings  had  in  the  divorce  case,  and  hence  everything 
that  was  done  in  her  name  was  invalid.  Consent  involves  an 
act  of  reason,  and  when  one  is  bereft  of  reason,  it  follows 
that  there  can  be  no  consent  given  that  comes  from  reflec- 
tion." In  that  case  the  decree  of  divorce  was  set  aside  as 
fraudulent  and  void. 

Under  the  General  Divorce  Statutes  of  England,  it  has 
been  held  that  the  guardian  of  a  lunatic  may  bring  a  suit  for 
a  mere  legal  separation  or  a  nullity  suit,  or  a  suit  for  alimony  ; 
and  in  some  of  the  United  States  the  legislature  has  express- 
ly conferred  upon  guardians  the  right  to  sue  for  and  obtain 
for  their  insane  wards  absolute  divorces,  but  in  all  such  cases 
the  decrees  have  uniformly  been  based  upon  the  special 
statute  authorizing  them,  and  not  upon  the  common  law. 
Such  is  the  case  in  Bhode  Island  and  since  1860  in  Massa- 
chusetts. 

Second :  Do  the  statutes  of  Hawaii  confer  such  right  or 
power  ? 

Sec.  1351,  Comp.  Laws,  gives  to  the  guardian  when  duly 
appointed  "  the  care  and  custody  of  the  person  of  the  ward, 
and  the  management  of  all  his  estate.''  This  expresses 
generally  his  statutory  powers,  but  the  wife  constitutes  no 
part  of  the  estate,  real  personal  or  mixed,  of  the  husband. 
The  days  of  such  slavery  and  proprietorship  have,  among  the 
civilized  nations  of  the  earth  long  since  sunk  into  endless  night ; 
neither  is  the  wife  a  part  of  the  person  of  the  husband.  The 
legal  fiction  of  the  unity  of  the  spouses  never  included  their 
personality  or  individuality.  The  guardian,  under  his  letters, 
acquires  no  control  of  the  wife,  but  only  the  person  of  his 
ward. 

Among  other  duties  imposed  upon  the  guardian  by  legis- 
lative enactment  is  the  following  found  in  Sec.  1357,  Comp. 
Laws :  "  Every  guardian  appointed  under  the  provisions  of 
this  chapter  *  *  *  shall  appear  for  and  represent  his 
ward  in  all  legal  suits  and  proceedings,  unless  another  person 
is  appointed  for  that  purpose  as  guardian  or  next  friend." 
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This  section  and  Section  1351  were  enacted  with  reference 
to  the  same  general  subject,  and  to  be  properly  construed 
must  be  read  together,  and  especially  so  when  considering 
such  actions  as  the  guardian  may  bring  when  his  ward  is  the 
plaintiff.  Of  course  if  the  ward  is  made  a  defendant  what- 
ever  might  be  the  action,  being  an  involuntary  litigant,  it 
would  doubtless  be  the  duty  of  the  guardian  to  appear  and 
protect  the  interests  of  his  ward  in  all  such  litigation,  but 
such  actions  as  are  necessary  or  proper  for  the  protection  of 
the  person  or  estate  of  the  ward  are  all,  in  my  opinion,  which, 
by  the  provisions  of  -this  section,  the  guardian  of  his  own 
volition  is  authorized  to  bring  or  maintain  in  the  name  of  his 
ward. 

"  Guardians  are  not  technically  representatives  of  anybody. 
They  simply  stand  in  the  position  of  protectors.  The  guar- 
dian is  the  counsel  assigned  by  operation  of  law,  to  conduct 
the  suit.''     Fox  vs.  Minor,  32  Cal.  112. 

Should  the  estate  real  or  personal  be  threatened  with  waste 
or  loss,  the  guardian  could  and  should  take  any  action 
necessary  or  proper  for  its  protection.  Should  he  deem  the 
bodily  presence  of  the  offending  wife  harmful  or  injurious  to 
the  person  mental  or  physical,  oi  his  ward,  he  could  doubt- 
less find  ways  and  means  through  the  courts  for  personal 
protection  from  such  conditions,  or  he  may  bring  any  other 
action  necessary  to  protect  the  life  or  person  of  his  ward, 
but  an  action  for  a  divorce  does  not  come  within  this 
category  ;  on  the  contrary,  it  is  held  both  in  England  and  the 
United  States  that  an  action  for  divorce  is  an  action  in  rem 
not  in  personam. 

This  construction  of  the  statute  is  further  borne  out  by 
the  provisions  of  Sec.  3,  Com  p.  Laws,  relating  to  divorce,  p- 
435.  '*  All  proceedings  for  divorce  shall  be  commenced  by 
libel,  to  be  signed  by  the  libellant,  and  sworn  to."  The  verifi- 
cation may  be  by  a  third  party,  but  the  signing  must  be  by 
the  libellant  in  pro.  per.,  and  since,  in  this  case,  he  is  »oh 
compos  mentis,  he  can,  in  law,  no  more  sign  it  than  he  can,  in 
fact,  understand  it. 
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Again,  by  the  divorce  statutes  of  these  islands,  tlie  legis- 
lature has  expressly  authorized  libels  for  divorce  to  be  signed 
by  parent  or  guardian  under  certain  conditions  when  one  of 
the  parties  was  under  legal  age  at  the  time  of  the  marriage. 
Sec.  1314,  Comp.  Laws. 

So  the  guardian  of  an  idiot  or  insane  person  may  bring  an 
action  for  divorce,  providing  the  ward  wits  no))  compos  mentifi 
at  the  time  of  marriage.  Sec.  1318,  Comp.  Laws.  With  those 
two  exceptions  the  legislative  will  stopped,  leaving  all  other 
actions  for  divorce  subject  to  the  common  law  of  England,  as 
ascertained  by  English  and  American  decisions.  Statutes, 
1892,  Sec.  5,  p.  91.     Expressio  unuis  est  exdusio  alterius. 

Our  statute  relating  to  guardians,  their  powers  and  duties, 
as  hereinbefore  quoted,  are  exact  and  literal  reproductions  of 
the  statutes  of  Massachusetts  on  the  same  subject,  and  there, 
as  early  as  1810,  in  the  case  of  Winslow  vs.  Winslow,  7  Mi;ss. 
95,  which  was  an  action  for  absolute  divorce  on  the  ground 
of  the  adultery  of  the  wife,  and  the  libel  was  subscribed  by  a 
guardian  who  had  been  appointed  over  the  libellant,  the 
Supreme  Court  said  :  "  It  would  be  monstrous  to  dissolve  a 
marriage  upon  such  an  application.  It  could  not  be  known 
that  the  party  ever  gave  his  assent  to  the  prosecution.  If  he 
is  desirous  of  a  divorce,  and  has  sufficient  grounds  to  obtain 
one,  he  must  file  his  libel  in  his  own  name." 

This  decision  is  practically  a  holding  that  the  words 
"shall  appear  for  and  represent  his  ward  in  all  legal  suits 
and  proceedings  "  do  not  include  an  action  for  divorce.  The. 
Legislature  of  that  State  recognized  this  construction,  and  in 
the  General  Statutes  of  1860,  Sec.  16  of  the  Divorce  Law, 
p.  533,  it  is  provided  that  in  all  cases  "  every  libel  shall  be 
signed  by  the  libellant  if  of  sound  mind  and  legal  age  to 
consent  to  marriage,  otherwise  it  may  be  signed  by  his  or 
her  guardian,  or  by  any  person  admitted  by  the  court  to 
pro.secute  the  same  as  next  friend  of  this  libellant.'*  S'nce 
this  amendment  of  the  divorce  laws  of  Massachusetts,  several 
actions  for  the  divorce  of  persons  noa  compos  moifis  have  been 
brought  by  the  guardian  and  sustained  by  the  court,  but  the 
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statute  is  always  referred  to  in  the  decision  as  the  authority 
upon  which  it  rests.     There  is  no  such  siafuie  in  Haivaii, 

The  question  of  policy  in  this  or  any  other  given  case,  is  one 
for  the  legislature  and  not  for  the  court.  Questions  of 
expediency  are  addressed  to  the  Executive,  policy  to  the 
Legislative,  and  the  law  to  the  Judicial.  Each  is  declared  to 
be  a  separate  and  independent  branch  of  the  Government, 
and  neither  should  trench  upon  or  exercise  the  powers  of  the 
other. 

For  these  reasons  I  am  of  the  opinion  that  the  demurrer 
should  be  sustained  and  the  action  dismissed. 


IN  THE   MATTER  OF  THE   BANKRUPTCY  OF  JOHN 

RICHAEDSON. 

Appeal  from  Cooper,  Judge. 

Hearing,  June  20,  1894.  Decision,  June  26,  1894 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

(-laims  in  bankruptcy  proved  after  declaration  and  payment  of  dividend 
by  the  assignee  cannot  participate  in  such  dividend.  The  circum- 
stances of  this  case  held  not  sufficient  to  support  the  contention  that 
the  claims  should  participate  in  such  dividend. 

Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  an  appeal  from  Hon.  H.  E.  Cooper,  Judge  of  the 
Circuit  Court,  First  Circuit,  sitting  in  bankruptcy  wherein, 
on  the  petition  by  the  assignee  for  his  discharge,  he  held  that 
the  claims  of  Ah  Mi  and  Quong  Fung  of  Wailuku,  Maui,  were 
filed  subsequent  to  the  declaration  of  the  first  dividend  of  the 
estate  and  did  not  participate  therein,  but  the  assignee  hav- 
ing failed  to  object  to  the  validity  of  the  claims  (when 
presented)  they  are  entitled  to  share  in  the  final  dividend 
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The  Circuit  Judge  approved  the  accounts,  of  the  assignee  and 
ordered  his  discharge  upon  filing  receipts  by  the  creditors  of 
the  final  dividend. 

The  Circuit  Judge  found  the  following  facts  in  the  case : 

"John  Richardson  was  adjudged  a  bankrupt  on  December 
15th,  1891,  and  Monday,  December  28th,  was  set  for  the 
creditors  to  prove  their  claims  and  elect  an  assignee ;  at 
which  time  L.  A.  Thurston  was  elected  assignee.  Notice  to 
creditors  was  published  in  the  "  Hawaiian  Gazette,"  Decem- 
ber 22ud  and  the  return  of  the  marshal  endorsed  upon  the  list 
of  creditors  shows  that  notices  were  mailed  to  creditors  on 
the  16th  of  December,  1891. 

Among  the  creditors  appearing  on  the  list  are  Quong  Fung 
and  Ah  Mi.  On  March  22nd,  1892,  the  assiguee  declared  a 
dividend  of  335  per  cent,  amounting  to  $5,656.51.  Previous 
to  declaring  this  dividend,  Mr.  Thurston  wrote  to  Ah  Mi, 
notifying  him  that  he  was  about  to  declare  a  dividend  and 
calling  attention  to  the  fact  that  he  had  not  proved  his  claim 
and  enclosed  a  special  power  of  attorney  for  him  to  sign, 
authorizing  the  proof  of  his  claim.  Mr.  Thurston  received 
no  reply  to  this  letter  but  computed  and  allowed  a  dividend 
upon  the  $600  claim  mentioned  in  the  list  of  creditors, 
although  the  claim  had  not  been  filed  up  to  the  time  the 
dividend  was  declared.  The  claims  of  Ah  Mi  and  Quong 
Fung  were  proved  on  the  24th  day  of  March,  1892,  two  days 
after  the  dividend  had  been  declared. 

On  the  appeal,  counsel  for  the  opposing  creditors,  (V.  V. 
Ashford,  Esq.,)  did  not  controvert  any  of  the  facts  found  by 
the  bankru]»tcy  court,  but  suggested  that  the  evidence  of  the 
creditor  Ah  Mi  that  he  had  received  no  notice  of  the  bank- 
ruptcy of  Richardson  or  that  he  was  required  to  prove  the 
claim  should  be  considered  as  reasons  why  the  strict  require- 
ments of  the  statute  should  be  relaxed  in  his  favor,  and  he 
be  admitted  to  participate  in  the  first  dividend.  Against  this 
is  the  admission  of  Ah  Mi  that  he  received  the  assignee's 
letter  of  March  3rd,  1892,  and  signed  the  form  of  power  of 
attorney   enclosed   by   the    assignee    and   sent   them   to   his 
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attorney  in  Honolulu,  supposing  that  they  referred  to  a 
private  assignment  for  the  benefit  of  creditors  made  some 
time  previous  by  Bichardson  to  Mr.  Thurston.  The  attorney 
then  sent  a  power  of  attorney  back  to  his  clients  and  on 
their  return  to  Honolulu  filed  the  claims,  that  of  Ah  Mi 
being  for  the  $600  and  a  large  additional  amount.  But  this 
was  done  on  the  24th  of  March,  the  dividend  having  been 
declared  two  days  previous,  the  assignee  having  wjiited  from 
the  3rd  to  the  22nd  of  March.  The  assignee  was  not  required 
by  the  statute  to  give  further  notice  to  his  creditor  to  prove 
his  claim,  but  seeing  the  claim  for  $600  to  Ah  Mi  on  the 
sworn  schedule  filed  by  the  bankrupt,  thought  proper  to  do 
so.  This  indulgence,  however,  creates  no  ground  for  further 
indulgence  on  the  part  of  the  assignee,  a  reasonable  time 
having  elapsed  in  which  the  creditor  might  have  proved  his 
claim.  The  claim  of  Quong  Fung  stands  upon  the  same 
footing. 

We  find  no  reason  for  reversing  or  modifying  the  order  of 
the  bankruptcy  court  and  it  therefore  stands  and  the  appeal 
is  dismissed. 

V.  V.  Ashford,  for  creditors. 

Carter  ik  Carter,  for  assignee. 


WILLIAM  HENBY  vs.  L.  AHLO. 

BoAB  Controversy. 
Hearing,  June  21,  1894.  Decision,  July  6,  1894. 

JUDD,    C.J.,    BiCKERTON    AND   FrEAR,    JJ. 

Where  a  kuieana  is  granted  within  a  crown  land,  the  owner  of  the  ku- 
leaua  has  a  right  of  way  by  necessity  from  it  to  the  nearest 
government  road. 

Opinion  of  the  Court,  by  Bigkerton,  J. 

This  matter  comes  here  on  appeal  from    the  Commissioner 
of  Private  Ways  for   the  District  of  Koolaupoko,   Island  of 
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Oahu.     The   plaintiff  owus  a  kuleana  described  as  apana  1, 
R.  R   1378,  L.   C.  A.   9639,  situated  at  Waikalua,  Kaneohe, 
District  of  Koolaupoko.     This  piece  of  land  is  a  short  dis- 
tance from  the  government  road,   to  reach   which,    he   (the 
plaintiff)   has  to   cross  a  tract  of  crown  land  which   is  under 
lease  to  the  defendant,  who  has  fenced  along  the  said  govern- 
ment   road    thereby   preventing   plaintiff  from  going    to    or 
coming  from   his  laud.     The  commissioner,  after    due   pro- 
ceedings were  had,  decided  that  the  plaintiff  was   entitled  to 
have  a  road  ten  feet  wide  running  from  the  government  road 
between  two  certain  kuleauas,  and  continuing  on  to  plaintiff's 
laud.     This  road  \^  a 'matter  of  necessity  to  the  plaintiff.     He 
must  have  a  way  to  and  from  his  land.     It  is  a  right  which 
he  acquired  with  the  laud.     There  may  not  have  been  a  road 
of  a  certain  width,  and  perhaps  not  always    in  exactly  the 
same  location  ;  it  may  have  only  been  a  trail  to  the  plaintiff's 
land  across  the   crown  land.     The  location  is  created  by  use  ; 
the  plaintiff  could   not   have  a  number  of  roads  ;  he   is  only 
entitled  to  one,  and  the  one  he  had  been  using  was  closed  up 
bv  defendant,  and  when  the  matter  came  before  the  com  mis- 
sioner  it  devolved  on  him  to  direct  where  the  location  of  the 
road  should  be,  also  how  wide  it  should  be,  at  the  same  time 
taking  into  consideration  the  necessity  for   the  road  and  the 
best  location  to  place  it,  so  as  not  to  interfere,  more  than  was 
necessary,  with  the  occupation  of  land  over  which  the   road 
passed.     We  do    not    regard    it    necessary   to    consider    the 
question  of  prescriptive  right,  as  this  is  a  case  of  a  way  of 
necessity.     This  question  of  right  of  way  is   fully  discussed 
in  the  case   of  Lnlia  Kalaukon  vs.  C,  Keawe,  decided  by  this 
Court  July  14tli,  1893.     The  court  there  holds,  in  speaking  of 
where  the  existence  of  a  right  of  way  is  only  provided  for,  that 
the  location,  width,  <tc.,   "  must  be  ascertained  by  evidence, 
such  as  the  condition,  or  character  of  the  lands  and  the  uses 
made  of  them,  or  the  acts  or  acquiescence  of  the  parties.'' 
The  reasoning   in  that  case  is  very  fully  sustained  by  a  large 
number  of  authorities  there  cited,  and  applies  in  every  way 
to  the  case  at  bar. 
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We  are  of  the  opinion  that  the  decision  of  the  oommia- 
nioner  was  right  in  ordering  a  road  opened  where  he  did.  It 
is  not  in  any  way  unreasonable  and  conforms  to  the  neces- 
nities  of  the  case.  This  n^atter  coming  here  on  appeal,  we 
order  that  a  road  be  opened  ten  feet  wide  running  as  near  as 
possible  in  a  straight  line  from  plaintiff's  laud  and  passing 
between  the  kuleanas  of  Kumalae  and  Kaailua  to  the  govern- 
ment road ;  the  defendant  to  maintain  a  gate  of  not  less  than 
ten  feet  wide  where  this  way  enters  the  government  road, 
the  said  gate  to  be  free  to  the  use  of  the  plaintiff  at  all 
times. 

The  appeal  is  dismissed.  ^ 

J,  A,  Magoon,  for  plaintiff. 

W,  G.  Achiy  for  defendant. 


IN  THE  MATTER   of  the  ESTATE   of  S.  G.  WILDER, 

Deceased. 

Submission  of  the  Case  w^ithout  Action. 

Hearing,  June  22,  1894.  Decision,  July  19,  1894, 

BiCKERTON  AND  FrEAR,  JJ.,  AND  CIRCUIT  JuDGE  CoOPER. 

Mr.  Chief  Justice  Judd  being  disqualified  from  sitting. 
Circuit  Judge  Cooper  sat  and  heard  the  case  in  hin 
stead. 

A  legacy  to  W.  to  be  kept  with  W.  &  Co.,  and  interest  paid  the  legatee 
at  eight  per  cent,  per  annum  :  Held  to  draw  interest  from  death  of 
testator. 

A  legacy  bearing  interest  at  a  fixed  rate  for  the  term  of  three  years  if 
not  paid  at  the  end  of  the  terra  :  Held  to  be  surcharged  with  in- 
terest at  the  statutory  rate. 

(ioneral  legacies  are  payable  one  year  from  the  death  of  the  testator 
provided  thei'e  are  sufficient  assets  in  the  hands  of  the  executor   tt» 
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|my  debts  and  all  legacieH  in  full  and  bear  interest  from  tbat  date 
until  paid  at  the  statutory  rat^i  of  nine  per  cent,  per  annum. 

The  will  named  L.  as  a  letratoe  to  the  amount  of  $oOOO  ;  by  codicil  tht* 
same  party  was  g-iven  $20,CKK)  in  addition  to  the  $1000  :  Held  to  be 
a  cumulative  legacy  and  the  last  amount  to  be  entitled  to  and  sub- 
jei'l  to  the  conditions  and  provisions  of  the  legacy  mentioned  in  the 
will. 

Opinion  of  the  Court,  by  Cooper,  Judge. 

This  matter  comes  before  the  court  on  an  agreed  statement 
of  facts  and  submission  of  the  questions  in  controversy. 

The  questions  presented  are,  first,  is  the  estate  chargeable 
with  interest  on  the  legacies  mentioned  in  the  will ;  second, 
if  so,  from  what  date  is  interest  to  be  computed ;  and  third, 
at  what  rate  is  interest  to  be  allowed  if  any. 

"We  find  no  difficulty  in  dealing  with  the  first  three  legacies 
mentioned  in  the  will,  they  being  as  follows :  To  my  son 
Samuel  G.  Wilder,  Jr.,  $5000.  To  Miss  Ella  Lamb  $5000. 
To  my  grandson  Wilder  W^ight  $2,500,  as  the  testator  Las 
coupled  the  payment  of  interest  at  the  rate  of  8  per  cent,  per 
annum  with  the  principal,  by  this  act  making  the  legacies  so 
far  specific  as  to  Entitle  the  legatees  to  interest  from  the 
death  of  the  testator. 

The  legacy  to  J.  K.  Wilder  in  trust  stands  upon  the  same 
ground  with  those  above  referred  to  with  this  exception,  that 
it  is  to  "be  left  with  Wilder  &  Company  for  three  years." 
The  question  arising  from  this  clause  is  what  rate  shall  be 
allowed  after  the  expiration  of  the  three  year  term.  In  gen- 
eral contracts  where  there  is  an  agreement  to  pay  a  certain 
rate  of  interest  at  maturity  but  no  rate  is  fixed  when  payment 
is  delayed,  some  of  the  courts  of  the  United  States  have 
decided  that  the  same  rate  shall  continue  as  agreed  upon  in 
the  contract,  while  others  have  held  that  the  contract  ceases 
at  maturity,  and  that  the  statutory  rate  must  govern  after 
that  date.  This  is  the  rule  adopted  in  the  late  decisions  of 
the  United  States  Supreme  Court. 

See  Holden  vs.  Savings  and  Trust  Cowpany,  100  U.  S.,  72. 
The  reasoning  for  the  first  position  being  that  the  parties 
having  stipulated  for  a  fixed  rate  while  the  contract  was  in 
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force,  the  same  rate  is  presumed  to  have  been  assented  to  an 
the  rate  of  damages  to  be  allowed  for  nonpayment.  The  case 
before  us,  however,  diflfers  from  that  of  a  contract  where  the 
mutual  consent  has  been  given  by  both  parties,  inasmuch  as 
the  rate  has  been  dictated  bv  the  testator  without  anv  assent 
on  the  part  of  the  legatee.  We  hold  that  after  the  expiration 
of  the  three  year  term  this  legacy  bears  interest  at  the  same 
rate  hereinafter  fixed  for  general  legacies. 

The  legacies  to  Jennie  Tucker,  Gardner  Wilder,  Wilder 
Rose  and  Wilder  Laine,  are  general  in  character. 

It  is  stated  in  the  submission  that  the  administrators  were 
advised  and  that  it  was  their  opinion  and  belief  that  sufficient 
moneys  could  be  realized  out  of  the  profits  of  the  estate  to 
pay  the  debts  and  legacies  in  full  in  the  course  of  five  or  six 
years ;  whereas,  if  the  securities  of  the  estate  were  placed  on 
the  market  and  sold  without  delay,  it  was  doubtful  whether 
there  would  have  been  a  suflScient  realization  to  pay  debts 
and  special  legacies  and  leave  a  balance  for  the  residuary 
legatees.  The  debts  and  nearly  all  of  the  legacies  were  paid 
out  of  the  profits  of  the  estate.  The  administrators  and 
residuary  legatees  claim  that  if  interest  is  to  be  allowed  at 
all  it  is  to  be  computed  from  the  28th  day  of  June,  1893,  the 
date  when  the  debts  were  finally  paid  in  full. 

The  residuary  legatees  lay  great  stress  upon  that  part  of 
the  will  where  the  testator  says  :  "  I  wish  the  business  to 
go  on  as  now  so  far  as  possible,  all  profits  excepting  only 
sums  sufficient  for  the  support  of  my  wife  and  children,  to  be 
applied  to  reducing  debts,  using  the  insurance  money.  This 
can  be  done ; "  claiming  that  by  this  the  testator  meant  to 
postpone  the  date  at  which  the  legacies  became  due  until 
after  the  payment  of  debts  from  the  profits  of  the  estate. 
We  do  not  so  regard  this  direction  of  the  testator.  Having 
confidence  in  the  ultimate  success  of  the  various  enterprises 
in  which  he  was  engaged  notwithstanding  the  heavy  debt 
with  which  he  was  burdened,  it  was  a  desire  on  his  part  to 
have  the  assets  preserved  in  their  entirety  if  possible,  and  to 
that  end  he  wished  to  have  the  business  continued  and  the 
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debts  and  charges  upon  the  eHtate  paid  from  the  profitH.  His 
desire  was  successfully  carried  out,  and  the  residuary  legatees 
upon  whom  the  charge  of  interest  falls  were  vastly  benefitted 
by  it.  The  equity  of  the  case  it  seems  to  us  is  in  favor  of 
the  legatees,  and  the  })ayment  of  interest  is  to  be  governed 
by  the  general  rule. 

We  find  the  general  rule  to  be  that  where  the  executor  has 
assets  in  bis  hands  sufficient  to  pay  the  debts  and  legacies  in 
full  all  such  legacies  are  payable  at  the  expiration  of  one  year 
from  the  death  of  the  testator  unless  there  is  some  express 
stipulation  in  the  will  to  the  contrary,  and  that  the  statutory 
rate  of  interest  is  to  be  computed  from  the  date  when  the 
legacies  become  due,  and  that  too,  notwithstanding,  that  the 
condition  of  the  estate  be  such  that  the  payment  of  the 
legacies  was  impracticable  at  the  time. 

We  cite  in  support  of  this  doctrine  the  following  cases  : 

Lending  vs.   Woodward,  41  N.  H.,  391. 

Rofch  vs.  Emerson,  105  Mass.,  431. 

Kent  vs.  Dunham,  106  Mass.,  586. 

There  has  been  no  contention  that  the  assets  of  the  estate 
were  not  sufficient  to  pay  the  debts  and  legacies,  and  it 
appears  that  the  administrators,  by  a  judicious  handling  of 
this  estate,  are  now  able  to  turn  over  to  the  residuary  legatees 
the  assets  practically  in  their  original  form  and  amount. 

We  recognize  the  rule  as  laid  down  by  this  Court  in  the 
matter  of  the  estate  of  Jose  Espinda,  deceased,  decided  at  the 
December  Term,  1893,  as  applicable  to  cases  of  that  nature, 
where  the  executrix  was  charged  personally  for  some  fault 
<)n  her  part,  but  we  are  of  the  opinion  that  the  general  rule  as 
above  set  forth  should  govern  in  cases  like  the  one  before  us. 

We  are  therefore  of  the  opinion  that  all  the  last  mentioned 
legacies  should  be  surcharged  with  interest  at  the  rate  of 
nine  per  cent,  per  annum  to  be  computed  from  one  year  after 
the  death  of  the  testator  until  payment. 

But  one  question  remains  and  that  is  as  to  the  character 
of  the  legacy  to  Miss  Ella  Lamb  mentioned  in  the  codicil  to 
the  will.     Miss  Lamb  is  mentioned  in  the  will  as  a  legatee  to 
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the  amount  of  $5000,  and  we  have  determined  that  to  be  » 
special  legacy  bearing  interest  at  the  rate  of  eight  per  cent. 
per  annum  from  the  death  of  the  testator. 

Where  two  legacies  are  given  to  the  same  person  and  the 
intent  is  shown  that  the  party  is  to  have  both,  such  legacies 
are  termed  cumulative,  but  where  the  second  legacy  is  a 
repetition  of  the  first  amount,  or  is  given  instead,  then  it  is 
held  to  be  a  substitutional  legacy,  and  the  legatee  is  entitled 
onlv  to  the  last  amount. 

We  do  not  hesitate  to  pronounce  that  this  last  legacy  to 
Miss  Lamb  to  be  cumulative,  and  as  such,  subject  to  the  s»me 
conditions  and  provisions  as  the  previous  gift,  and  conse- 
quently, chargeable  with  interest  at  the  rate  of  eight  per  cent. 
per  annum  from  the  death  of  the  testator. 

Carter  dt  Carter,  for  the  general  legatees. 

A.  S.  Hartwell,  for  the  administrators  and  residuary  legatees. 


T.    W.    RAWLINS  vs.  THE  HONOLULU  SOAP  WORKS 

COMPANY. 

Exceptions. 

Hearing,  June  23,  1894.  Decision,  July  12,  1894. 

ff 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,    J  J. 

(1)  A  demurrer  to  a  declaration  was  sustained  in  the  Circuit  Court  on 
a  particular  point  and  exceptions  taken  to  the  Supreme  Court  and 
there  overruled.  The  Supreme  Court  held  the  declaration  deficient 
on  another  point  and  sustained  the  demurrer  on  this  point  and  siiid 
that  the  plaintiflf  should  be  allowed  to  amend  and  remanded  the  ease 
to  the  Circuit  Court  for  further  proceedings.  The  defendant  then 
caused  judgment  to  be  entered  in  his  favor :  Held,  the  judgment 
so  entered  was  null  and  void,  because  the  decision  of  the  Supreme 
Court  showed  that  the  case  was  not  finally  disposed  of,  and  \v»«« 
premature  liecause  there  was  then  no  opportunity  for  the  plain  tifT 
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to  ask  allowance  of  his  amendment,  the  Circuit  Court  not  being  in 
session. 

<2i  A  decree  in  equity  in  a  former  suit  between  the  parties  was  pleaded 
in  bar  to  the  present  suit.  The  decree  did  not  indicate  upon  which 
of  several  contested  points  it  was  founded  :  Held,  it  was  competent 
to  ascertain  by  extrinsic  evidence  the  precise  point  which  had  been 
determined  in  the  former  suit.  An  inspection  of  the  decision  dis- 
closing that  the  point  in  the  present  case  was  not  determined  in  the 
former  case  it  is  open  in  the  present  case. 

Opinion  of  the  Court,  by  Judd,  O.J. 

An  injunction  issued  by  Judge  Cooper  of  the  Circuit  Court, 
First  Circuit,  in  behalf  of  the  defendant  corporation  to 
restrain  the  plaintiff  from  interfering  with  the  management, 
charge  or  control  of  the  defendant's  works  was  made  per- 
petual on  the  31st  May,  1893.  No  appeal  was  taken.  The 
Circuit  Judge,  though  considerable  testimony  was  taken  upon 
both  sides  of  the  question  whether  the  present  plaintiff  had 
performed  his  duties  in  a  skillful  and  proper  manner  to  the 
satisfaction  of  the  company  as  required  by  the  contract  of 
hiring,  held  that  the  evidence  was  immaterial  so  far  as  that 
proceeding  was  concerned.  The  Judge  then  said,  "  The  de- 
fendant has  seen  fit  to  enter  into  a  contract  by  which  he 
agreed  to  perform  certain  duties  to  the  satisfaction  of  the 
plaintiff  and  under  the  terms  of  that  contract  it  seems  clear 
to  me  that  the  company  could  at  any  time  discharge  the 
defendant  subject  of  course  to  his  actions  at  law  for  damages 
for  an  unlawful  discharge." 

On  the  18th  July,  1893,  the  plaintiff,  Rawlins,  brought  his 
action  against  the  company  for  damages  for  breach  of  the 
contract.  A  demurrer  was  interposed.  On  the  7th  August 
the  demurrer  was  sustained  on  the  ground  that  the  declara- 
tion was  insufficient  in  law  in  that  it  did  not  set  out  that 
Rawlins  had  performed  his  duties  to  the  satisfaction  of  the 
company  and  that  the  allegation  in  the  complaint  that  the 
defendant  **  duly  discnarged  all  the  duties  "  required  of  him 
under  the  contract  is  sufficient  to  show  that  his  services  were 
rendered  to.  the  satisfaction  of  the  defendant. 
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On  exceptions  to  the  Supreme  Court  it  was  held  December 
14th,  1893,  infer  alia,  that  as  by  the  contract  the  phiintiff 
agreed  to  work  in  a  "  skillful  and  proper  manner "  and  "  to 
the  satisfaction  of  the  defendant,  the  defendant  is  bound  to 
be  satisfied  if  the  work  is  done  in  a  skillful  and  proper 
manner."  The  demurrer  was  overruled  on  this  grf)und.  But 
the  court  held  that  tho  allegation  of  defendant's  breach  was 
insufficient,  in  that,  as  the  ccmtract  provided  that  suspension 
of  the  works  for  a  period  of  over  three  months  would  suspend 
the  salary  of  the  plaintiff  until  the  work  was  resumed,  the 
declaration  should  contain  an  averment  to  show  that  the 
defendant's  alleged  breach  did  not  come  within  the  exception. 
The  decision  ends  with  these  words :  "  The  demurrer  is 
sustained  on  the  ground  that  the  allegation  of  defendant's 
breach  is  insufficient  as  above  indicated  but  overruled  as  to 
other  points.  The  plaintiff  should  be  allowed  to  amend  his 
complaint  as  indicated  and  the  case  is  remanded  to  the  Circuit 
Court  for  such  further  preceedings  as  may  be  proper."  The 
Circuit  Court  was  not  then  in  session. 

Thereafter  on  the  28th  December,  the  Clerk  of  the  Supreme 
Court,  at  the  instance  of  the  defendant's  attorneys  entered 
judgment  that  the  plaintiff  take  nothing  by  his  said  suit  and 
pay  costs.  On  the  same  day  the  plaintiff  filed  his  motion 
with  the  clerk  for  leave  to  amend  his  complaint  by  the 
adding  of  an  allegation  that  defendant's  refusal  to  allow  him 
to  perform  his  contract  and  to  pay  him  his  wages  was  not 
caused  by  the  suspension  of  the  works  and  ayerring  that  ever 
since  the  making  of  the  contract  the  defendant  has  and  now 
is  running  its  said  works.  At  the  opening  of  the  ensuing 
term  of  the  Circuit  Court,  February,  1894,  the  presiding 
judge  heard  the  motion  for  leave  to  amend  and  granted  the 
same  on  the  6th  April.  On  the  9th  April  the  amended  com- 
plaint was  filed.  On  the  16th  April  the  defendant  took 
exceptions  to  the  allowance  of  the  motion  for  leave  to  amend. 

On  the  23rd  April  the  defendant  filed  special  pleas  in  bar 
to  the  amended  declaration. 

To  these  a  replication  was  filed  by  the  plaintiff. 
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Then  defeDdant  on  the  5th  May,  1894,  demurred  to  the 
replication. 

By  stipulation  a  pro  forma  judgment  was  entered  in  the 
Circuit  Court  adjudging  the  defendant's  pleas  and  demurrer 
to  be  bad,  to  which  defendant  excepted  and  the  case  is  now 
before  us  on  the  questions  raised  by  the  pleadings. 

The  first  plea  is  of  the  judgment  for  the  defendant  entered 
on  the  sustaining  of  the  demurrer. 

This  is  replied  to  bj  plaintiff  setting  forth  that  plaintiff's 
declaration  was  sustained  by  the  Supreme  Court  on  all  the 
points  raised  by  defendant  and  that  the  court  stated  that  the 
plaintiff  should  be  allowed  to  amend  the  same,  but  before 
plaintiff's  amendment  was  filed  the  judgment  was  entered 
without  authority  before  the  case  had  been  remanded  to  the 
Circuit  Court,  and  is  therefore  null  and  void  and  was  so  held 
by  Judge  Whiting,  presiding  Judge  of  the  Circuit  Court, 
First  Circuit,  at  the  last  term  and,  not  being  appealed  from, 
th«  judgment  of  nullity  is  binding  upon  all  parties.  This  re- 
plication is  demurred  to  by  defendant. 

It  is  urged  upon  us  that  this  court  had  no  authority  to  say 
that  an  amendment  to  the  declaration  should  be  allowed  but 
that  it  should  have  been  asked  for  in  the  Circuit  Court  before 
the  case  came  to  us  on  exception.  We  do  not  so  hold.  The 
point  raised  by  the  demurrer  and  argued  was  that  the  con- 
tract itself  upon  which  the  declaration  was  based  disclosed 
no  cause  of  action,  in  that  the  defendant  company  had  the 
right  to  dismiss  plaintiff  from  the  office  of  manager  even 
though  he  may  have  performed  his  duties  **  in  a  skillful  and 
proper  manner."  The  Circuit  Court  sustained  the  view 
presented  by  the  demurrer.  The  plaintiff,  therefore,  had  no 
occasion  to  ask  for  the  amendment.  He  was  out  of  court 
altogether  on  the  sustaining  of  the  demurrer.  When  he  was 
replaced  in  the  Circuit  Court  was  his  opportunity  for  the 
amendment  We  do  not  find  that  this  point  was  argued  in 
either  the  Circuit  or  Supreme  Courts,  though  it  may  be 
gathered  from  the  brief  filed.  This  cpurt  might  properly 
have  overruled  the  demurrer  without   going   into  the   matter 
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of  requiring  an  allegation  that  the  works  were  not  suspended 
for  a  period  of  over  three  months.  We  noticed  it  and  held 
that  such  an  allegation  was  essential  and  in  order  to  preveBt 
further  proceedings  and  exceptions  on  this  point  declared 
that  the  right  of  plaintiflF  to  amend  should  be  allowed  him. 
Hall  vs.  Lmvrciwe,  22  N.  J.  L.  p.  84,  is  authority  to  show 
both  that  the  Appellate  Court  has  power  to  authorize  the 
lower  court  to  allow  an  amendment  and  that  the  lower  court 
in  this  case  correctly  construed  the  order  of  this  court  iu 
holding  that  the  court  intended  not  to  render  final  judgment 
but  to  allow  the  lower  court  to  proceed  further  as  by  allow- 
ing an  amendment.  We  think,  too,  the  entering  of  a  judg- 
ment for  defendant  was  unauthorized,  the  cause  not  having 
been  finally  disposed  of  and  was  premature  because  there 
was  no  court  in  session  which  could  consider  the  motion  to 
amend.  It  was  entered  ex  parte  in  spite  of  the  distinct 
declaration  by  this  court  that  the  plaintiflF  should  be  allowed 
to  amend.  We  do  not  think  that  it  would  require  a  bill  in 
equity  to  vacate  such  a  judgment. 

Counsel  for  defendant  say  that  they  had  no  opportunity 
aflforded  them  to  argue  whether  the  amendment  should  be 
allowed.  We  do  not  consider  that  counsel  have  this  right 
any  more  than  to  be  consulted  as  to  the  form  of  our  judg- 
ments. The  right  to  pass  upon  the  declaration  carried  with 
it  the  right  to  pass  upon  the  relief  appropr'ate  to  be 
aflforded. 

We  come  now  to  the  second  plea,  that  of  i^es  adjudicaia  of 
the  decree  in  equity  on  the  petition  by  the  company  for  an 
injunction  against  Rawlins,  to  restrain  him  from  reassuming 
the  management  of  the  company's  works.  The  decree,  finding 
that  Rawlins  had  been  discharged,  made  the  injunction 
perpetual.  It  is  contended  that  this  decree  is  final  and  con- 
clusive and  that  we  cannot  enquire  into  the  decision.  We 
are  not  of  that  opinion.  Two  of  the  questions  raised  in  the 
equity  case  were  (one)  whether  the  compan}'  could  discharge 
plaintiff  at  its  will  without  inquiry  whether  plaintiflF  had  per- 
formed his  duties  in  a  skillful  and  proper  manner  and  (two) 
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whether  plaintiff  had  in  fact  perfomed  his  duties  in  a  skillful 
and  proper  manner.  Either  of  these  points  was  a  ground 
upon  which  the  decree  could  have  been  founded.  Extrinsic 
evidence  may,  therefore,  be  received  to  show  the  precise 
point  determined.  2  Black  on  Judgments,  Sec.  624,  finds  the 
rule  to  be  "  fully  settled  upon  the  authorities  that  extrinsic 
evidence  when  not  inconsistent  with  the  record  and  not  im- 
pugning its  verity,  is  admissible  for  the  purpose  of  identify- 
ing the  points  litigated  and  decided  in  a  former  action 
between  the  same  parties,  when  the  judgment  therein  is  set 
up  as  a  bar  or  estoppel  in  the  case  on  trial." 

"  A  verdict  and  judgment  are  conclusive  by  way  of  estoppel 
only  as  to  facts  without  the  existence  and  proof  or  admission 
of  which  they  could  not  have  been  rendered."  Lea  vs,  Lea^ 
99  Mass.  493  See  also  Foster  vs.  The  Richard  Busteed,  100 
Mass.  409. 

'*  The  judgment  in  a  former  suit  based  upon  the  same  facts, 
or  between  the  same  parties  or  their  privies,  but  to  enforce  a 
different  demand  and  obtain  another  form  or  relief,  is  con- 
clusive only  as  to  what  was  in  fact  litigated  and  decided  in 
such  suit."  Clark  V8.  Blair,  14  Fed.  R.  813.  "Where  the 
record  is  silent,  evidence  is  admissible  to  show  what  was 
actually  decided  and  determined  in  the  former  suit,  and  in 
the  absence  of  such  evidence  the  former  adjudication  is  con- 
clusive only  as  to  questions  which  were  necessarily  tried  and 
determined  therein."  Id, 

"  A  judgment  of  a  court  of  competent  jurisdiction,  upon  a 
question  directly  involved  in  one  suit,  is  conclusive  as  to  that 
question  in  another  suit  between  the  same  parties ;  but  to 
this  operation,  it  must  appear,  either  upon  the  face  of  the 
record,  or  be  shown  by  extrinsic  evidence,  that  the  precise 
question  was  raised  and  determined  in  the  former  suit.  If 
there  be  any  uncertainty  on  this  head  in  the  record,  the  whole 
subject  matter  of  the  action  will  be  at  large  and  open  to  a 
new  contention,  unless  this  uncertainty  be  removed  by  ex- 
trinsic evidence  showing  the  precise  point  involved  and  deter- 
mined.     To   apply   the   judgment,    and   give    effect    to   the 


502  JUNE,  1894. 

adjudication  actually  made,  when  the  record  leavevS  the  matter 
.   in  doubt,  such  evidence  is  admissible.' 

Russel  vs.  Place,  94  U.  S.  Kep.  606. 

To  apply  these  principles  :  the  decree  does  not  state  upon 
which  of  the  two  grounds  alleged  the  injunction  was  ordered. 
It  may  have  been  on  either  or  on  both.  But  it  not  being 
certain  which  was  the  precise  point  determined  resort  may 
be  had  to  the  proceedings  to  ascertain  which  of  the  two 
points  was  determined. 

The  burden  of  proof  is  on  the  party  setting  up  the  estoppel. 
2  Black,  Sec.  629. 

Reference  to  the  proceedings  and  the  decision  of  the  court 
in  the  equity  suit  show  conclusively  that  it  considered  that 
the  evidence  as  to  whether  plaintiff  (former  defendant)  had 
performed  his  duties  in  a  skillful  and  proper  manner  was 
immaterial  and  disregarded  it,  and  held  that  "  the  company 
could  at  any  time  discharge  the  defendant,  subject,  of  course, 
to  his  action  at  law  for  damages  for  an  unlawful  discharge." 
The  precise  point  litigated  and  determined  in  the  former 
suit  was  not  whether  the  work  of  plaintiff  was  done  in  a 
skillful  and  proper  manner  and  it  is  now  open  to  the  plaintiff 
in  the  present  case. 

And  the  decree  in  equity  does  not  operate  as  an  estoppel 
or  bar  to  the  present  action. 

We  therefore  overrule  the  pleas  and  the  demurrer  to  the 
replication  of  the  defendant  company  and  remand  the  cause 
to  the  Circuit  Court,  First  Circuit,  for  further  proceedings, 
defendant  being  given  leave  to  answer. 

C,  Brown  and  W,  A.  Kinney,  for  plaintiff. 

A.  S.  HarfweU  and  F,  M,  Hatch,  for  defendant  company. 
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MARIA  JARDIN,  by  M.  R.  JARDIN,  her  father  and  next 

friend,  vs.  L.  MADEIR08. 

Replevin  for  a  Cow.     Exceptions. 

Hearing,  June  25,  1894.  Decision,  July  3,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  JJ. 

A  plea  of  former  judgment  though  not  made  in  the  District  t^ourt  ma^' 
be  entertained  when  made  in  the  Circuit  Court  on  general  appeal. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  matter  comes  here  on  a  bill  of  exceptions  from  the 
Circuit  Court  of  the  Fifth  Judicial  Circuit,  March  Term, 
1894.  The  case  was  there  heard  on  appeal  from  the  District 
Court  of  Koloa,  the  jury  being  waived.  During  the  progress 
of  the  case  the  defendant's  counsel  set  up  the  plea  of  ren 
adjudicata,  it  having  been  agreed  by  the  parties  that  the 
records  and  the  evidence  in  two  former  cases,  one  to  recover 
possession  of  this  same  cow  by  the  present  defendant,  and 
one  to  recover  damages  for  the  alleged  detention  and  use  of 
the  same,  by  the  same  plaintiflf,  should  be  received  as  evi- 
dence and  considered  by  the  court  in  this  case.  After  due 
consideration  the  Court  sustained  the  plea  of  res  adjudicaia 
and  gave  judgment  for  the  defendant,  the  plaintiff  taking 
exceptions.  The  plaintiff's  counsel  claims  that  the  plea 
could  not  be  entertained  in  the  Circuit  Court,  it  not  having 
been  made  in  the  lower  court.  We  are  not  of  that  opinion. 
It  was  a  general  appeal  and  the  case  came  up  de  novo ;  it  was 
perfectly  competent  for  the  defendant  to  set  up  this  defense 
in  the  appellate  court.  All  the  records  in  the  former  case 
were  admitted  by  consent  of  parties  and  became  part  of  the 
general  issue.     Judge  Hardy  in  his  decision  appealed  from 
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says :  *'  Tlie  owenership  of  the  cow  iu  question  *  *  ^ 
was  decided  by  the  judgment  •  of  the  lower  court,  and  no  law- 
ful appeal  having  been  taken,  that  judgment  became  res  adjn- 
dicaia  and  might  well  have  been  pleaded  by  defendant  at  the 
trial  of  case  number  3  (this  case)  in  the  district  court.  That 
it  was  not  then  pleaded  should  not  prevent  the  court  from 
taking  notice  of  it  on  appeal,  on  the  principle  that  a  plea 
til  at  would  destroy  the  foundation  of  an  action  should  l>e 
considered  if  raised  for  the  first  time  on  apj>eal.'* 

See  Encycl.  of  Law,  vol.  1,  p.  624. 

After  an  examination  of  the  pleadings  and  records  in  this 
case  and  the  first  one  pleaded  in  bar,  it  seems  to  us  that  the 
question  in  issue,  viz.,  the  ownership  of  the  said  cow,  is  the 
same  in  both  cases,  both  cases  being  replevin  ;  the  parties  were 
virtually  the  same  though  nominally  different ;  in  this  case 
the  daughter  suing  by  her  father,  in  the  first  case  the  father, 
who  was  the  nominal  defendant,  defending  in  right  of  his 
daughter,  he  being  by  statute  the  natural  guardian  of  her 
person  and  property,  and  entitled  to  prosecute  and  defend  all 
actions  in  which  she  or  her  property  may  be  concerned. 

In  Kalexalii  vs.  Grinhaum  et  aL,  decided  by  this  Court,  July 
31,  1893,  the  Court  say : 

"  It  is  not  necessary  that  the  parties  to  the  two  suits 
should  be  nominally  the  same  ;  it  is  sufficient  if  they  are 
really  and  substantially  the  same  in  interest." 

We  are  of  the  opinion  that  the  ruling  of  the  Circuit  Court 
should  be  sustained. 

The  exceptions  are  overruled. 

A,  Rosa,  for  plaintiff. 

A.  S.  Hariicell,  for  defendant. 
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KAILIANU  AND   LEA    vs.    KAUE,  Surviving    Defendaut. 

Exceptions. 
Hearing,  June  25,  1894.  Decision,  October  18,  1894. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,    J  J. 

A  new  triul  should  not  be  j^ranted  for  an  erroneous  rejection  of  evidence 
of  such  slight  importance  that  there  is  no  reason  to  believe  that  a 
new  trial,  if  granted,  would  result  differently,  especially  after  two 
juries  have  already  rendered  the  same  verdict. 

Opinion  of  the  Court,  by  Frear,  J. 

This  action  was  begun  in  July,  1889,  and  has  been  tried 
three  times.  It  is  ejectment  for  land  at  Kapaia,  Hanamaulu, 
Kauai,  covered  by  R  P.  4823,  L.  C.  A.  3371,  to  Naehu.  One 
of  the  two  original  defendants,  Lumai,  died  between  the 
second  and  third  trials.  At  each  trial  there  were  two  issues 
— descent  and  adverse  possession,  the  plaintiffs  claiming  by 
the  former  title,  the  defendants  by  both  titles.  The  first 
trial  resulted  in  a  verdict  for  the  plaintiffs,  but  this  was  set 
aside  on  the  ground  that  it  was  contrary  to  the  evidence  on  the 
issue  of  adverse  possession.  8  Haw.,  256.  At  the  second 
trial  the  presiding  Justice  directed  a  verdict  for  the  defen- 
dants on  the  ground  that  the  question  of  pedigree  had  been 
settled  in  their  favor  by  a  decree  in  probate  made  by  Circuit 
Judge  McBryde  in  1868.  This  verdict  was  set  aside  on  the 
ground  that  the  Circuit  Judge  had  no  jurisdiction  to  make  the 
decree  in  question.  8  Haw.,  508.  At  the  third  trial  the 
verdict  was  again  for  the  plaintiffs.  There  was  evidence  on 
both  sides  of  each  issue,  and,  although  an  exception  was 
taken  to  the  verdict  as  contrary  to  the  evidence,  it  was 
practically  abandoned  in  this  Court.  The  exception  now 
relied  upon  is  to  the  instruction  of  the  court  that  *'  the  jurv 
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should  leave  oat  of  their  consideration  the  decision  of  Judge 
McBryde  in  1868,  but  they  are  at  liberty  to  consider  the 
testimony  of  the  witnesses  before  him  who  have  been  showu 
at  this  trial  to  have  since  deceased." 

The  record  shows  that  the  testimony  given  in  the  probate 
case  was  read  to  the  jury  in  this  ease,  but  does  not  show  that 
the  decree  was  offered  or  put  in  evidence.  The  trial  judge 
and  counsel,  however,  evidently  regarded  it  as  having  been 
introduced,  and  we  shall  so  consider  it,  especially  as  the 
result  of  our  decision  will  be  the  same. 

It  is  argued  that  the  decree  was  admissible  for  what  it  was 
worth,  not  as  conclusive  or  perhaps  even  prima  facie  evidence 
of  what  it  purports  to  adjudicate,  but  for  certain  other  pur- 
poses, as,  for  instance,  to  show  the  character  in  which  thft 
defendant  took  possession,  or  to  show  an  admission  or 
acquiescence  on  the  part  of  Nika,  the  principal  witness  for 
the  plaintiffs,  who  was  also  a  witness  in  the  probate  pro- 
ceedings and  is  the  father  of  the  plaintiffs  who  were  then 
minors,  or  that  he  then  gave  testimony  inconsistent  with  that 
which  he  now  gives,  or  that  he  made  no  objection  to  evidence 
given  then  for  the  present  defendant  by  other  witnesses,  or 
that  he  now  testifies  to  facts  which  those  witnesses,  if  living, 
could  controvert.  The  trial  judge  apparently  thought  that 
the  decree  should  be  either  admitted  or  rejected  without 
qualification,  and  it  does  not  appear  that  any  middle  course 
like  that  now  suggested  by  counsel  in  this  Court  was  pointed 
out  to  him.  At  least  no  instruction  to  that  effect  appears  to 
have  been  requested. 

No  case  has  been  cited  to  u»  which  goes  so  far  as  to  bold 
that  a  decree  absolutely  void  as  to  all  persons  is  admissible 
for  any  purpose  whatever,  but  conceding  that  such  a  decree 
is  admissible,  not  as  evidence  of  the  truth  of  its  contents  or 
of  the  facts  on  which  it  was  based,  but  for  the  purpose  of 
showing  the  mere  fact  that  it  was  made  and  whatever  is  pro- 
perly inferable  from  that  fact,  we  do  not  see  that  sufficient 
cause  has  been  shown  in  this  instance  for  granting  a  new 
trial. 
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The  decree  obviously  has  no  bearing  upon  most  of  the 
points  above  enumerated,  suggested  by  counsel  as  reasons 
for  its  admission.  The  testimony  given  in  the  probate 
matter  was  alone  relevant  on  those  points,  and  this,  as  we 
have  seen,  was  allowed  to  go  to  the  jury.  And  as  to  the 
other  points,  the  decree  could  certainly  add  but  little,  if  any, 
to  the  weight  of  the  other  evidence, — so  little,  indeed,  that 
there  is  no  reason  to  believe  that  a  new  trial,  if  granted, 
would  result  in  a  different  verdict.  There  have  been  three 
trials  already  in  this  case,  and  the  verdicts  in  the  two  sub- 
mitted to  the  jury  were  both  for  the  plaintiffs.  Under  the 
circumstances  we  would  not  be  justified  in  further  prolonging 
this  litigation.  New  trials  are  not  to  be  granted  for  light 
reasons,  especially  after  so  many  trials  have  already  been 
had. 

The  exceptions  are  overruled. 

A,  Rosa^  for  plaintiffs. 

A.  S.  Hartiaellf  for  defendants. 


TN  RE  BANKRUPTCY  OF  TAI  WO   CHAN    COMPANY, 
on  Petition  of  M.  W.  McCHESNEY  &  SONS. 

Appeal  from  Whiting,  Judge. 

Heaking,  June  26,  1894.  Decision,  July  11,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

1.  It  is  within  the  province  of  a  bankruptcy  court  (where  the  evidence 

shows  a  variance  between  the  allegation  as  to  who  constituted  the 
partnership  of  the  debtor  firm  and  the  facts  as  found)  to  make  such 
an  order  as  the  facts  would  justify  without  dismissing  the  petition. 

2.  The    non-service  of    a   partner  who  is  without  these  islands  is  no 

cause  to  abate  the  proceedings.  Its  only  effect  is  to  exempt  the 
said  partner's  property  from  liability  for  the  partnership  debts. 

•^.  Objections  to  the  indemnity  bond  should  be  made  in  the  bankruptcy 
court  to  be  appealable  to  this  Court. 
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4.  The  jietitioners  alleged  themselves  to  be  a  firm  consisting:  of  three 
partners,  but  only  proved  two  of  them  to  be  such  :  Held,  no  ob- 
jection to  this  variance  having  been  made  in  the  court  below, 
where  the  evidence  could  be  supplied,  it  cannot  be  considered  on 
appeal . 

o.  This  Court  has  authority  to  remand  the  proceedings  to  the  Circuit 
Judge  in  Bankruptcy  for  the  purpose  of  allowing  amendments  to 
the  petition  to  make  it  correspond  with  the  facts  and  the  order. 

Opinion  of  the  Court,  by  Judd,  C.J. 

Bankruptcy  was  adjudged  in  this  case  by  Circuit  Judge 
Whiting,  who  found  "  that  T.  Q.  Y.  Alai,  Alai,  Sr.,  and  Lam 
Pun,  comprising  the  copartnership  firm  of  Tai  Wo  Chan 
Company,  have  become  bankrupt,"  etc.,  and  that  Leong  Ning 
and  Lnm  Kan,  petitioned  as  co-defendants  herein  are  not 
partners  in  said  firm  of  Tai  Wo  Chan  Company,  and  as  to 
the  said  Leong  Ning  and  Lum  Kan  said  petition  is  dismissed, 
and,  says  the  Court :  "  I  do  further  adjudge  T.  Q.  T.  Alai, 
Alai,  Sr.,  and  Lam  Piin,  comprising  the  firm  of  Tai  Wo  Chan 
Company,  bankrupt  accordingly." 

An  appeal  was  taken  from  this  judgment  by  T.  Q.  Y.  Alai 
and  Alai  to  this  Court. 

The  original  petition  was  against  "Tai  Wo  Chan  Company, 
composed  of  Tai  Wo  Chan  and  others,  an  unregistered 
Chinese  mercantile  firm  doing  business  as  shoemakers  at  No. 
HS  Nuuanu  street,  Honolulu."  On  the  return  day  the  peti- 
tioners asked  and  obtained  leave  to  file  an  amended  petition, 
describing  the  debtors  proceeded  against  as  "  Tai  Wo  Chan 
Company,  an  unregistered  Chinese  mercantile  firm  and  co- 
partnership, composed  of  T.  Q.  Y.  Alai  alias  Tai  Wo  Chan, 
Leong  Ning,  Lum  Kan  and  Ah  Lai,  and  doing  business  as 
shoemakers  and  tailors  at  No.  38  Nuuanu  street  in  Honolulu." 

By  statute,  on  page  649,  Compiled  Laws,  the  members  of 
every  copartnership  are  required  to  be  registered  in  the 
Interior  Office,  in  default  of  which  each  member  of  such 
unregistered  firm  may  be  held  liable  for  partnership  debts, 
and  sued  severally  therefor.  From  the  evidence  adduced  the 
Circuit  Judge  found  that  Leong  Ning  and  Lam  Kan  were  not 
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partners,  but  that  T.  Q.  Y.  Alai,  Alai  and  one  Lam  Pun  con- 
stituted the  partnership.  We  have  carefully  reviewed  the 
evidence  taken,  and  see  no  reason  for  varying  the  finding 
made  by  the  bankruptcy  court.  The  firm  not  being  regis- 
tered, the  petitioners  were  obliged  to  set  out  as  partners 
those  whom  they  considered  to  be  such  on  such  information 
as  they  had.  The  alleged  partners,  the  Alais  senior  and 
junior,  show,  to  our  satisfaction,  that  Leoug  Ning  (or  Ling) 
had  gold  out  from  the  firm  of  Tai  Wo  Chan  Company.  Lum 
Kan  does  not  seem  to  have  ever  been  one  of >  this  firm. 

These  witnesses  insist  that  only  T.  Q.  Y.  Alai  and  Lam  Pun, 
now  in  China,  compose  the  firm.  The  full  name  of  the 
younger  T.  Q.  Y.  Alai  is  Tong  Quong  Yee  Alai  and  is  com- 
monly known  by  the  natives  as  Alai.  Without  reciting  the 
evidence  in  detail  we  find  that  it  is  satisfactorily  proved  that 
Alai,  senior,  is  a  member  of  the  firm.  It  is  very  strong 
evidence  his  taking  personally  to  the  petitioning  creditors  a 
list  of  the  firm's  assets  and  liabilities  (on  a  demand  by  the 
petitioning  creditors  for  an  exhibit  of  their  aflfairs)  which 
contained  an  item  among  the  assets  "  stock  of  Alai,  tailor, 
$1,000."  Another  list  had  been  previously  taken  to  the 
petitioning  creditors,  containing  the  items,  **  stock  of  Alai, 
tailor,  11,000."  The  shop  occupied  by  this  firm  had  a  shoe- 
making  business  down  stairs  and  a  tailor's  shop  upstairs,  and 
the  goods  of  both  departments  were  exposed  for  sale  down- 
stairs, there  being  only  one  sign  on  the  shop — "  Tai  Wo 
Chan  Company." 

We  think  the  bankruptcy  court  was  fully  justified  in 
holding  as  it  did.  There  was  no  occasion  to  dismiss  the 
petition  on  the  evidence  showing  a  variance. 

The  failure  to  personally  serve  Lam  Pun,  who  is  said  to  be 
in  China,  has  only  the  eflfect  to  exempt  his  private  property, 
if  any  he  has,  from  liability  for  the  firm's  debts.  It  does  not 
abate  the  proceedings  against  the  firm  assets. 

As  to  the  indemnity  bond  by  petitioning  creditors  being 
bad  because  given  to  the  debtor  firm  and  not  to  the  indivi- 
duals composing  it,  we  do  not  find  that  any  objection  to  the 
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bond  was  made  in  the  court  of  first  instance,  and  so  do  not 
consider  it  here.  Such  a  bond  was  held  good  in  Ira  Caussey 
V8.  Bailey,  57  Tex.,  670. 

Counsel  for  the  respondents  made  objection  in  this  Court 
that  the  petition  shows  that  the  petitioning  creditors  were  R. 
W.  McChesney,  J.  M.  McChesney  and  F.  W.  McChesney, 
composing  the  firm  of  McChesney  &  Sons,  and  the  evidence 
only  shows  that  F.  W.  McChesney  and  J.  M.  McChesney 
were  partners,  there  being  no  evidence  that  R.  W.  McChesney 
is  a  member  of  the  firm.  This  objection  to  the  variance 
between  the  pleadings  and  proof  was  not  made  in  the  court 
below  and  it  is  made  for  the  first  time  in  this  Court,  on 
appeal.  The  order  of  the  court  below  adjudging  the  debtors 
to  be  bankrupt  would  imply  that  the  partnership  of  the 
petitioning  creditors  was  considered  to  be  suflicieutly  proved, 
since  the  order  recites  that  the  debtors  "have  become 
bankrupt  within  the  true  meaning  and  intent  of  the  law 
regulating  bankruptcy  in  the  Hawaiian  Islands."  But  there 
is  no  separate  finding  in  this  respect  made  by  the  Court 

In  2  Beach,  Modern  Equity  Practice,  Sec.  974,  we  find  the 
general  rule  in  equity  to  be  that,  "  with  some  exceptions,  it  is 
well  settled  by  numerous  decisions  that  objections  will  not  be 
considered  by  the  appellate  court  in  reviewing  a  case  unless 
they  were  presented  and  insisted  on  in  the  court  below  as 
shown  by  the  record."  And  what  particularly  applies  to  this 
case,  "  an  objection  to  variance  between  pleadings  and  proof 
must  be  raised  when  the  evidence  is  offered  and  not  for  the 
first  time  on  appeal." 

Id.  p.  948,  and  cases  cited. 

The  justice  of  this  rule  is  manifest,  for  if  the  objection  is 
made  when  the  evidence  is  introduced  it  would  be  within  the 
discretion  of  the  trial  court  to  allow  the  omitted  evidence  to 
be  admitted. 

3  Greenleaf  Ev.,  Sec.  346,  and  Bond  vs.  Diuilap,  1  Johns. 
Ch.,  484. 

We  consider  that  this  rule  of  equity  practice  is  applicable 
to  proceedings  in  bankruptcy.     It  would  be  analogous  to  the 
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rule  at  law  that  a  variance  of  this  character  is  cured  by 
verdict.  Fowler  vs.  Wild,  62  Mo.,  404.  This  case  also  holds 
that  where  suit  was  brought  in  the  firm's  name  and  the 
plaintiflfs'  individual  names  were  not  set  out,  the  defect  was 
not  sufficient  ground  for  granting  a  motion  in  arrest  of  judg- 
ment, the  court  saying  that  advantage  should  be  taken  of  the 
defect  "hy  a  suitable  motion  betore  the  trial  is  closed  so  as 
to  give  the  parties  an  opportunity  to  amend.'*     Id. 

We  therefore  decline  to  consider  the  objection  here. 

Another  objection  is  made  by  the  respondents,  that  though 
the  order  of  the  lower  court  finds  that  Lam  Pun  (now  in 
China)  is  a  member  of  the  firm  of  Tai  Wo  Chan  Company,  it 
does  not  appear  in  the  petition  that  he  is  a  party  defendant ; 
that  is  the  petition  was  not  amended  by  inserting  Lam  Pun's 
name,  so  as  to  conform  to  the  proofs.  This  amendment 
would  undoubtedly  have  been  allowed  in  the  lower  court,  if 
its  necessity  had  been  suggested. 

"Where  upon  the  final  hearing,  or  even  after  appeal,  it 
appears  clearly  from  the  evidence  that  the  complainant  has  a 
case  which  entitles  him  to  relief,  but  which,  by  reason  of 
some  defect  or  omission  in  the  charges  or  allegations  in  the 
bill,  is  not  brought  fairly  within  the  issue,  he  will  be  per- 
mitted to  adopt  the   allegations  of  the   bill  to  the  case  as 

proven." 

1  Beach,  Sec.   171,  and  cases  cited. 

It  is  urged  that  this  Court,  being  solely  appellate  in  juris- 
diction, cannot  allow  the  amendment  here.  AVithout  passing 
upon  this,  we  have  power  to  remand  it  to  the  lower  court  for 
such  amendments,  (vide  Sec.  70  of  the  Judiciary  Act ;) — 
proceedings  in  bankruptcy  being  in  the  forum  of  a  Circuit 
Judge  at  Chambers. 

We  therefore  remand  the  case  to  the  Circuit  Judge  who 
heard  the  matter,  with  directions  to  allow  the  said  amendment 
to  the  petition,  i.  e.,  to  add  the  name  of  Lam  Pun  as  a  mem- 
ber of  said  firm  of  Tai  Wo  Chan. 
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Upon  the  allowance  and  filing  of  these  amendments,  the 
order  appealed  from  is  affirmed. 

W.  A.  Kinney  and  Carter  dt  Carter,  for  petitioning  creditors. 
(7.  W.  Ashfordy  for  respondents. 


IN    THE    MATTER    OF    THE    ESTATE    OF   J.    F.   0. 

BANNING,  Deceased. 

Appeal  from  Cooper,  Judge. 

Hearing,  June  26,  1894.  Decision,  July  13,  1891 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,   J  J. 

Interest  ifl  not  payable  by  an  administrator  personally  by  way  of  penalty 
as  an  incident  to  an  order  for  the  payment  of  the  principal  sum  dis- 
allowed him  in  his  final  account,  but  rests  in  the  dis<.'retion  of  the 
court  in  the  exercise  of  its  equitable  powers  under  all  the  circum- 
stances of  the.  case. 

It  is  too  late  to  ask  for  such  interest  after  decision  and  before  decree. 

Costs  under  the  circumstances  apportioned  between  the  admin isti*ator 
and  the  estate  in  the  ratio  of  one-fifth  to  four-lifths. 

Opinion  of  the  Court,  by  Frear,  J. 

This  case  has  been  decided  upon  its  merits  and  is  now 
before  us,  not  upon  reargument  or  for  the  consideration  of 
new  matters,  but  merely  for  the  purpose  of  settling  certain 
questions  of  interest  and  costs,  as  incidental  to  the  findings 
already  made.  The  decree  has  not  yet  been  signed  and  we 
are  now  practically  called  upon  to  merely  settle  its  form,  or, 
if  a  decree  shall  be  signed  following  the  express  terms  of  the 
decision,  to  determine  what  shall  be  inserted  in  a  supplemen- 
tary decree  to  cover  matters  incidental  to  the  main  decree. 

As  to  interest,  the  beneficiaries  claim   that  this  should  be 
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paid  by  the  admiDistrator  upon  three  amounts  disallowed 
him  in  his  final  account,  namely  upon  one  sum  of  $1781.09 
retained  by  him  as  commissions,  and  upon  two  sums  lost  or 
liable  to  be  lost  in  investments,  one  of  $2200  in  bonds  of  the 
Union  Iron  Works  Company,  and  the  other  of  $2000  in  bonds 
of  the  Seattle  National  Bank  Building  Company.  Interest 
on  these  suras  payable  by  the  administrator  personally  can 
be  allowed,  if  at  all,  only  by  way  of  penalty  for  negligence  of 
breach  of  trust.  It  is  unlike  the  case  of  interest  payable  out 
of  an' estate  upon  legacies.  It  is  not  payable  by  an  adminis- 
trator by  way  of  penalty  as  an  incident  to  an  order  for  the 
payment  of  the  principal,  but  rests  in  the  discretion  of  the 
court  in  the  exercise  of  its  equitable  powers  under  all  the 
circumstances  of  the  case.  Consequently,  to  allow  interest 
here,  would  require  us  not  only  to  add  materially  to  the 
decision  already  made,  but  to  again  consider  the  case  in  part 
at  least  upon  its  merits.  Nor  is  there  anything  in  the  lan- 
guage of  the  court  to  show  that  interest  was  intended  to  be 
allowed  on  these  sums.  The  court  said  upon  the  item  of 
commissions,  that  "  the  claim  of  the  administrator  to  com- 
missions upon  the  share  paid  or  delivered  to  B.  R.  Banning, 
caunot  be  allowed,"  and,  upon  the  items  of  investment,  that 
"the  sum  of  $2200  loss  incurred  in  the  first  mentioned 
investment,  and  the  sum  of  $2000  in  the  second,  must  be 
borne  by  the  administrator,  because  he  delegated  his  function 
as  trustee  to  another."  The  liability  for  interest  not  being 
incidental  to  the  findings  made,  or  implied  in  the  language  of 
the  court,  we  cannot  now  consider  the  question  upon  its 
merits.  It  was  not  raised  in  the  court  below  or  in  this  Court 
at  the  hearing,  and  cannot  be  now  thus  raised  for  the  first 
time. 

As  to  costs,  this  is  a  proper  case  for  their  apportionment. 
See  2  Perry  on  Trusts,  Sec.  902.  And  considering  all  the 
circumstances,  and  more  particularly  the  relative  amounts  of 
the  claims  made  by  the  beneficiaries  which  were  sustained 
and  which  failed,  and  the  relative  amounts  of  costs  incurred 
by  reason  of  such  claims  respectively,  we  are  of  the  opinion 
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that  the  costs  should  be  borne  one-fifth  by  the  administrfttor, 
and  four-fifths  by  the  estate  or  beneficiaries. 

A.  S.  Uartioell  and  W.  A,  Kinney,  for  beneficiaries. 

F.  M,  Hatch,  for  the  administrator. 


SAMUEL  NORRIS  vs.  EMILIE  de  HEEBLAY. 

In  Equity.     Appeal  from  Whiting,  Judge. 

♦ 

Hearing,  June  27,  1894.  Decision,  July  13,  1894. 

JuDD,   C.J.,    Bickerton,  J.,  and  William   Foster,  Esq.,  who 
SAT  in  place  of  Frear,  J.,  disqualified. 

(1)  A  court  of  equity  may  only  interfere  with  a  judgment  at  law  where 

the  complainant  has  an  equitable  defense  of  which  he  could  not 
avail  himself  at  law  because  it  did  not  amount  to  a  legal  defense,  or 
had  a  good  defense  at  law  which  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident,  unmixed  with  neglip'ence  of  himself 
or  his  agents. 

(2)  In   the  former  case  the  statute  of  limitations  wari  pleaded  to  the 

action  which  was  debt  on  a  foreign  judgment  of  a  court  of  record. 
The  decision  of  the  law  court  was  that  the  allegations  of  the  com- 
plaint were  satisfactorily  proved  and  the  plaintiff  entitled  to 
judgment.  No  express  finding  on  the  statute  of  limitations  was 
asked  for  or  made,  and  no  exception  wa«  taken  thereto.  No  motion 
in  arrest  of  judgment  was  made  before  judgment  wils  entered  :  Held, 
the  motion  in  arrest  could  not  have  prevailed  if  seasonably  made, 
for  the  record  disclosed  no  error. 

(8)  It  does  not  appear  from  the  record  whether  the  statute  of  limitations 
of  six  years  was  pleaded  or  whether  the  cause  was  taken  out  of  the 
statute  by  some  legal  cause  of  exception. 

Opinion   of   the   Court,   by  Judd,   C.J.     (W.  Foster,  Esq., 

DISSENTING.) 

This   case   came  on  for  hearing  on  appeal  at  the  March 
Term,  1894,  of    this    Court.       A  re-argument  on  one   point 
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was  ordered  and  had  at  the  June  Term,  Having  duly  con- 
sidered the  case  and  the  decision  appealed  from,  rendered  by 
Circuit  Judge  Whiting  on  the  7th  March,  1894,  we  hereby 
adopt  the  said  decision  as  our  own,  and  affirm  the  order  made 
therein  sustaining  the  demurrer  and  dissolving  the  injunction. 

Following  is  the  decision  hereby  adopted  : 

''The  defendant  demurs  to  plaintiff's  bill  of  complaint  and 
for  cause  says  that  the  bill  does  not  state  such  a  case  as 
would  entitle  the  complainant  to  any  relief  in  a  court  of 
equity. 

**The  plaintiff  seeks  to  restrain  the  further  enforcement  of 
a  judgment  recovered  by  the  defendant  herein  against  the 
plaintiff  herein  in  the  Supreme  Court  of  the  Hawaiian  Islands 
on  August  25,  1891,  on  the  ground  that  such  judgment  was 
entered  by  mistake  of  fact. 

"Many  cases  have  been  cited  to  show  the  authority  of  a 
court  in  equity  to  interfere  with  a  judgment  at  law,  and  our 
Supreme  Court  has  repeatedly  stated  the  grounds  for  relief. 

"  A  court  of  equity  may  only  interfere  with  a  judgment  at 
law  where  *  the  complainant  has  an  equitable  defense  of 
which  he  could  not  avail  himself  at  law  because  it  did  not 
amount  to  a  legal  defense  or  had  a  good  defense  at  law  which 
he  was  prevented  from  availing  himself  of  by  fraud  or 
accident,  unmixed  with  negligence  of  himself  or  his  agents.' 

''See  Hop  vs,  Parke,  6  Haw.,  688. 

"  H,  Hackfeld  vs.  Bal,  6  Haw.,  364. 

"  2  Story  Eq.  Jur.,  887  ;  894. 

"The  sole  grounds  for  relief  in  equity  against  a  judgment  of 
a  court  of  law  are  for  accident,  fraud,  mistake  or  surprise, 
where  on  account  of  one  or  more  of  these  causes  it  would  be 
against  conscience  to  execute  the  judgment. 

MUh  vs,  Jhiggs,  4  Haw.,  506. 

"  The  grounds  set  forth  in  the  bill  of  complaint,  which  are 
alleged  to  show  that  the  judgment  in  question  was  entered  by 
mistake,  are  substantially  those  contained  in  and  fully  cover- 
ed by  the  decision  of  the  Supreme  Court  in  the  case  of  E.  de 
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Herblay  vs,  S.   Norris,  Supreme  Court,  H.  I.,  Special  Term, 
July  24,  1893. 

*'  The  elements  and  points  raised  therein  on  comparison,  are 
identical  with  the  allegations  contained  in  this  bill  of  com- 
plaint, and  the  decision  covers  most  of  the  points  in  thia 
present  case  in  equity ;  and  the  Supreme  Court  had  before 
it  the  point  now  raised  in  this  bill  as  to  the  pending  of 
exceptions,  and  in  its  decision  after  citing  the  points  raised 
and  considered,  it  says : 

"  '  The  defendant  took  no  steps  to  prevent  the  entry  of 
judgment  or  to  bring  the  case  within  the  rule  which  provided 
for  the  allowance  of  a  bill  of  exceptions  which  would  prevent 
the  entry  of  judgment.  The  bill  of  exceptions  was  not  filed 
or  allowed  until  August  29,  1891,  four  days  after  the  entry  of 
judgment,  and  so  far  as  the  record  shows  that  no  notice  by 
defendant  of  any  intention  to  prevent  entry  of  judgment  was 
in  any  way  given ;  no  motion  for  a  new  trial  nor  in  arrest  of 
judgment  nor  the  filing  of  a  bill  of  excepticms  was  made  be- 
fore the  entry  of  judgment,  and  the  presumption  is  that 
defendant  relied  upon  his  bill  of  exceptions  as  a  stay  of 
execution  merely,  the  effect  of  sustaining  his  exceptions  being 
merely  the  vacating  of  the  judgment.' 

"  Under  that  decision  the  judgment  now  sought  to  be 
vacated  or  restrained  was  held  to  be  legally  entered  and 
valid. 

"  The  question  of  the  statute  of  limitations  was  in  issue  in 
the  original  case  of  De  Herblay  vs,  Non-is,  the  plaintiff  therein 
specifically  alleging  that  the  New  York  judgment  upon  which 
the  action  was  brought,  was  rendered  by  the  Court  of  the 
city  and  county  of  New  York,  and  that  that  court  was  a  court 
of  record,  and  the  defendant  pleaded  the  statute  of  limita- 
tions. Mr.  Justice  Dole  *  decided  that  the  allegations  of  the 
(plaintiff's)  complaint  are  satisfactorily  proved,  and  the  plain- 
tiff is  entitled  to  judgment.' 

"  Thus  the  statute  of  limitations  was  then  in  issue  and 
decided  against  the  defendant  Norris,  and  no  exception  was 
taken   by  the   defendant   to  this  although   other  exceptions 
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were  taken  uud  put  into  a  bill  of  exceptions  and  taken  to  the 
Supreme  Court. 

"  I  cannot  regard  this  omisHion  to  further  contest  the  ques- 
tion of  the  action  being  barred  by  the  statute  of  limitations 
as  a  mistake  for  which  equity  will  grant  relief.  Such  a 
defense  is  a  personal  and  special  one  and  was  raised  in  that 
action,  and  when  decided  against  defendant  it  neither  was 
appealed  from  nor  exceptions  taken  to  a  higher  court  and  its 
further  consideration  by  a  higher  court  not  being  urged  was 
rather  a  matter  of  abandonment  than  mistake.  The  present 
plaiutiflF  could  have  availed  himself  of  the  effect  of  the 
statute  of  limitations  in  the  case  at  law  and  it  does  not 
appear  in  the  bill  that  he  was  prevented  by  mistake  or  any 
other  of  the  grounds  upon  which  equity  will  relieve. 

**  I  am  of  the  opinion  that  the  bill  does  not  set  forth 
sufficient  grounds  in  equity  to  entitle  the  plaintiff  to  maintain 
his  cause  and  I  sustain  the  demurrer. 

"Decree  accordingly." 

In  addition,  we  observe  that  it  does  not  appear  to  us  that, 
if  the  present  plaintiff  had  been  reinstated  to  the  position  he 
was  in  on  the  22nd  August,  1891,  when  the  decision  of  Mr. 
Justice  Dole  in  the  law  case  was  filed  and  before  judgment 
was  entered  therein,  a  motion  in  arrest  of  judgment  would 
have  prevailed.  The  declaration  was  in  debt  on  a  judgment 
of  a  court  of  record  of  a  foreign  country,  and  the  date  of  the 
judgment  was  given,  a  date  nearly  twenty  years  before  the 
action  was  begun,  and  the  statute  of  limitations  was  pleaded. 
Remembering  that  judgment  can  be  arrested  for  no  other 
than  substantial  faults  or  defects  apparent  on  the  record 
either  in  the  pleadings  or  the  verdict  of  the  jury,  and  (by 
parity  of  reasoning)  in  the  finding  of  the  court,  jury  waived, 
how  does  it  appear  that  the  record  discloses  error? 

The  plea  did  not  indicate  whether  the  statute  of  limitations 
of  six  years  or  that  of  twenty  years  was  intended  to  be 
pleaded.  But  we  take  it  that  the  plaintiff  intended  to  plead 
the  statute  where  the  period  of  limitation  is  six  years.  But 
there  might  exist  exceptions    which    would    take    the  cause 
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out  of  the  operation  of  the  statute.  These  need  not 
be  pleaded  in  the  declaration  nor  set  up  by  plea  to 
the  statute.  They  could  be  made  to  appear  by  evidence. 
There  was,  therefore,  no  error  apparent  on  the  face  of 
the  record.  The  decision  of  the  court  upon  the  facts  and 
the  law,  whether  it  found  that  foreign  judgments  of  courts  of 
record  were  not  barred  by  the  six  years  limitation,  or  whether 
it  found  on  the  evidence  that  the  cause  was  taken  out  of  the 
operation  by  some  exception  to  the  running  of  the  statute, 
might  be  considered  by  the  then  defendant  to  be  erroneous 
and  the  subject  of  exception.  No  exception  was  taken  on 
this  point.  No  distinct  ruling  was  asked  for  so  that  excep- 
tion could  be  taken.  The  pleadings  do  not  disclose  any 
defect  and  we  therefore  hold  that  a  motion  in  arrest,  if  made 
seasonably,  would  not  have  availed  the  plaintiff. 

The  proper  method  of  raising  the  question  as  to  whether 
the  judgment  was  barred  was  by  exception.  Not  taking  this 
course,  defendant's  opportunity  to  test  this  question  was  lost, 
and  to  allow  him  the  opportunity  now  would  not  be  in  accord 
with  the  rules  of  equity  when  invoked  to  interfere  with  a 
judgment  at  law. 

Authorities  to  sustain  the  view  that  the  error  complained 
of  must  be  apparent  on  the  record  and  not  saved  by  any 
statutory  exceptions  or  a  motion  in  arrest  will  not  lie,  are : 

Sawyer  vs.  Borton,  144  Mass.,  470. 

3  Blackstone  Com.  393. 

Board  vs.  AdamSy  76  Ind.,  604. 

We  affirm  the  decree  sustaining  the  demurrer  and  the  order 
dissolving  the  injunction. 

A.  S.  Hartwell  and  F,  M,  Hatch,  for  plaintiff. 

P.  Neumann  and  Carter  (t  Carter,  for  defendant. 


Dissenting  Opinion  of  William  Fosteb,  Esq. 

I  respectfully  dissent  from   the  majority  of  the  court,  for 
the  following  reasons : 

First. — The  decision  of  Mr.  Justice  Dole,  filed  August  22d, 
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1891,  made  no  reference  to  the  plea  of  the  statute  of  limita- 
tions, nor  any  finding  upon  that  point :  the  question  was, 
therefore,  in  my  judgment,  not  then  passed  upon;  nor  has  it 
since  been  adjudicated. 

Second. — The  entry  of  judgment  on  August  25th,  1891,  was 
improper,  because  exceptions  were  pending,  and  because  the 
judgment  was  entered  in  vacation  in  a  jury  waived  case. 
Such  entry  was  contrary  to  statutes  and  rules  of  court,  and 
was  not  authorized  by  stipulation  of  parties. 

Third. — Upon  the  motion  in  arrest  of  judgment,  the  ques- 
tion of  the  bar  of  the  statute  of  limitations  was  properly 
before  the  court,  to  the  same  extent  as  upon  a  writ  of  error : 
in  either  case,  the  failure  to  allege  exceptions  at  an  earlier 
stage  ought  not  to  be  held  to  waive  or  exclude  the  further 
remedy. 

I  am,  therefore,  of  the  opinion  that  the  decision  of  the 
Circuit  Judge,  sustaining  the  demurrer,  should  be  set  aside, 
and  the  case  sent  back  to  him  for  hearing  solely  upon  the 
question  whether,  at  the  time  the  original  suit  at  law  was 
brougt  in  this  country,  it  was  barred  by  our  statute  of  limit- 
ations :  if  it  was  so  barred,  then  the  judgment  in  that  case 
should  be  set  aside  :  if  it  was  not  barred,  the  judgment  must 
stand. 

It  is  a  matter  of  regret  that  final  settlement  of  this  case 
has  been  so  long  delayed,  and  it  may  well  suggest  some 
reforms  in  our  procedure  :  but  it  seems  to  me  more  inequit- 
able that  this  Court  should  now  refuse  to  allow  the  question 
of  the  statute  of  limitations  to  be  adjudicated,  than  it  would 
be  to  further  delay  an  already  protracted  litigation,  in  order 
that  a  court  of  equity  may  know  whether  a  judgment  at  law 
ought  to  be  enforced. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  C.  MANACLE, 

Deceased. 

ExCEFnONS. 

I 

Hearing,  June  27,  1894.  Decision,  July  17,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

The  contostunt  upon  appeal  from  a  cle<*i8ion  of  the  probate  court  admit- 
ting the  will  to  probate  did  not  show  prima  facie  that  she  would 
inherit  property  frona  the  decedent  if  the  will  should  be  refused 
probate.     Held,  that  she  was  not  entitled  to  a  trial  by  jury. 

Opinion  of  the  Court,  by  Frear,  J. 

This  matter  was  heard  in  chambers  by  a  Circuit  Judge 
who  admitted  the  will  to  probate.  On  appeal  to  the  Circuit 
Court  by  the  contestant  Elizabeth  Harvey,  and  motion  there 
for  trial  by  jury,  such  trial  was  had  resulting  in  a  verdict  for 
the  contestant.  The  case  now  comes  here  on  several  excep- 
tions, the  only  one  of  which  necessary  to  be  considered  is 
that  to  the  overruling  of  proponent's  motion  to  dismiss  the 
appeal  on  the  ground  that  the  contestant  had  not  shown  her- 
self to  be  an  heir  of  the  decedent.  The  proponent  is  Malaea 
Kealia  Manaole,  widow  of  the  decedent. 

It  is  unquestioned  law  that  **  the  person  desiring  to  appeal 
against  the  decision  of  the  probate  court,  admitting  the  will 
to  probate,  must  claim  and  prove  prima  facie  at  least,  that  he 
is  an  heir-at-law  of  the  decedent,  and  would  inherit  the  pro- 
perty involved,  or  some  interest  in  it,  if  the  will  should  final- 
ly be  refused  probate."  Estate  of  Bentice  P.  Bishop,  5  Haw., 
288  ;  Esfafe  of  (\  Brenir/,  7  Haw.,  640.  This  is  a  condition 
pre-requisite  to  the  trial  by  jury.  The  only  question  here  is, 
whether  prima  facie  proof  of  heirship  was  in  fact  made. 

Neither    the    motion    for    trial    by  jury  nor    the    affidavit 
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accompanying  it  refers  to  the  matter  of  heirship.  Tho 
motion,  however,  was  based  on  the  "  records  and  files  herein'* 
as  well  as  upon  the  affidavit.  The  onh'  papers  among  the 
files  which  relate  to  the  question  of  heirship  are  (1),  the  sworn 
petition  of  the  proponent  containing  an  allegation  that  the 
contestant  is  a  niece  of  the  decedent,  and  that  one  Kale  Elia 
Willie  Manaole,  is  his  adopted  son ;  (2),  certain  articles  of 
adoption  duly  legalized  by  a  Justice  of  the  Supreme  Court, 
bearing  the  seal  of  said  Court,  and  duly  recorded  in  the 
Registry  of  Conveyances,  whereby  the  decedent  adopted  one 
Keolanui  (the  same  person  as  Kale  Elia  above  mentioned)  as 
his  fcon  and  heir ;  and  (3),  an  unsworn  protest  against  the 
probate  of  the  will  wherein  the  contestant  states  in  general 
terms  that  she  is  **  an  heir  at  law  and  next  of  kin "  to  the 
decedent.  Admitting  for  the  purposes  of  this  case  that  the 
person  desiring  to  appeal  need  not  show  her  heirship  herself 
as  by  affidavit,  but  that  she  njay  rely  upon  the  records  and 
files  in  the  case,  it  cannot  be  seriously  contended  that  her 
heirship  in  this  case  is  thus  shown  even  prima  facie.  That 
there  is  a  son  who  would  inherit  to  her  exclusion  is  shown 
by  the  undisputed  articles  of  adoption  and  by  the  petition 
for  the  probate  of  the  will.  Against  these  there  is  onl}'  an 
unsworn  protest  referring  to  heirship  in  general  terms  with- 
out stating  what  the  relationship  is.  There  was  no  denial  of 
the  allegation  in  the  petition,  or  question  raised  as  to  the 
validity  or  eflfect  of  the  articles  of  adoption. 

It  may  be  added  that  the  undisputed  evidence  adduced  at 
the  trial  showed  that  Keolanui  was  a  son  and  heir  of  the 
decedent  by  adoption  and  that  the  contestant  was  a  daughter 
of  decedent's  cousin.  The  court  therefore  erred  in  refusing 
to  give  the  seventh  instruction  requested  by  the  proponent 
as  follows :  "  You  must  find  for  the  proponent  of  the  will, 
as  the  contestant  has  no  right  to  contest  the  probate  of  the 
will,  it  having  been  shown  to  you  that  Keolanui  is  by  adop- 
tion the  legal  heir  of  C.  Manaole  in  case  the  will  was  not 
sustained." 

The  exception  to  the  overruling  of  the  motion  to  dismiss 
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the   appeal    is    sustained,    the    verdict    set    aside,    and   case 
remanded  to  the  Circuit  Court  for  dismissal  of  the  appeal. 

J,  A.  Magoo7i,  tor  proponent. 

C.  W.  Ash/ordy  for  contestant. 


PROVISIONAL    GOVERNMENT    OF    THE    HAWAIIAN 

ISLANDS  v8.  JOSEPH  CAECIRES. 

Exceptions. 

Hearing,  July  2,  1894  Decision,  July  17,  1894 

JUDD,    C.J.,    BiCKEBTON    AND   FrEAR,   J  J. 

(1)  An  indictment  charging  that  "one  A.  B.  *  *  *  C.  D.  did  assault, 
strike,  cut,"  &c.,  is  not  had  on  the  ground  that  the  ohject  comes 
before  the  verb. 

(2)  Under  the  statute  making  murder  of  two  degrees  (Chap.  71,  Laws  of 

1890),the  omission  in  the  indictment  of  the  words  '*  deliberate,  pre- 
meditated '■  before  the  word  "  malice "  charges  murder  in  the 
second  degree. 

(3)  Where  the  second  count  in  the  indictment  fully  and  plainly  sets  out 

the  manner  and  means  by  which  the  death  was  caused,  it  does  not 
become  necessary  to  consider  whether  the  first  count  which  is  the 
form  authorized  by  statute  (page  842  of  Compiled  Laws),  is  contrary 
to  Article  7  of  the  Constitution  of  1887. 

(4)  Chapter  49  of  the  Penal  Code  (Sec.  5)  authorizes  an  ari^est  without  a 

warrant  by  an  officer  of  justice  in  a  seaport  or  town  when  the  defen- 
dant is  found  under  such  circumstances  as  would  justify  the  suspi- 
cion that  he  has  committed  or  intends  to  commit  an  offense. 

(6)  If  the  defendant  attempts  to  escape,  the  officer  is  authorized  lo 
detain  him,  and  if  the  officer  is  immediately  attacked  by  defendant 
with  a  dangerous  weapon,  allowing  no  opportunity  for  the  officer  to 
declare  that  he  is  an  officer  of  justice,  this  fact  alone  does  not  ren- 
der him  a  trespasser. 

(6)  The  law  does  not  require  that  a  person  attempting  to  escape  from  an 
officer  should  be  notified  of  his  official  character  before  the  officer 
places  his  hand  upon  him.  The  notification  may  be  coincident  with 
the  placing  the  hand  on  the  defendant  and  may  not  be  made  at  all  if 
the  circumstances  render  this  impossible. 
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(7)  Deputy  clerks  of  the  Judiciary  Department  are  clerks  of  the  CircuU 
Court,  First  Circuit,  and  as  such  are  authorized  with  a  circuit 
judge  to  draw  juries. 

(8)  The  Queen  r.s.  Leong  Man^  8  Haw.  339,  affirmed. 

{^]  In  a  case  not  capital  it  is  within  the  discretion  of  the  court  to  allo# 
the  jury  to  separate  during  the  trial. 

(10)  The  jury  must  be  satisfied  that  the  deceased  came  to  his  death  as  A 
consequence  of  the  wounds  inflicted  by  the  defendant. 

(11)  Instructions  not  pertinent  to  the  facts  of  a  case  need  not  be  given. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  defendant  was  indicted  at  the  May  Term,  1894,  of  the 
Circuit  Court,  First  Circuit,  for  murder  in  the  second  degree 
in  killing  one  James  Kauhane  on  the  19th  of  February,  1894 
He  was  found  guilty  by  the  jury  and  sentenced.  Before 
pleading,  his  counsel.  J.  A.  Magoon,  Esq.,  moved  to  quash 
the  indictment  on  several  grounds. 

The  indictment  is  as  follows  : 

"  The  Attorney-General  of  the  Hawaiian  Islands,  on  behalf 
of  the  Provisional  Government  of  the  Hawaiian  Islands,  upon 
his  official  oath,  presents  that  Joseph  Caecires,  a  foreigner 
by  birth,  of  Honolulu,  in  the  island  of  Oahu,  at  Honolulu 
in  the  island  of  Oahu,  and  within  the  jurisdiction  of  this 
Honorable  Court,  on  the  ninteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nine-four, 
with  force  and  arras,  feloniously,  willfullj'  and  of  his  malic© 
aforethought,  and  without  authority,  justification  or  extenuar 
tioD  by  law  did  kill  and  murder  one  James  Kauhane,  and  did 
then  and  there  and  thereby  commit  the  crime  of  murder  in 
the  second  degree  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

"  And  so  the  Attorney-General  aforesaid,  upon  his  official 
oath  aforesaid,  doth  further  say  and  present  that  the  said 
Joseph  Caecires,  a  foreigner  by  birth,  of  Honolulu,  in  the 
island  of  Oahu,  at  Honolulu,  in  the  island  of  Oahu 
and  within  the  jurisdiction  of  this  Honorable  Court,  on 
the  nineteenth  day  of  February  in  the  year  of  our  Lord 
one  thousand  eight    hundred    and    ninety-four;    with    force 
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and  arms,  in  and  upon  one  James  Kauliane,  feloniously, 
willfully  and  of  his  malice  aforethought  without  authority, 
justification  or  extenuation  by  law  did  make  an  assault  with 
a  certain  knife,  and  the  said  James  Kauhane  then  and  there 
did  strike,  stab,  cut,  wound  and  beat,  then  and  there  and 
thereby  giving  to  the  said  James  Kauhane  certain  mortal 
wound  or  wounds,  of  which  said  mortal  wound  or  wounds  the 
said  James  Kauhane,  from  the  said  nineteenth  day  of  February 
to  the  twentieth  day  of  said  February,  at  Honolulu  aforesaid, 
did  suffer  and  languish,  and  languishing  did  live,  on  which 
said  twentieth  day  of  February  aforesaid,  in  the  year  afore- 
said, at  Honolulu  aforesaid,  he,  the  said  James  Kauhane,  of 
tlie  wound  or  wounds  aforesaid,  died. 

"  And  so  the  Attorney-General  aforesaid,  upon  his  oflScial 
oath  aforesaid,  doth  say  and  present  that  the  said  Joseph 
Caecires,  him  the  said  James  Kauhane  in  manner  and  form 
aforesaid,  then  and  there,  feloniously,  willfully  and  of  his 
tnalice  aforethought,  and  without  authority,  justification  or 
extenuation  by  law,  did  kill  and  murder,  and  did  then  and 
there  and  thereby  commit  the  crime  of  murder  in  the  second 
degree,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided." 

The  motion  to  quash  is  as  follows :  "  Now  comes  defen- 
dant in  the  above  entitled  cause  by  his  attorney  J.  Alfred 
Magoon,  and  moves  to  quash  the  indictment  therein  for  the 
reasons. 

'^•Ist.  That  it  is  not  alleged  in  said  indictment  that  the 
defendant  did  strike,  stab,  cut,  wound  and  beat  James  Kau- 
hane. 

**  2d.  That  it  is  not  alleged  in  said  indictment  that  the 
wounds  of  which  said  Kauhane  died  were  inflicted  by  a 
knife  in  the  hand  of  and  wielded  by  defendant. 

*'  3rd.  That  the  description  of  the  crime  of  which  defen- 
dant is  charged  in  said  indictment  is  murder  in  the  second 
degree,  whereas  the  said  indictment  purports  to  be  for 
murder  in  the  first  degree. 
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"4th.  That  the  indictment  charges  the  defendant  with  no 
indictable  crime  under  the  hxw. 

"  And  that  the  said  indictment  is  in  other  respects  uncertain 
and  insuflScient." 

Reference  to  the  indictment  will  show  that  the  object  of 
the  verbs,  "assault,  strike,  stab,  cut,  wound,"  etc.,  is  "James 
Kauhane,"  though  placed  before  the  verbs.  This  is  not 
an  unusal  method  of  constructing  a  sentence.  The  subject  of 
the  verb  is  the  defendant  and  the  object  is  James  Kauhane, 
and  we  find  that  it  is  alleged  in  the  indictment  that  the 
defendant  Joseph  Caecires  did  assault,  strike,  cut,  stab, 
wound,  etc.,  James  Kauhane. 

We  overrule  the  second  ground  without  comment,  as  it 
needs  none. 

We  answer  the  third  objection  to  the  indictment  by  stating 
that  in  omitting  the  statutory  words  "  deliberate,  premedi- 
tated "  before  the  word  "  malice "  the  indictment  charges 
murder  in  the  second  degree.  See  Chap.  LXXL,  Laws  of 
1890. 

Under  the  last  ground  of  the  motion  to  quash  it  is  claimed 
that  the  statute,  pages  342  and  343  of  the  Compiled  Laws,  is 
contrary  to  Article  7  of  the  Constitution  of  1887,  which 
requires  that  an  indictment  shall  "  fully  and  plainly  "  describe 
the  oflFense.     The  statute  is  as  follows  : 

"  In  an  indictment  for  murder  or  manslaughter  or  ior  being 
an  accessory  to  any  murder  or  manslaughter,  it  shall  not  be 
necessary  to  set  forth  the  manner  in  which  or  the  means  by 
which  the  death  of  the  deceased  w'as  caused,  but  it  shall  be 
sufficient  in  any  indictment  for  murder  to  charge  that  the 
defendant  did  feloniously,  willfully,  and  of  his  malice  afore- 
thought, kill  and  murder  the  deceased." 

We  are  not  to  consider  questions  as  to  the  constitutionality 
of  a  statute  unless  the}'  are  essential  to  the  decision  of  the- 
case.  And  it  is  not  necessary  here,  for  the  second  count  of 
the  indictment,  in  our  opinion,  meets  the  requirements  of  the 
constitution    that     the    crime    must    be    fully    and    plainly 
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described  and  we  pass  by  the  question  whether  or  not  the 
first  statutory  count  of  the  indictment  does. 

We  overrule  the  exceptions  to  the  motion  to  quash. 

In  order  to  understand  the  points  raised  by  the  bill  of 
exceptions,  the  facts  of  this  homicide  must  be  presented,  and 
we  condense  them  from  the  testimony  sent  up,  as  follows :  On 
the  19th  February  last,  in  Honolulu,  a  Chinaman  reported  to 
two  detective  police  officers,  James  Kauhane  and  Kaouli  by 
name,  that  opium  would  be  brought  ashore  that  evening  by  a 
foreigner  from  the  bark  S,  C.  Allen,  then  lying  at  Brewer's 
wharf.  The  informant  accompanied  the  officers  to  near  the 
foot  of  Maunakea  street,  and  as  the  defendant  made  his 
appearance  from  the  direction  of  tlie  vessel,  told  the  officers 
that  he  was  the  man  and  then  went  off.  The  officers  let 
defendant  pass  them,  up  Maunakea  street,  they  following 
defendant  who  crossed  diagonally  from  one  side  of  the  street 
to  the  other  side,  walking  rapidly  and  looking  back  occasion- 
ally and  the  officers  walking  after  him,  they  having  agreed 
between  them  that  they  would  not  arrest  defendant  until  he 
was  nearer  the  electric  light  on  King  street,  so  that  they 
could  see  where  he  should  go  if  he  attempted-  to  escape. 
Before  ^he  light  was  reached  Kaouli  went  a  little  ahead  of 
Kauhane,  and  when  he  had  nearly  reached  defendant,  defen- 
dant started  to  run  and  Kaouli  jumped  forward  and  caught 
defendant  by  both  wrists  from  behind.  Defendant  swung  liis 
hands  behind  him  and  drew  Kaouli  up  to  him.  Immediately 
Kauhane  came  up,  bruvshed  Kaouli  aside  and  seized  defen- 
dant firmly  and  in  the  struggle  both  fell  into  the  gutter  close 
to  the  sidewalk,  Kauhane  on  top.  Kaouli  felt,  just  as  Kau- 
hane came  up,  that  he  was  getting  faint  and  dizzy,  and 
discovered  that  he  had  been  cut.  He  savs  he  was  cut  on  his 
leg  before  Kauhane  pushed  him  aside,  and  upon  his  arm  just 
as  he  was  pushed  aside.  As  Kauhane  was  struggling  with 
defendant  and  before  they  fell,  he,  Kauhane,  called  to  Kaouli 
to  seize  defendant  which  he  did,  and  pushed  him  on  to  the 
hydrant.  When  Kauhane  and  defendant  were  in  the  gutter 
Kaouli  felt  of  his  thigh  and  found  it  covered  with  blood,  and 
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then  called  out  to  Kauhane  that  he  was  cat,  and  Rauhane 
said,  "  I  am  cut,  too."  Kaouli  jumped  on  defendant  agaiii 
and  then  noticed  that  defendant  had  his  knife  in  his  left  hand, 
and  Kauhane  was  bearing  down  on  it  to  get  possession  of  it. 
Kaouli  then  held  down  the  right  arm  of  defendant  (so  defen- 
dant could  notuse  it)  and  Kauhane  took  the  knife  from  him.* 
The  knife  was  handed  first  to  a  girl  who  had  run  up  after  the 
struggling  began,  and  it  finallj-  passed  to  the  officers  of  tlie 
police  station.  Its  identity  was  fully  shown.  It  is  a  large, 
heavy  kitchen  knife  with  a  heavy  blade  about  twelve  inches 
long  which  comes  to  a  point  on  both  edges. 

The  jury  were  authorized  from  this  testimony  to  find,  if 
they  believed  it,  that  (firstj  the  defendant  started  to  run  from 
the  officers,  and,  as  Kaouli  testified,  he  had  no  opportunity 
to  tell  him  that,  he  was  a  police  officer  and  that  he  was  in- 
tending to  arrest  him  ;  (second)  that  defendant  began  as  soon 
as  caught  by  his  wrists  from  behind,  to  use  his  knife  slashing 
behind,  first  at  Kaouli  and  then  at  Kauhane,  wounding  them 
both  seriously.  From  the  places  on  the  body  of  Kauhane  on 
which  the  two  serious  wounds  were,  as  described  by  Dr. 
Wood,  the  one  on  his  right  thigh  about  six  inches  long  and 
three  inches  deep,  and  the  other  above  the  left  knee,  the 
jury  would  be  justified  in  finding  that  defendant  inflicted 
them  while  both  he  and  Kauhane  were  standing,  and  before 
Kauhane  and  Kaouli  had  thrown  defendant  on  the  ground. 
Also  that  the  violence  used  bv  both  Kaouli  and  Kauhane  was 
for  the  purpose  of  getting  the  knife  away  from  defendant', 
and  no  more  force  was  used  than  was  necessary.  Also  that 
the  circumstances  do  not  show  any  danger  of  life  or  limb  to 
defendant,  either  real  or  apparent,  or  such  as  would  justify 
the  use  of  a  lethal  w-eapon  in  self-defense.  The  further 
testimony  of  Kaouli  sustains  the  view  that  no  weapons  were 
used  by  Kaouli  or  Kauhane  upon  defendant  until  after  he 
had  wounded  them  both  with  the  knife,  and  that  defendant 
did  not  cut  Kauhane  after  being  beaten  bv  him.  Kaouli  savs 
that  just  as  the  knife  was  taken  from  defendant  Kauhane 
said,  while   holding  defendant  on   the   ground,   that   he  was 
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afraid  defendant  would  escape  aDd  told  Kaouli  to  beat  him. 
Kaouli  then  noticed  his  pistol  on  the  ground,  took  it,  and  with 
it  struck  defendant  on  the  head.  The  impact  of  the  pistol 
(which  was  self-cocking)  on  defendant's  head,  Eaouli  says, 
caused  its  discharge.  Eauhane  told  Kaouli  not  to  shoot  hiin. 
Kaouli,  though  faint,  and  his  leg  and  arm  numb  from  the 
wounds,  jumped  on  defendant  and  kicked  him  as  well  as  he 
could.  Help  was  called,  and  finally  other  officers  came,  and 
all  three,  defendant  aud  Kauhane  and  Kaouli,  were  taken 
in  hacks  to  the  station  house  in  a  weak  and  wounded  condi- 
tion, and  all  were  afforded  surgical  treatment.  Defendant 
and  Kaouli,  after  several  «reeks.  recovered.  Kauhane  died 
in  the  early  morning  of  the  21st  February  last,  about  thirty- 
two  hours  after  receiving  his  wounds.  When  the  officers 
picked  up  defendant  to  convey  him  to  the  station  house,  a 
tin  of  opium  was  found  on  his  person,  another  was  taken 
from  his  coatpocket  on  reaching  the  station  house,  and  three 
more  were  found  where  the  struggle  had  taken  place.  The 
jury  had  a  right  to  find  from  this  evidence  that  the  defen- 
dant, being  a  steward  of  a  foreign  vessel,  had  brought  the 
opium  ashore  from  her,  and  was  therefore  engaged  in  smug- 
gling when  stopped  by  Kaouli.  If  there  was  any  doubt  as  to 
the  act  of  smuggling,  the  facts  would  justify  the  jury  in  hold- 
ing that  defendant  had  opium  in  possessiou,  which  is  illegal. 
These  were  circumstances  that  justified  officer  Kauhane's 
suspicion  that  an  offense  had  been  committed  or  that  defen- 
dant was  intending  to  commit  an  offense. 

The  law  (Penal  Code,  Chapter  49)  allowing  arrests  to  be 
made  without  a  warrant  in  a  seaport  or  town  when  the 
offender  is  in  the  act  of  committing  an  offense,  or  even  when 
it  is  not  certain  that  an  offense  has  been  committed,  would 
justify  the  jury  on  the  facts  above  detailed  in  holding  that 
Kauhane  and  his  brother  officer  were  not  trespassers  in 
stopping  the  defendant  so  as  to  justify  defendant's  violent 
resistance.  The  evidence  in  regard  to  the  opium  was  there- 
fore extremely  pertinent,  and  its  introduction  was  proper. 
The  law  does  not  make  it  imperative  that  the  officer  shall 
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declare  that  he  is  an  oflBcer  of  justice  before  he  puts  his  hand 
on  the  supposed  offender.  The  statute  (Sec.  6,  Chap.  49, 
Penal  Code),  reads :  **  At  or  before  the  time  of  making  an 
arrest,  the  person  must  declare  that  he  is  an  officer  of  justice, 
if  such  be  the  case.  *  *  *  If  he  make  the  arrest  without 
warrant  *  *  *  he  should  give  the  party  arrested  clearly 
to  understand  for  what  cause  he  undertakes  to  make  the 
arrest,  and  must  require  him  to  submit  and  accompany  him 
to  the  jail  or  magistrate.  This  done,  the  arrest  is  complete.'* 
The  law  does  not  require  impossibilities.  The  parties  were 
engaged  in  a  deadly  conflict,  and  if  the  jury  found  (as  they 
would  be  justified  in  finding),  that  the  defendant,  the  officers 
having  reason  to  believe  that  he  was  committing  an  unlawful 
act,  started  to  escape  as  soon  as  the  officers  came  up  to  him 
and,  when  stopped,  immediately  began  cutting  the  persons 
endeavoring  to  detain  him,  with  a  deadly  knife,  they  would 
be  authorized  to  find  that  the  further  efforts  of  Kaouli  and  of 
the  deneased  officer  Kauhane  to  detain  him,  were  justified, 
even  though  no  formal  arrest  was  made.  We  must  not  lose 
sight  of  the  fact  that  the  assault  with  a  knife  was  an  offense 
in  itself  for  which  the  officers  had  a  right  to  hold  defendant. 
Tbe  seventh  and  eighth  sections  of  this  chapter  on  arrest  have 
a  strong  bearing  on  this  case  : 

"  In  all  cases  where  the  person  arrested  refuses  to  submit 
or  attempts  to  escape,  such  degree  of  force  may  be  used  as  is 
necessary  to  compel  him  to  such  submission. 

"  He  who  makes  an  arrest  may  take  from  the  party 
arrested  all  offensive  weapons  which  he  may  have  about  his 
person,  and  must  deliver  them  to  the  magistrate,  to  be  dis- 
posed of  according  to  law." 

To  resume  the  narrative,  Kauhane,  though  apparently 
doing  well  after  his  injuries,  died  unexpectedly,  in  about 
thirty-two  hours.  The  surgeon  of  the  hospital  who  made 
the  autopsy,  Dr.  C.  B.  Wood,  testified  that  in  his  opinion 
Kauhane  died  as  the  result  of  there  being  carried  a  clot  of 
blood  to  the  heart  through  a  vein  from  one  of  several  wounds 
that  he  had  on  his  body,  and  that  he  found  no  other  sufficient 
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cause  of  death.  (Page  62  of  testimony.)  Tlie  doctor's 
explanations  were  full  and  sufficient  to  convince  the  jurr  that 
these  wounds  were  the  immediate  cause  of  his  death. 

Having  thus  reviewed  the  facts  of  tlie  case,  we  overrule  the 
motion  for  a  new  trial  made,  on  the  ground  that  the  verdict 
was  contrary  to  law,  the  evidence  and  the  weight  of  evidence. 

The  charge  of  the  Court  was  as  follows : 

"  Gentlemen,  j'ou  have  listened  to  the  evidence  and  have 
heard  tlie  argument  of  the  counsel,  and  it  now  becomes  my 
duty  to  instruct  you  as  to  the  law  which  is  to  govern  you  in 
the  consideration  of  this  case. 

*•  The  defendant  is  charged  with  having  committed  the 
crime  of  murder  in  the  second  degree. 

"Murder  in  this  country  is  a  statutory  crime  and  is  defined 
to  be  the  killing  of  any  human  being  with  malice  aforethought 
without  authority,  justification  or  extenuation  by  law.  Mur- 
der committed  with  delibeiate  premeditated  malice  afore- 
thought or  in  the  commission  of  or  attempt  to  commit  any 
crime  punishable  with  death,  or  committed  with  extreme 
cruelty  is  murder  in  the  first  degree.  Murder  not  appearing 
in  the  first  degree  is  murder  in  the  second  degree. 

"You  are  the  sole  judges  of  the  facts  as  placed  before  vou 
by  the  testimony  of  the  witnesses.  It  is  not  in  the  province 
of  the  Court  to  comment  upon  the  character,  strength,  weak- 
ness or  credibility  of  any  evidence  which  has  been  presented 
by  either  side,  but  it  is  for  your  consideration  alone. 

"Justifiable  homicide  is  the  killing  of  any  human  being 
without  any  ill  intention  or  desire,  such  as  the  execution  of  a 
criminal  by  a  duly  authorized  officer  in  accordance  with  law, 
or  when  d(me  by  lawful  war  upon  an  enemy  in  battle ;  it  nifly 
also  be  justifiable  in  necessary  self  defense.  A  man  in  the 
defense  of  his  person  against  another  who  manifestly  intends 
to  do  him  violence,  may  repel  force  by  force  but  he  roust 
have  been  in  imminent  and  manifest  danger  either  of  losing 
his  life  (ir  some  violent  and  serious  injury  before  the  law  will 
justify  him  in  taking  the  life  of  another.  The  danger  must 
have    been    actual    and    required    urgent    steps.     The    mere 
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unexecufced  scheme  or  plans  of  another  is  not  a  necessity  for 
the  exercise  of  extreme  measures.  A  man  is  not  obliged  to 
wait  until  he  has  received  an  injury  before  repelling  the 
attack,  he  may  anticipate  the  attack  of  his  adversary,  but  he 
must  have  in  good  faith  and  with  honest  intent  endeavored 
to  have  avoided  the  violence  of  the  assault.  A  delusion  that 
a  man  is  to  be  attacked  by  another  will  not  justify  him  in 
taking  the  life  of  another  unless  it  is  shown  that  the  danger 
is  real  and  extreme.  The  means  of  defense  must  bo  in  pro- 
portion to  the  danger.  If  one  retaliates  with  a  weapon 
entirely  out  of  proportion  to  the  attack  threatened,  then  he 
is  not  justified  if  he  killed  his  adversary.  The  law  looks 
with  extreme  disfavor  upon  the  use  of  any  weapon  calculated 
to  produce  de'ath  and  requires  the  best  of  reasons  to  show 
justification  or  e^fcuse. 

"Manv  instances  have  occurred  in  which  death  has  been 
caused  by  the  use  of  an  instrument  not  in  itself  dangerous, 
but  by  reason  of  peculiar  circumstances,  or  because  some 
extremely  vital  or  sensitive  spot  has  been  injured  and  death 
was  the  result.  The  law  in  its  leniency  has  allowed  the 
crime  to  be  reduced  from  murder  to  manslaughter,  for  the 
law  seeks  to  punish  only  those  who  have  been  clearly  proven 
to  be  guilty  to  give  the  defendant  the  benefit  of  all  doubt  as 
to  his  manifest  Jind  certain  intent.  But  the  law  also  demands 
that  all  rules  for  the  protection  of  life  and  property  shall 
be  literally  complied  with,  and  holds  sternly  to  account  all 
those  who  are  transgressors.  The  life  of  a  man  is  considered 
the  most  precious  of  aU  things  on  earth,  and  he  who  takes 
the  life  of  another  without  justification  is  guilty  of  the  highest 
social  crime  known  to  our  law,  and  with  two  exceptions  is  only 
equalled  in  its  punishment  for  the  political  crime  of  treason. 
For  these  reasons  the  law  scrutinizes  every  act  connected 
with  the  killing  of  every  human  being  with  the  utmost  par- 
ticularity in  order  to  determine  the  guilt  or  innocence  of  the 
accused.  And  this  necessity  has  arisen  so  often  that  the 
rules  of  law  made  use  of  in  determining  such  cases  are  plain 
and  well  defined. 
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"Excusable  homicide  is  where  a  person  is  doing  an  act  in 
itself  lawful  and  bv  accident  kilLs  another ;  as  where  a  man 
is  working  with  an  ax  or  hammer  and  without  any  fault  or 
negligence  on  his  part  the  head  flies  oflF  and  kills  a  bystander. 
Here  again  the  law  interposes  and  does  not  allow  the  unfor- 
tunate one  to  be  punished,  provided  that  it  is  fully  proven 
that  it  was  by  accident  pure  and  simple.  But  if  the  killing 
be  shown  to  have  been  done  while  i^i  the  performance  of  a 
legal  act,  yet  accompanied  by  negligence  on  the  part  of  the 
accused,  the  law  will  hold  him  responsible  in  the  degree  of 
his  culpability.  So  strongly  does  the  law  draw  the  lines  in 
this  regard,  that  where  the  performance  of  the  act  is  of  itself 
legal,  yet  if  anyway  likely  to  produce  death,  the  utmost  care 
is  required  to  be  preserved  by  all  engaged  in  the  transaction. 
But  in  cases  of  this  nature  the  elements  which  are  necessary 
to  constitute  the  crime  of  murder,  namely,  that  of  malice, 
•is  wanting ;  this  then  is  the  distingushing  line  between  the 
crime  of  murder  and  the  lesser  one  of  manslaughter. 

"  Malice  is  the  impulse  which  stimulates  desire  and  form- 
ulates the  attempt  which  leads  a  man  to  co:innit  a  crime.  It 
is  the  presence  of  this  intent,  founded  upon  malice,  which 
determines  the  nature  of  the  act,  and  without  it  the  act  of 
murder  cannot  be  committed.  It  becomes  necessary  then 
that  we  consider  with  precision  this  distinction,  in  order  that 
we  may  have  a  clear  and  intelligent  tenders tauding  as  to  the 
legal  character  of  the  act  and  what  evidence  is  required  in 
order  to  determine  its  presence. 

"  Every  person  is  presumed  to  be  innocent  until  he  has 
been  proven  to  be  guilty,  and  the  law  also  presumes  that 
every  sane  person  intends  the  natural  and  ordinary  con- 
sequences of  his  intended  act.  Every  person  is  presumed  to 
be  sane  until  proven  to  be  otherwise.  The  intent  with 
which  an  act  was  done  is  to  be  gathered  from  all  the  circum- 
stances attending  it.  If  a  person  deliberately  sets  himself  to 
accomplish  a  certain  thing  he  is  presumed  to  intend  all  the 
probable  and  natural  results  of  his  act,  and  the  law  does  not 
permit  him   to  say  after  the   commission  of  the   act  that  he 
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did  not  intend  its  results,  but  he  must,  in  case  death  haa 
resulted,  show  justification  or  excuse.  It  is  the  intent 
which  constitutes  the  criminality  of  the  act,  and  where  the 
act  in  itself  is  indifferent  and  only  becomes  criminal  when 
done  with  particular  intent,  then  the  intent  must  be  proved. 
But  where  the  act  in  itself  is  unlawful,  the  burden  is  upon 
the  defendant  to  show  justification  or  excuse,  and  upon 
failure  to  do  so  the  law  implies  a  criminal  intent.  So  where 
the  act  of  killing  another  is  proved,  malice  aforethought 
tjhall  be  presumed,  and  the  burden  rests  upon  the  party  who 
committed  the  act  to  show  that  it  did  not  exist,  or  he  must 
show  a  legal  justification  or  extenuation  therefor.  Malice  is 
not  restricted  specially  towards  the  person  assaulted,  but  is 
understood  to  be  that  general  recklessness  of  the  lives  of 
others,  and  M'ere  the  act  done  deliberately  and  without 
sufficient  provocation,  the  law  presumes  that  it  was  done  in 
malice.  The  rule  then  established  by  the  authorities  is  that 
the  implication  of  malice  arises  in  every  case  of  intentional 
homicide.  The  killing  having  first  been  proven,  the  circum- 
stances of  the  incident  are  to  be  established  by  the  party 
charged  in  order  to  show  a  justification  or  excuse,  and  where 
from  the  evidence '  introduced  there  is  nothing  to  show  such 
justification  and  excuse,  then  the  presumption  of  malice  is 
not  rebutted.  So,  when  one  person  assaults  another  with  a 
deadly  weapon,  and  the  life  of  the  party  assailed  is  destroyed, 
the  presumption  is  that  death  was  intended,  and  there  can  be 
no  presumption  of  any  probable  motive  or  legal  excuse.  The 
consequence  is,  that  there  is  nothing  to  rebut  the  presump- 
tion of  malice.  If  the  malicious  intention  precede  the  act,  it 
is  suflScient.  It  follows,  therefore,  that  the  term  malice 
aforethought  does  not  imply  that  any  considerable  lapse  of 
time  is  necessary  between  the  malicious  intent  and  the  actual 
execution  of  the  intent.  The  rule  being  that  there  should  be 
a  definite  purpose  does  not  mean  this  intention  must  have 
been  the  result  of  a  cool  and  deliberate  judgment,  and  with 
previous  malignity  of  heart.  Every  material  fact  essential  to 
establish  the  offense  must  be  substantiated  in  your  mind,  but 
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it  is  not  necessary  for  you  to  separate  the  facts  in  findings,  nor 
to  detach  one  fact  from  the  other. 

**  So  in  this  case,  if  vou  find  that  Kaouli  and  Kauhane  had 
such  information  as  justified  them  in  having  a  reasonable 
suspicion  that  the  defendant  was  engaged  in  an  unlawful  act, 
such  as  having  opium  in  his  possession  without  license,  and 
there  is  evidence  tending  to  prove  that  fact ;  then  if  they 
were  policemen  or  other  ofiicers  of  justice,  Honolulu  being  a 
seaport  town,  they  had  a  right  to  arrest  the  defendant,  and 
that  too  without  a  warrant.  But  at  or  before  the  time  of 
making  the  arrest  they  must  have  declared  themselves  to  have 
been  oflScers  of  justice,  and  have  given  the  defendant  clearly 
to  understand  for  what  cause  thev  undertook  to  arrest  him. 
Failing  in  this,  they  were  not  justified  in  subjecting  him  to 
arrest,  and  the  defendant  had  the  right  to  resist  so  far  as  to 
protect  himself  from  immediate  bodily  harm  ;  but  his  resis- 
tance must  have  been  in  proportion  to  the  force  used  upon 
him.  The  law  does  not  require  impossibilities,  so  in  this  case 
if  you  find  that  Kaouli  and  Kauhane  were  acting  under  such  a 
state  of  facts  as  justified  them  in  making  the  arrest  without 
a  warrant,  and  this  defendant  committed  the  assault  upon 
Kauhane  and  inflicted  wounds  upon  him  from  which  he  died, 
and  that  Kauhane  had  no  opportunity  of  making  the  defen- 
dant acquainted  with  his  authority  for  making  the  arrest, 
then  the  defendant  would  not  be  justified  if  he  intended  to 
inflict  the  wounds. 

**  You  must  be  satisfied  that  the  wounds  said  to  have  been 
inflicted  by  the  defendant  were  the  primary  cause  of  Kauha- 
ne's  death  ;  if  so,  it  is  no  excuse  for  the  defendant  that  other 
bodily  defects  contributed  to  the  death  of  Kauhane,  or  that 
the  wounds  of  Kauhane  were  not  properly  cared  for,  and  that 
he  died  from  such  cause.  The  burden  is  upon  the  defendant 
to  show  you  that  the  wounds  Avere  not  the  prime  and  imme- 
diate cause  of  death,  but  that  the  neglect  to  care  properly  for 
the  wounds  or  other  bodily  defects  were  the  immediate  cause 
of  death. 
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"Kaiihane  must  have  died  within  a  year  from  the  dnte 
upon  which  he  is  said  to  have  been  wounded. 

**  There  is  a  difference  between  civil  and  criminal  cases  as 
to  the  degree  or  quantity  of  the  evidence  which  will  warrant 
the  jury  in  making  their  finding  or  verdict.  In  civil  cases  it 
is  the  duty  of  the  jury  to  weigh  the  evidence  and  find  in 
favor  of  the  party  who  has  introduced  the  best  evidence,  or, 
in  other  words,  in  whose  favor  the  evidence  preponderates. 
This  is  not  the  rule  in  criminal  cases ;  the  guilt  of  the  defen- 
dant must  be  fully  proved.  Neither  the  quality  nor  the 
quantity  of  the  evidence  is  to  be  the  standard  ;  it  must  be 
convincing  beyond  a  reasonable  doubt.  This  does  not  mean 
beyond  the  possibility  of  a  doubt,  for  in  all  affairs  with  which 
raen  have  to  do  and  which  depend  upon  proof  or  disproof, 
there  is  a  possibility  of  a  doubt.  After  having  heard  the 
evidence  in  this  case,  and  upon  a  careful  consideration  of  it 
in  all  its  phases,  you  should  feel  that  the  truth  of  this  charge 
has  not  been  proven  to  a  moral  certainty,  then  you  will  give 
defendant  the  benefit  of  that  doubt.  Such  certainty  must  be 
convincing  and  satisfying  to  the  minds  of  you  gentlemen  who 
are  bound  to  consider  the  case  conscientiously.  It  is  my 
hope  that  I  have  impressed  upon  your  mind  the  high  and 
extreme  regard  which  the  law  places  upon  human  life,  as  well 
as  the  life  of  the  deceased,  whose  death  is  the  cause  of  this 
trial,  as  that  of  the  defendant,  whose  liberty  is  now  in 
jeopardy  by  it. 

"  If  yon  find  that  Kauhane  came  to  his  death  bv  the  hands 
of  defendant,  and  that  such  act  was  committed  with  malice 
aforethought,  without  authority  and  justification  or  extenua- 
tion by  law,  you  must  find  him  guilty  of  murder  in  the  second 
degree,  as  charged.  If  you  find,  however,  that  Kaouli  and 
Kauhane  were  acting  without  authority  and  that  the  arrest 
was  clearly  illegal,  such  an  arrest  should  be  considered  such 
provocation  as  will  reduce  the  crime  from  murder  to  man- 
slaughter. And  if  you  do  not  find  that  the  defendant  is 
guilty  of  either  murder  or  manslaughter,  then  you  may  find 
him  guilty  of  assault  and  battery.     And,  last  of  all,  if  you  find 
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that  the  defendant  was  justified  or  excusable  in  accordance 
with  the  rules  which  I  have  stated  before,  then  you  will 
acquit  him. 

"  I  will  now  read  you  several  instructions  which  have 
been  asked  for  on  behalf  of  the  defendant.    • 

"  1st.  In  order  to  find  defendant  guilty  of  murder  in  the 
second  degree  as  charged,  you  must  find  that  he  killed 
Eauhane  with  malice  aforethought,  without  authoritj',  justi- 
fication or  extenuation  by  law,  and  if  you  find  that  any  of 
these  elements  are  lacking,  you  may  find  defendant  guilty  of 
manslaughter  in  any  of  the  three  degrees,  or  of  assault  and 
battery  in  case  the  fa-cts  proved  in  your  opinion  warrant  the 
same. 

"  2nd.  Self-defense  is  the  first  law  of  nature  and  civilization. 
Every  man  is  at  liberty  to  defend  his  person,  his  domicile 
and  his  family  against  the  assaults  of  any  other  person. 

"  3rd.  The  right  of  self  defense  extends  to  the  taking  of  the 
life  of  the  assailant  should  such  course  be  necessary  to  the 
protection  of  the  person  fr6m  either  death  or  serious  bodily 
injury. 

"  4tli.  All  necessary  means  of  defense  are  allowed  to  all 
men  when  attacked.  But  the  law  does  not  require  that  a 
person  when  attacked  shall  stop  to  carefully  consider,  or 
studiously  select  the  means  of  his  defense.  He  is  at  liberty 
to  use  such  means  as  are  accessible  and  what  appears  to  him 
to  be  reasonably  necessary  to  secure  his  protection,  but  he  is 
still  responsible  for  the  results  of  excessive  force. 

**  5tli.  Though  the  officers  were  attempting  to  arrest  defen- 
dant for  the  alleged  oflfense  of  having  opium  unlawfully  in 
possession,  they  had  no  right  to  kill  defendant  if  he  resisted 
unless  in  their  own  self  defense. 

"The  6th,  7th  and  8th  I  refuse. 

"  9th.  If  you  find  there  was  an  assault  made  by  defendtint 
upon  Kauhane,  it  is  justifiable  if  the  defendant  had  rejwon- 
able  grounds  to  believe  and  did  honestly  believe  that  it  was 
necessary  to  preserve  his  life  or  to  prevent  great  bodily 
injury.     If  the  act  was  committed  under  a  reasonable  fear  by 


PROV.  GOV'T  i«.  CAECIEES.  537 

defendant  of  f^reat  bodily  harm,  or  if  it  appeared  to  defendant 
that  he  might  be  in  danger  of  great  bodily  harm,  the  killing 
was  justifiable,  but  not  so  if  the  means  used  were  out  of  pro- 
portion to  the  force  used  upon  him. 

"The  10th,  11th,  12th,  13th  and  14th  are  refused. 

"  15th.  Not  only  must  the  jury  be  satisfied  beyond  a  reason- 
able doubt  that  defendant  killed  Kauhane  with  malice  afore- 
thought and  not  in  self  defense,  but  the  jury  must  also  be 
satisfied  beyond  a  reasonable  doubt  that  the  cause  of  death 
was  the  cut  inflicted  by  the  defendant,  and  this  cut  must  have 
been  the  immediate  and  not  the  remote  cause  of  death. 

"  16th.  The  uncontradicted  evidence  is  that  the  wound 
was  not  necessarily  mortal,  but  that  on  the  other  hand,  was 
a  wound  most  unlikelv  to  cause  death.  It  is  therefore 
necessary  for  you  to  trace  with  more  than  ordinary  care  the 
cause  of  death.  It  is  not  sufficient  that  you  cannot  discover 
the  cause  of  death.  You  must  be  satisfied  beyond  a  reason- 
able doubt  that  death  resulted  in  consequence  of  the  wound 
inflicted  by  the  defendant  or  you  must  acquit. 

"  17th.  A  man  is  onlv  answerable  for  the  natural  and 
probable  results  of  his  acts ;  therefore,  if  you  find  that  Kau- 
hane's  death  was  not  naturally  and  probably  the  result  of 
defendant's  acts,  you  must  acquit. 

"  18th.  The  prosecution  must  prove  that  the  cut  Kau- 
hane received  was  intentionally  inflicted  by  the  defendant 
and  not  the  result  of  accident.  Unless  this  has  been  satis- 
factorily proved  to  you  beyond  any  reasonable  doubt,  you 
must  acquit. 

"19th.  You  must  eliminate  all  reference  of  whatever 
assault  defendant  may  have  made  on  Kaouli,  as  defendant  is 
not  on  trial  for  that  assault ;  he  is  answerable  for  that  in 
another  manner,  except  so  far  as  it  is  evidence  of  the  circum- 
stances under  which  the  act  was  done. 

"  20th.  If  there  is  a  reasonable  doubt,  supported  by  the 
evidence,  which  is  consistent  with  the  defendant's  innocence, 
either  as  to  the   cause  of  Kauhane' s  death  c)r  as  to  whether 
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the  killing  was  excusable  or  justifiable,  or  on  any  other 
ground,  you  must  acquit. 

"  Gtentlemen,  I  now  leave  the  case  in  your  hands." 

The  following  instructions  were  refused  : 

"  6th.  You  must  be  satisfied  that  defendant  forraed  the 
design  to  kill  Kauhane  and  not  any  person  in  general  before 
you  can  convict  him  of  murder  in  the  2nd  degree. 

"  7th.  You  cannot  consider  what  defendant  intended  to  do, 
you  cannot  assume  that  he  came  ashore  armed  with  a  knife 
to  kill,  if  necessary,  anyone  interfering  with  or  attempting  to 
arrest  him,  this  would  oblige  him  to  prove  affirmatively  thftt 
he  did  not  intend  to  kill  or  injure  any  one.  The  law  does  not 
throw  this  burden  upon  the  defendant.  What  he  actually 
did  aflFords  no  guide  in  determining  what  he  would  have,  done 
had  the  officers  disclosed  their  official  character  and  their 
mission. 

"  8th.  If  the  defendant  had  the  knife  in  his  possession  as 
he  says  to  take  home,  this  is  what  he,  or  any  other  private 
citizen,  has  a  right  to  do,  but  it  is  entirely  immaterial  whether 
he  had  the  knife  in  his  possession  or  not,  so  long  as  he  used 
it  only  to  repel  an  attack,  he  had  the  right  to  resist  to  any 
extent  to  protect  himself  from  assault. 

"10th.  Even  though  defendant  was  in  the  act  of  com- 
mitting an  offense,  if  the  acts  of  the  officers  could  have  led 
him  honestly  to  believe  that  his  life  was  in  danger,  he  was 
justified  in  using  the  knife  to  defend  himself  as  he  is  alleged 
to  have  done. 

"  The  danger  may  not  have  been  real ;  it  may  have  been 
only  apparent.  And  this  apparent  danger  was  to  be  judged 
of  by  the  defendant. 

**  11th.  The  officers,  by  not  declaring  that  they  were  such, 
and  by  not  giving  the  defendant  clearly  to  understand  for 
what  cause  thev  undertook  to  make  the  arrest,  acted  unlaw- 
fully,  and  defendant  was  justified  in  resisting,  and  if  the 
officers  pressed  defendant  so  hard  as  to  make  it  necessary  to 
choose   between    submission   and   killing,    and    under   such 
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circuiDstauces  defendaut  did  inflict  the  wound  of  which 
Kauhane  died,  yon  must  acquit 

"  12th.  Not  only  is  it  essential  to  the  rights  of  the  citizen 
that  he  shall  be  required  to  submit  only  when  the  official 
character  of  the  demand  is  made  known  to  him,  but  it  is 
essential  to  the  dignity  of  the  government  that  its  servants 
shall  be  sheltered  by  their  official  prerogatives  only  wheli 
they  are  acting  legally  and  give^notice  that  they  so  act. 

*'  13th.  The  testimony  is  uncontradicted  that  no  word  was 
spoken  to  indicate  that  the  officers  or  either  of  them  were 
policemen,  or  that  they  were  in  the  act  of  arresting  defendant, 
qor  is  there  any  evidence  bringing  home  to  defendant  in  any 
way  a  knowledge  that  they  were  policemen,  therefore  defen- 
claDt  is  in  the  same  position  and  had  the  right  to  resist  to  the 
same  extent  as  though  he  had  been  attacked  by  any  private 
citizen,  and  unless  you  find  that  he  used  excessive  force,  you 
must  acquit. 

"14th.  The  prosecution  must  not  only  show  that  the 
injury  was  the  probable  cause  of  the  death,  but  that  it  was 
the  efficient  and  immediate  cause  of  the  death,  and  the 
evidence  must  establish  this  fact  beyond  a  reasonable  doubt. 
If  this  has  not  been  done,  you  must  acquit." 

We  consider  and  hold  that  there  is  no  error  in  the  charge 
of  the  court,  nor  in  the  refusal  to  give  the  instructions  asked 
for. 

The  only  observation  we  deem  proper  to  make  here  is  that 
the  law  as  laid  down  by  the  court  was  favorable  to  the 
defendant,  and  that  instructions  that  are  not  pertinent  to 
the  facts  of  the  case  need  not  be  given. 

Exception  was  made  (we  presume  in  the  form  of  a  motion 
to  quash  the  panel,  though  no  such  motion  is  on  file)  as 
follows : 

2d.  That  thereafter,  to  wit,  on  the  16th  day  of  said 
May,  the  said  cause  came  on  for  hearing  in  the  said  court 
and  a  jury  was  empanelled  to  try  the  srfme,  which  jury  was 
selected  from  the  list  of  jurors  that  had  been  drawn  by  the 
First  Judge  of  the  Circuit  Court  of  the  First  Circuit,  namelv. 
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W.  A.  Whiting,  with  Geo.  Lucas,  who  was  at  the  time  of  the 
drawing  of  said  list  of  jurors  a  deputy  clerk  of  the  Judiciary 
Department,  and  that  the  said  list  was  not  drawn  by  said 
Judge  and  with  Henry  Smith,  Esq.,  who  was  at  the  time  of 
making  up  said  list,  clerk  of  the  Judiciary  Department. 

Our  answer  to  this  is  that  Mr.  Geo.  Lucas  is  a  clerk  of  the 
Circuit  Court,  First  Circuit,  and  as  such  had  the  authority 
with  Judge  Whiting  (Sees.  59  and  82  Judiciary  Act)  to  draw 
the  jury. 

The  third  exception  is  : 

3d.  That  upon  the  examination  of  the  jurors  drawn  to 
try  the  said  cause  upon  their  voir  dire,  one  J.  Lucas,  whp 
had  been  drawn  as  such  juror,  was  examined  and  testified 
(indicating  some  previous  knowledge  of  the  case.) 

Upon  the  authority  of  the  Queen  vs.  Leong  Man,  8  Haw. 
389,  and  it  appearing  that  the  juror  J.  Lucas  was  uot 
challenged  peremptorily  though  none  of  the  challenges 
allowed  to  defendant  had  been  made,  the  exception  to  the 
overruling  of  the  objection  to  the  juror  avails  nothing  to 
defendant. 

The  remaining  exception  to  the  introduction  of  evidence 
is  as  follows ; 

4th.  Counsel  for  the  defendant  objected  to  the  question 
to  the  witness  Herman  Kaouli  in  his  examination  in  chief  on 
behalf  of  the  prosecution :  •*  State  to  the  court  and  jury  how 
you  came  to  be  there."  Objecting  to  any  evidence  tending 
to  show  that  the  defendant  had  opium  or  was  about  to 
smuggle  opium  into  the  country  as  being  irrelevant  and  inad- 
missible. 

The  court :  "  The  possession  of  opium  and  the  smuggling 
of  opium  are  both  unlawful  and  are  punishable  by  the  laws 
of  this  country,  Mr.  Magoon,  and  I  think  everything  is  com- 
petent to  show  and  should  be  admitted,  tending  to  show  why 
this  witness  acted  as  he  did  on  that  night.  Perhaps  the 
present  question  is  'premature,  but  if  this  witness  shall  testify 
that  he  made  an  attempt  to  arrest  this  man,  he  then  may  be 
asked  how  he  came  to  do  so,  and  in  testifying  he  can  testify 
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to  everything  that  was  told  him,  or  iuformation  which  led 
him  to  ftct  as  he  did.     I  shall  overrule  your  objectiou." 

Mr.  Magoon  :     Exception. 

5th.  The  defendant's  counsel  objected  to  the  question  to 
said  Kaouli  upon  his  examination  in  chief  :  **  Up  to  the  time 
of  this  arrest  of  the  defendant  was  Kauhane  to  all  appearances 
in  his  usual  health?"  on  the  ground  that  the  witness  is  not 
an  expert. 

The  Court :  I  think  the  witness  could  be  asked  what  his 
apparent  condition  was,  not  to  testify  as  an  expert,  but  what 
was  his  apparent  condition. 

Mr.  Magoon  :     I  will  note  an  exception.  * 

Defendant's  counsel  objected  to  the  question  to  said  Kaouli 
in  his  examination  in  chief :  "  State  distinctly  why  didn't 
you  tell  him?"  (that  they  were  officers),  on  the  ground  that 
it  makes  no  diflference  what  reason  they  had  in  their  owii 
minds  for  not  telling  the  defendant,  it  being  obligatory  upon 
them  to  tell  the  defendant  that  they  were  officers. 

The  Court :  "  I  think,  Mr.  Magoon,  as  a  matter  of  evidence 
it  should  be  allowed.  After  the  evidence  is  all  in,  I  will  then 
state  to  the  jury  what  the  law  is  as  to  whether  they  are 
justified  in  making  the  arrest  or  not,  but  at  this  stage  of  the 
trial  I  think  the  question  is  pertinent." 

Mr.  Magoon :     Exception. 

6th.  That  defendant's  counsel  objected  to  the  question  on 
redirect  examination  of  John  Hale :  "  Do  you  know  when 
Eauhane  was  cut?"  on  the  ground  that  the  witness  has 
already  stated  he  did  know  when  Kauhane  was  cut  and  he 
saw  him  cut. 

Objection  overruled.     Exception. 

7th.  Defendant's  counsel  objected  to  the  question  put  to 
the  witness,  B.  P.  Zablan  :  "  Have  you  seen  that  label  on 
the  opium  before  ?  '' 

Mr.  Magoon :  "  I  made  an  objection  at  the  beginning  of  the 
rase  with  reference  to  evidence  being  introduced  to  show 
that  the  defendant  had  opium  in  his  possession.  The  court 
allowed  it  to  be  introduced  as  part  of   the  res  gesfa.     I  claim 
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now,  may  it  please  the  court,  the  officers  not  having  complied 
with  the  law  in  making  the  arrest,  that  any  attempt  to  show 
that  the  defendant  was  violating  the  law  is  wholly  immaterial. 
The  officers  cannot  justify  themselves  in  arresting  this  man 
illegally,  or  justify  themselves  in  attempting  to  make  an 
arrest  at  all  in  this  case  without  having  first  complied  with 
the  law,  and  I  submit  that  any  evidence  tending  to  show  that 
this  defendant  had  anything  on  his  person  in  the  nature  of 
opium  or  which  would  make  him  an  offender  against  the  law 
is  wholly  irrelevant  and  immaterial  as  far  as  this  case  is 
concerned,  and  I  move,  the  court  please,  to  have  all  the 
evidence  with  reference  to  the  opium  or  attaching  this  defen- 
dant with  the  possession  of  opium,  stricken  out. 

Objection  overruled.     Motion  denied.     Exception. 

We  find  no  cause  for  sustaining  these  exceptions  and  they 
are  overruled. 

A  further  ground  for  the  motion  for  a  new  trial  is : 

8th.  That  the  jury  drawn  to  try  the  said  cause  was  uot 
kept  in  confinement  after  they  were  sworn  in  as  jurors,  but 
were  allowed  to  go  to  their  homes  upon  each  adjournment  of 
the  court  and  while  the  trial  of  said  cause  was  in  progress 
and  not  ended.  That  the  occasions  upon  which  the  jurors 
were  allowed  thus  to  separate  were  as  follows,  namel}',  from 
12:30  o'clock,  p.  ra.,  Wednesday,  May  16th,  1894,  to  9:80 
o'clock  a.  m.,  Thursday  the  17th  day  of  said  May,  and  from 
11:30  o'clock  a.  m.  of  the  said  17th  day  of  May  to  12:30  o'clock 
p.  m.  of  the  said  day. 

We  hold  that  the  crime  charged  being  not  capital  it  was 
within  the  discretion  of  the  presiding  judge  to  allow  the  jury 
to  separate  and  we  do  not  review  his  discretion. 

We  therefore  overrule  all  the  exceptions  taken  and  the 
motion  for  a  new  trial,  and  it  is  so  ordered. 

G.  K.  Wilder,  Deputy  Afiorney-General,  for  prosecution. 

J.  A.  Magoon  and  V.  V.  Anhford,  for  defendant. 
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J.  I.  DOWSETT  V8.  FLORA  JONES  and  PIERRE  JONES, 

Her  Husband. 

Exceptions. 
Hearing,  Sei^ember  13,  1894.        Decision,  October  2,  1894. 

JUDD,    C.J.,    BlCKERTON    AND    FrEAR,    J  J. 

A  married  womau  could,  even  prior  to  the  Married  Woman V  Act  of 
IH8S,  make  a  valid  contract,  provided  her  huHband  consented  there- 
to, under  Sections  128()  and  1287  of  the  (.'ivil  C'ode. 

All  action  uix)n  such  contract,  if  brought  after  said  Act,  should  Ik; 
ag^ainst  the  wife  alone,  although,  if  brought  before  the  Act,  it  should 
have  been  against  both  husband  and  wife. 

The  creditor's  claim  against. the  husband  for  the  debt  of  his  wife,  under 
the  Code,  was  not  a  vested  right,  and  might  be  taken  away  by 
statute. 

A  new  trial  is  ordered  on  the  ground  that  the  decision  of  the  trial  court 
against  husband  and  wife  is  contrary  to  the  evidence,  which  shows 
a  cause  of  action  against  the  wife  alone. 

The  plaintiff  is  given  leave  to  amend  by  striking  out  the  name  of  the 
husband,  as  defendant,  in  view  of  the  circumstances  of  the  case,  and 
especially  of  the  fact  that  the  statute  of  limitations  has  become  a  bar 
to  a  new  action  since  the  commencement  of  this  action. 

Opinion  of  the  Court,  by  Frear,  J. 

This  is  an  action  of  assumpsit  against  husband  and  wife 
for  $200  and  interest.  The  Circuit  Court,  First  Circuit,  jury 
waived  (on  defendant's  appeal  from  the  District  Court)  found  as 
follows  :  "  That  Flora  Jones,  with  the  consent  of  her  husband, 
borrowed  $200  from  the  plaintiff  as  a  loan  to  be  returned, 
and  that  no  payment  had  been  made  to  the  plaintiflF,  and  the 
same  is  due  to  plaintiflF  with  interest.  *  *  *  The  money 
being  borrowed  by  and  loaned  to  the  wife  with  consent  of 
her  husband,  and  not  repaid,  she  is  liable.  I  award  judgment 
to  the  plaintiff."     To  this   decision  the  defendants  excepted, 
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on  the  ground  that  **  said  action  cannot  be  maintained  against 
said  defendants  jo'ntly,  and  that  no  judgment  for  plaintifl* 
can  legally  be  entered  herein,  and  that  no  cause  of  action  was 
shown  herein." 

Of  the  many  views  of  the  facts  of  this  case  suggested  by 
counsel  only  one  need  be  considered.  This  is  the  only  one 
supported  by  the  evidence,  and  is  that  taken  by  the  Circuit 
Court,  namely,  that  of  an  original  promise  made  by  the  wife 
alone  with  the  consent  of  her  husband  during  coverture 
before  the  passage  of  the  Married  Woman's  Act  of  1888,  the 
action  having  been  brought  since  the  passage  oi  that  Act. 

The  questions  raised  by  the  first  ground  of  exception  are : 
(1),  was  such  promise  valid,  and  (2),  if  so,  who  should  be 
parties  defendant  in  an  action  upon  it? 

At  common  law  the  promise  would  have  been  void,  because 
made  during  coverture.  Our  statutes,  prior  to  1888,  provid- 
ed among  other  things  as  follows  :  "  The  husband  *  *  * 
shall  be  accountable  in  his  own  property,  for  all  the  debts 
contracted  by  his  wife  anterior  to  and  during  marriage.'' 
Civil  Code,  Sec.  1286.  **She  shall  not,  without  his  consent, 
unless  otherwise  stipulated  by  anterior  contract,  have  legal 
power  to  make  contracts,  or  to  alienate  or  dispose  of  property, 
except  as  hereinafter  provided.  She  shall  not  be  civilly 
responsible  in  any  court  of  justice,  without  joining  her  hus- 
band in  the  suit."  lb.  Sec.  1287.  It  is  clear" that  the  legis- 
lature, in  curtailing  the  rights  which  the  wife  enjoyed  by 
ancient  Hawaiian  custom,  although  following  the  common  law 
pretty  closely,  meant  to  leave  to  her  at  least  the  power  to 
contract  with  her  husband's  consent,  and  the  liabilitv  to  be 
sued  w'ith  her  husband  upon  such  contract.  Contracts  thus 
made  with  his  consent  by  her  during  marriage  as  well  as  con- 
tracts made  by  her  before  marriage,  were  placed  by  the 
statute  on  much  the  same  footing  as  the  latter  class  of 
contracts  at  common  law,  that  is,  the  contract  was  valid,  but 
in  a  suit  upon  it  during  coverture,  both  husband  and  wife 
liad  to  be  joined. 

As  to  parties  defendant, — there  can  be  no  question  that  the 
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wife  should  he  a  party  uuder  the  Act  of  1888,  as  before,  for 
that  Act  greatly  enlarges  her  liability  ;  and  we  are  further  of 
the  opinion  that  her  husband  should  not  be  joined  with  her. 
The  reason  given  in  KaJuahine  vs.  Dole,  3  Haw.,  374,  and  by 
some  courts  elsewhere  for  the  liability  of  the  husband  for 
his  wife's  ante  nuptial  debts  (and  by  analogy  under  our 
statute,  for  her  post  nuptial  debts  which  are  placed  in  the 
same  category)  is  that  it  is  for  the  advantage  of  the 
creditors,  since  the  husband  upon  his  marriage  takes  the  pro- 
perty of  his  wife,  to  which  the  creditors  would  otherwise 
look.  This  reason,  if  the  true  one,  no  longer  exists,  for  by 
the  Act  of  1888  the  property  of  the  wife  is  now  "  free  from 
the  management,  control,  debts  and  obligations  of  her  hus- 
band," (Sec.  1),  and  she  is  entitled  to  her  earnings  (Sec.  3). 
Another,  and  perhaps  the  more  correct,  historically  speaking, 
though  not  a  more  reasonable  view,  is  that  the  rule  grew  out 
of  the  mcxle  of  procedure  and  was  made  for  the  protection  of 
the  wife,  rather  than  for  the  advantage  of  the  creditors,  the  hus- 
band being  a  necessary  party  "  for  conformity."  This  reason 
also  has  ceased,  for  the  Act  now  provides  (Sec.  5)  that  "  a  mar- 
ried woman  may  sue  and  be  sued  in  the  same  manner  as  if  she 
were  sole."  In  either  case  the  reason  of  the  rule  being  taken 
away,  the  rule  itself  should  fall.  See  2  Bish.  Mar.  Women, 
Sees.  266,  268,  312,  313,  322,  323,  and  cases  there  cited,  also 
S(07'y  v8,  Downey,  62  Vt.  243.  The  above  provisions  of  the 
statute  would  on  both  reason  and  authority  render  the  wife 
alone  liable  were  it  not  for  the  former  statute  which  made 
the  husband  **  accountable  in  his  own  property  for  all  the 
debts  contracted  by  his  wife."  But  this  statute  was  repealed 
by  the  Act  of  1888  (Sec.  12)  and  to  make  the  matter  doubly 
sure  it  was  further  provided  (Sec.  8)  that  "a  husband  shall 
iiot  *  *  *  be  liable  to  pay  any  judgment  that  may  be 
recovered  against  his  wife."  It  should  perhaps  be  stated  that 
the  provisions  above  quoted  from  the  Act  of  1888,  are 
subject  to  certain  exceptions,  which  however  are  not  applica- 
ble to  this  case.  But  it  is  argued  that  the  accountability  of 
the   husband   is  in  this   case  a  vested  right  in  the  creditor, 
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since  it  originated  prior  to  the  Act  of  1888,  and  that  the 
legislature  could  not  constitutionally  divest  it.  It  is  true 
that  a  vested  right  could  not  be  thus  divested,  and  the  Act 
itself  (Sec.  13)  expressly  excepts  from  its  operation  "any 
rights  of  property  which  have  already  accrued  under  any 
law  heretofore  in  existence."  But  the  creditors  claim  was 
not  a  vested  right.  The  debt  of  the  wife  remained  her  debt 
and  was  uot  transferred  by  the  statute  to  her  husband.  The 
statute  merely  made  him  accountable  and  this  could  be 
repealed  at  any  time  before  judgment  against  him.  The 
creditors  right  of  action  against  him  upon  his  wife's  debt  is 
analogous  to  his  right  of  action  against  her  debtor  upon  her 
choses  in  action,  which,  it  is  well  settled,  is  not  a  vested 
right.  See  2  Bishop,  Mar.  Women,  Sees.  45,  52 ;  also  Nilas 
OS.  Hall,  64  Vt.  453  ;  Baker  s  Executors  vs.  Kilgore,  145  U.  S. 
487  ;  and  Anima  vs.  Lau  Kona  (page  369  ante).  Counsel  for 
the  plaintiff  argues  that  the  case  of  Fultz  vs.  Fox,  9  B.  Monr. 
499,  cited  in  Section  52  of  2  Bish.  Mar.  Women,  requires  the 
joinder  of  the  husband,  but  that  was  because  the  statute 
merely  removed  his  personal  liability  for  his  wife's  debts, 
leaving  him  still  liable  to  the  extent  of  the  property  received 
by  him  from  her,  or  rather  leaving  such  property  still  liable, 
the  judgment  being  rendered  as  to  him  to  be  levied  only  on 
such  property.  The  court  held  that  as  to  his  liability  out  of 
his  own  property  the  statute  had  an  immediate  application, 
and  the  reasoning  of  the  court  in  that  case  requires  us  to 
hold  in  the  present  case  that  the  husband  should  not  be  joined 
under  our  statute  which  removes  his  liability  entirely.  See 
2  Cord,  Mar.  Women,  Sec.  1136,  n.  1,  and  Sees.  1142-1145. 
The  case  of  Valenthie  vs.  Bell,  (Vt.j  29  Atl.  Bep.,  251,  also 
is  referred  to  V)v  counsel  as  holdinof  that  the  husband 
was  after  the  Married  Women's  Act  still  liable  with  his 
wife  upon  her  ante  nuptial  debt,  the  marriage  having 
taken  place  before  the  passage  of  the  Act.  The  decision 
contains  no  reasoning  on  this  point,  but  to  judge  from  the 
reasoning  of  the  same  court  in  other  cases,   we  infer    that  the 
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statute  upon  which  the  decision  was  based  must  in  so  far  as 
it  bears  upon  this  case  differ  from  ours. 

The  last  ground  of  exception  is  that  **  no  cause  of  action 
was  shown  herein."  The  first  count  of  the  complaint  (which 
alone  need  be  considered)  is  upon  a  joint  promise  and  indebt- 
edness of  the  husband  and  wife  in  consideration  of  the  money 
loaned  to  the  wife  with  the  consent  of  the  husband.  For  the 
reasons  above  stated  this  count  would  have  been  bad  at 
common  law,  but  under  our  statutes,  it  shows  a  good  cause 
of  action  against  husband  and  wife.  A  good  cause  of  action 
was  also  sliown  by  the  evidence,  as  we  have  seen,  against  the 
wife.  The  error  of  the  plaintiff  is  that  he  sued  both  husband 
and  wife,  when  he  should  have  sued  the  wife  alone. 

That  the  wife  alone  was  liable  is  a  position  not  taken  by 
either  counsel  in  the  lower  courts  or  at  the  hearing  before  us, 
but  counsel  were  afterwards  requested  by  the  Court  to  argue 
it.  Plaintiffs  counsel  considered  both  husband  and  wife 
liable,  while  defendant's  counsel  considered  the  husband 
alone,  if  any  one,  liable.  The  Circuit  Court  apparently 
regarded  the  wife  as  alone  liable,  but  did  not  consider  the 
que.stion  of  the  mis-joinder  of  the  husband. 

The  decision  excepted  to  should  be  reversed  and  a  new 
trial  ordered,  but  as  the  suit  cannot  be  maintained  against 
both  defendants  upon  the  evidence  if  the  same  as  at  the  first 
trial,  we  think  that  the  plaintiff  should  be  allowed  to  amend 
bv  striking  out  the  name  of  the  husband.  Our  statute  of 
amendments  {Civil  Code,  Sec.  1145),  is  liberal  in  allowing 
**  any  petition  or  other  pleading  to  be  amended  in  any  matter 
of  mere  form  or  by  adding  or  striking  out  the  name  of  any 
party,"  and  unless  such  amendment  is  allowed  the  plaintiff 
may  lose  his  rights,  for  no  new  action  can  be  commenced 
because  more  than  six  years  have  now  elapsed  since  the 
cause  accrued.  The  case  is  much  like  that  of  Sherman  vs, 
Harrison,  7  Haw.,  664,  where  the  court  upon  exceptions 
ordered  a  new  trial  with  leave  for  the  plaintiff,  the  wife,  to 
substitute  her  husband  or  his  personal  representative  in  her 
place,  such  amendment  being   required   by  the   facts   of   the 
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case,  and  the  statute  of  limitations  having  become  a  bar  since 
the  coaimencemeut  of  the  suit.  That  amendments  should  be 
more  freely  allowed  in  such  cases,  see  also  Garrin  vs.  Men- 
doiica,  7  Haw.,  194,  and  cases  there  cited  ;  also  Sanger  vs. 
Newion,  134  Mass.,  308. 

We  maj'  add  that  the  motion  of  plaintiff's  counsel  for  a 
dismissal  of  the  exceptions  on  the  ground  that  the  defendants 
had  filed  no  bond  conditioned  against  the  disposition  of  their 
property  should  be  overruled,  since  this  is  not  the  ca.se  of  a 
motion  for  a  new  trial  under  Section  1156  of  the  Civil  Code 
Avhich  requires  such  bond,  but  of  exceptions  under  Section  75 
of  the  Act  to  Re-organize  the  Judiciary  Department,  which 
does  not  require  such  bond. 

A  new  trial  is  ordered,  plaintiff  to  have  thirty  days  in 
which  to  amend  as  above  indicated,  and  to  pay  the  coats  of 
the  exceptions  and  of  the  amendment,  if  made. 

J.  A.  Magoon,  for  plaintiff. 

A,  8.  Harticell,  for  defendants. 


REPUBLIC  OF  HAWAII  rs,  SAKU  TOKUJI. 

Exceptions. 

Hearing,  Septembek  27,  1894.     Decision,  Octobek  15,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

Circuit  courts  may  grant  new  trials  in  criminal  ca^es. 

Verdict  held  supported  by  evidence  of  an  extra-judicial  confoiiHion  cor- 
roborated by  proof  of  the  corpus  delicti. 

Kvidence  that  a  witness  had  previously  lived  under  a  different  name  i*< 
irrelevant  and  inadmissible  for  the  purpose  of  discrediting  him. 

A  motion  for  a  new  trial  (m  the  ground  of  newly  discovered  evidence 
should  be  filed  within  ten  days  of  the  trial. 

A  new  trial  should  not  be  granted  merely  because  a  witness  for  the 
prosecution  stated  afterwards  that  his  testimony  was  false,  especial- 
ly if  there  is  no  reason  to  believe  that  a  new  trial  would  result 
differently. 
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Opinion  op  the  Court,  by  Fbear,  J. 

This  case  comes  here  from  the  Second  Circuit  on  defen- 
dant's exceptions  to  the  overruling  of  his  two  motions  for  a 
new  trial,  he  having  been  found  guilty,  by  a  unanimous 
verdict,  of  maliciously  burning  a  field  of  cane. 

Before  argument  on  the  merits  it  was  moved  for  the  prose- 
cution that  the  exceptions  be  dismissed,  on  the  ground  that 
the  circuit  courts  have  no  jurisdiction  to  entertain  motions 
for  new  trials  in  criminal  cases. 

Such  was  the  ruling  of  this  Court  in  1869  in  The  King  vs. 
Cormcell,  3  Haw.,  154,  The  Kitig  vs,  Kaona,  lb.,  118,  and 
The  King  vs,  Apuna,  lb.,  166,  and  when  after  a  uniform  prac- 
tice for  twenty  years  in  pursuance  of  those  decisions,  the 
question  was  again  raised,  the  same  court,  though  consisting 
of  an  entirely  different  personnel,  followed  the  earlier  cases 
in  The  King  vs.  Reeve,  7  Haw.,  313,  336,  and  The  King  vs. 
Akana,  lb.,  549.  This  practice  was  adhered  to  until  the  Act 
to  Re-organize  the  Judiciary  Department  went  into  effect, 
January  1,  1893,  since  when,  until  the  present  time,  although 
the  practice  was  not  expressly  altered  by  that  Act,  the  Cir- 
cuit Judges  have,  we  believe,  entertained  such  motions  when- 
ever presented,  and  exceptions  to  their  rulings  thereon  have 
been  considered  by  this  Court,  without  so  much  as  a  doubt 
having  been  suggested  as  to  the  propriety  of  doing  so. 

We  do  not  feel  at  libertv  to  overrule  the  former  decisions, 
although  the  reasoning  upon  which  they  were  founded  is  not 
altogether  satisfactory.  They  were  not  contrary  to  any 
express  statute,  and  the  court  was  then,  as  it  is  not  now,  free 
to  disregard  the  common  law,  and  to  base  its  decisions,  as  it 
no  doubt  did  largely  in  those  cases,  upon  considerations  of 
expediency  and  convenience  in  view  of  the  then  existing  con- 
ditions. 

But  we  are  of  the  opinion  that  under  the  Judiciary  Act  of 
1892,  the  circuit  courts  are  courts  of  general  and  unlimited 
jurisdiction  clothed  with  the  powers  inherent  in  such  courts, 
one  of  which  powers  is  that  of  granting  new  trials.     Bartlvig 
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V8.  Jamison,  44  Mo.,  141 ;  Commomvealih  t'«.  McElhmiey,  111 
Mass.,  439. 

In  the  leading  case  of  The  King  vs,  Cornivell,  the  court 
avoided  passing  in  direct  terms  npou  the  question  whether 
the  circuit  court  had  "general  and  unlimited  jurisdiction  in 
cases  cognizable  before  them,"  but  it  did  hold  that  "  their 
jurisdiction  is  precisely  and  fully  defined  in  the  statutes,' 
and  that  they  had  no  right  to  hear  motions  for  new  trials  in 
criminal  cases,  because  such  right  was  not  "expressly 
granted"  to  them,  thereby  implying  that  they  were  not 
courts  of  general  jurisdiction,  which  require  no  grant  of  such 
power.  It  was  further  held  that  the  Supreme  Court,  al- 
though not  the  court  holding  the  trial,  and  not  expressly 
given  the  power  by  statute,  might  nevertheless  grant  new 
trials  in  such  cases  under  its  statutory  "  general  superinten- 
dence of  all  courts  of  inferior  jurisdiction."  It  is  clear  that 
the  circuit  courts  were  then  regarded  as,  at  least  for  some 
purposes,  courts  of  inferior  jurisdiction. 

The  Judiciary  Act  above  referred  to  undoubtedly  wrought 
a  great  change  in  the  character  of  such  courts.  Prior  to 
that  Act  the  Supreme  Court  was  a  court  of  original  as  well 
as  appellate  jurisdiction.  All  the  Justices  thereof  might  sit 
together  even  in  jury  cases,  and  did  in  fact  so  sit  until  the 
year  in  which  the  Coruwell  case  was  decided,  since  which 
time,  except  for  a*  number  of  years  in  capital  cases,  it  has, 
when  sitting  as  a  court  of  original  jurisdiction,  been  presided 
over  by  a  single  Justice.  When  so  sitting  it  was  regarded  as 
a  court  of  unlimited  jurisdiction  (the  only  such  court  on  this 
island),  and  as  such  exercised  the  power  of  granting  new 
trials  in  criminal  cases.  The  Circuit  Court  on  this  island 
had  been  abolished  in  1864,  and  the  oflSce  of  Circuit  Judge, 
who  then  had  only  limited  appellate  jurisdiction  in  chambers, 
was  also  abolished  in  1874.  On  the  other  islands,  the 
circuit  courts  were  presided  over  by  a  Justice  of  the  Supreme 
Court  sitting  with  or  without  a  Circuit  Judge.  Their  jurisdic- 
tion was  limited  to  some  extent,  though  not  so  much  so  as 
the  jurisdiction  of  the  Circuit  Judge   when   sitting  alone  in 
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chambers.  For  instance,  the  circuit  courts  could  not 
enforce  maritime  liens  and  hypothecations,  or  try  suits 
against  the  Government.  Their  jurisdiction  when  first  estab- 
lished was  more  limited  than  at  the  date  of  the  Cornwell 
case.  Until  1860,  for  instance,  they  could  not  try  capital 
cases.  The  Supremo  Court  when  sitting  as  an  appellate 
court  sat  in  banco  and  heard  exceptions  from  the  supreme 
and  circuit  courts  presided  over  by  a  single  Joistice. 

The  Judiciary  Act  of  1892  left  the  Supreme  Court  almost 
solely  an  appellate  court  to  sit  in  full  bench,  and  took  from 
it  nearly  all  original  jurisdiction,  to  which  class  of  jurisdic- 
tion the  granting  of  new  trials  properly  belongs.  At  the 
same  time  the  circuit  court  on  this  island  was  re-established 
with  powers  substantially  as  large  as  those  previously  pos- 
sessed by  the  Supreme  Court  when  sitting  at  term  as  a  court 
of  original  jurisdiction  presided  over  by  a  single  Justice, 
which,  as  we  have  seen,  exercised  the  power  of  granting  new 
trials  in  criminal  cases.  The  powers  of  the  circuit  courts  on 
the  other  islands  were  also  enlarged  to  nearly,  if  not  quite, 
the  extent  of  those  granted  to  the  circuit  court  on  this 
island.  All  the  circuit  courts  were  also  given  all  such 
powers,  besides  those  expressly  enumerated,  as  "  may  be 
necessary  for  the  promotion  of  justice  in  matters  pending 
before  them."  (Sec.  42.)  Without  going  into  greater  detail, 
it  is  obvious  that  the  Legislature  intended,  and  suflBiciently 
declared  their  intention,  that  the  circuit  courts  were  to  be 
after  January  1st,  1893,  if  they  had  not  been  before,  courts 
of  general  jurisdiction,  and  not  courts  whose  "  jurisdiction  is 
precisely  and  fully  defined  in  the  statutes."  It  intended  to 
raise  the  courts  of  higher  original  jurisdiction  on  the  other 
islands  to  the  level  of  that  on  this  island  rather  than  reduce 
the  latter  to  the  level  of  the  former.  The  motion  to  dismiss 
the  exceptions  is  overruled. 

Defendant's  first  ground  of  exception  is  that  the  verdict 
was  contrary  to  the  evidence.  This  consisted  in  part  of  an 
extra-judicial  confession  alleged  to  have  been  made  by  defen- 
dant.    It  is  contended  that  evidence  of  such  confession  is  not 
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sufficient,  for  conviction  unless  corroborated  by  other  proof  of 
the  coi'pHs  delicti,  and  that  there  Was  no  such  oth^r  prooi. 
Conceding  for  the  purpose  of  this  case  what  does  not  appear 
to  have  been  invariably  held  in  other  courts,  that  the  princi- 
ple of  law  contended  for  is  correct,  we  are  of  the  opinion  that 
such  corroborative  evidence  was  adduced  in  the  present  ease. 
Indeed,  there  was  positive  and  undisputed  evidence  that  the 
cane  field  was  set  fire  to  in  three  distinct  places  at  about  the 
same  time  near  midnight  and  that  on  the  following  day  there 
was  found  near  by  some  wicking  which  sinelled  oily  aud  had 
matches  rolled  up  in  it.  This  was  siufficient  evidence  from 
which  the  juyy  might  infer  the  cOrpm  delicti,  that  is,  a 
malicious  burning  of  the  field  of  cane  by  some  one.  See  Am.' 
k  Eng.  Encyc.  of  Law,  vol.  4,  p.  309,  and  vol.  3,  p.  445,  n.  2.  The 
alleged  confession  of  the  defendant  was  then  properly  intro- 
duced to  connect  him  with  the  corpus  delicti.  There  was  also 
other  evidence,  of  little  value  it  is  true,  tending  to  connect 
the  defendant  with  the  corpus  delicti.  A  few  days  l)efore  the 
fire  the  defendant,  who  was  a  contract  laborer  of  the  company 
whose  cane  was  burned,  had  been  arrested  and  fined  for 
refusal  to  work,  and  there  was  (disputed)  evidence  that  at 
the  time  of  the  fire  he  was  not  at.  his  quarters  but  was  soon 
afterwards  at  the  place  of  the  fire.  The  guilt  of  the  accused 
was  not  established  as  clearly  «s  might  be,  but  there  was 
sufficient  evidence  to  sustain  the  verdict. 

A  second  ground  of  exception  was  the  refusal  of  the  trial 
judge  to  allow  defendant's  counsel  to  ask  a  witness  for  the 
prosecution,  with  a  view  to  discrediting  him,  under  what 
name  he  lived  while  in  Hilo.  Evidence  to  be  admissible  for 
the  purpose  of  affecting  the  credibility  of  a  witness  must  be 
such  as  bears  directly  upon  his  character  for  truth  and 
veracity.  Otherwise  it  would  be  irrelevant.  It  is  not  com- 
petent if  it  merely  tends  to  disgrace  the  witness.  We  do  not 
see  how  the  fact  that  a  witness  lived  under  a  different  name 
at  another  time  and  place  could  affect  his  credibility, — even 
if  it  would  necessarily  tend  to  disgrace  him.  See  Wharton, 
Cr.  Ev.  Sec.  486 ;  1  Greenl.  Ev.  Sec.  458. 
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Two  months  after  the  trial  the  defendant  filed  a  second 
motion  for  a  new  trial  based  upon  alleged  newly  discovered 
evidence  consisting  mainly  of  the  statement  of  a  Japanese 
witness  for  the  prosecution  that  the  testimony  given  by  him 
at  the  trial  was  false.  The  motion  was  properly  overruled, 
because  not  filed  within  ten  days  of  trial.  The  King  vs. 
Reeve,  supra.  Nor  could  it  be  sustained  on  the  merits.  The 
most  that  the  affidavits  in  its  support  show  is  that  one  of 
the  witnesses  perjured  himself  at  the  trial  and  this  is  shown 
only  by  the  statement  of  the  perjurer  himself.  On  a  second 
trial,  should  one  be  granted,  the  prosecution  would  pre- 
sumably proceed  without  calling  the  witness,  whose  testimonj' 
'was  mainly  cumulative  or  corroboratory,  and  there  is  no 
reason  to  suppose  that  a  new  trial  would  result  differently 
because  of  the  absence  of  such  witness. 

The  exceptions  are  overruled. 

A.  G.  M,  Robertson,  Deputy  Attorney-General,  for  the  pros- 
ecution. 

V.  V,  Ashford  and  W,  A,  Kinney,  for  defendant. 


THE   REPUBLIC   OF   HAWAII  vs,  HANG   FOOK   AND 

AH  KAU. 

Exceptions. 

Hearing,  September  19,  1894.       Decision,  October  26,  1894. 

JUDD,    C.J.,     FrEAR   J.,    AND    CoOPER,    CIRCUIT    JUDGE,    WHO    HAT 

IN    PLACE   OF   BiCKERTON,    J.,    ABSENT. 

<  1 )    Held,  following  Republic  of  Hawaii  vs.  Saku  Tokuji,  page  548  antt, 

that  circuit  courts  have  the  power  to  grant  or  deny  new  trials  in 
crirainal  cases. 
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(2)  Affidavits  in  support  of  motion  for  a  new  trial,  ou  the  ground  of 
newly  disoovered  evidence,  must  show  that  the  evidence  was  newly 
discovered,  and  that  the  exercise  of  reasonable  diligence  could  not 
have  secured  the  evidence  for  use  at  the  trial. 

(8)  Affidavits  disclosing  the  existence  of  evidence  cumulative  to  that 
offered  by  defense,  furnish  no  ground  for  a  new  trial. 

(4)  Evidence  which  goes  only  to  impeach  the  credit  or  charatiter  of  a 
witness,  is  not  sufficient  ground  for  a  new  trial. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  defendants  were  convicted  at  the  last  August  Term  of 
the  Circuit  Court,  First  Circuit,  of  the  offense  of  selling 
opium  and  the  defendant  Hang  Fook  was  on  the  11th  August 
sentenced  to  pay  a  fine  of  $600  and  be  imprisoned  at  hard 
labor  for  eighteen  months.  Ah  Kau  beinff  recommended  bv 
the  jury  to  the  mercy  of  the  court  sentence  on  him  was  sus- 
pended until  next  term.  The  defendant  Hang  Fook  moved 
on  the  16th  August  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  which  was  denied  and  duly  excepted  to 
this  Court.  Five  aflSdavits  are  filed  in  support.  None  of 
these  show  that  the  evidence  was  newly  disc^«vered,  or  that 
the  exercise  of  reasonable  diligence  could  not  have  secured 
the  evidence  for  use  at  the  trial.  By  undisputed  authority  in 
this  Court  and  elsewhere  such  affidavits  are  insufficient. 

Three  of  the  affidavits  are  to  the  effect  that  Hang  Fook 
was  not  in  his  room  at  the  hour  when  the  alleged  sale  of 
opium  took  place.  This  is  evidence  merely  cumulative  to 
the  defense  of  an  alibi  offered  at  the  trial.  This  is  no  ground 
for  a  new  trial. 

See  Hilliard,  N.  T.,  p.  380  and  cases  cited. 

Weston  v9.  Montgoineri^,  2  Haw.,  309. 

Abela  vs.  Lovika,  6  Haw.,  57. 

The  affidavits  of  Aiana  and  W.  C.  Achi,  the  attorney,  only 
go  to  discredit  the  testimonv  of  Ah  Kau  the  co-defendant. 
This  also  is  not  ground  for  a  new  trial. 

Hilliard  on  N.  T.  p.  385. 

Gay  vs.  McCandless,  7  Haw.,  365. 

We  therefore  overrule  the  exceptions.     The  motion  of  the 
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Attornfey-General  to  dismiss  the  exceptions  on  tlie  ground 
that  the  Circuit  Court  Las  no  authority  to  grant  new  trials 
having  been  considered  and  decided  adversely  to  the  prosecu- 
tion in  the  case  of  the  Bepvblic  of  Howaii  vs.  Sokv  Tokvji  on 
the  15th  October,  1894,  (page  548  aj^fe)  we  overrule  the  same. 

Attmifiey-General  W.  0.  Smifh,  for  the  prosecution. 

W.  (7.  Achi,  for  defendant. 


ANA  KAPUAKELA  vs,  ISAAC  D.  IAEA  AND  CECIL 

BEOWN,  Trustee. 

Appeal  in  Equity  from  Circuit  Judge,  First  Circuit. 

Heariko,  September  26,  1894.      Decision,  October  15,  1894 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,   J  J. 

(1)  A  bill  in  equity  to  cancel  a  deed,  on  the  ground  of  fraud,  failed  or; 
the  evidence.  The  deed  covered  all  the  land  in  a  certain  Royal  Pa- 
tent. TVe  Court  refused  to  allow  plaintiff  to  amend  her  bill  so  as  to 
admit  of  a  decree,  under  the  general  relief  asked  for,  that  defendant 
convey  to  her  the  share  of  the  land  she  claimed  to  be  [hy  descent 
from  the  patentee)  entitled  to;  she  claiming  that  the  deed  covered 
more  than  the  grantor  was  entitled  to  by  descent  from  the  patentee. 
The  plnintiff  was  out  of  possession:  Held,  no  error,  as  this  wa^  a 
matter  for  law  and  not  for  equity. 

«2!  Equity  has  cognizance  of  an  equitable  title,  whether  the  complain, 
ant  be  in  or  out  of  possession.  If  the  title  claimed  be  legal  in  its 
nature,  and  the  complainant  be  out  of  possession,  and  a  resort  to 
ejectment  will  relieve  him.  equity  will  decline  jurisdiction. 

Opinion  of  the  Court,  by  Judd,  C.J. 

On  the  8th  December,  1893,  one  Pilipo,  a  few  days  before 
his  death,  made  a  voluntary  conveyance  to  the  defendant 
laea  for  the  nominal  consideration  of  one  dollar  and  his 
affection  to  said  laea,  reciting  him  as  his  foster  son.  The 
land  conveyed  is  situate  in  TVaiau,  Ewa,  Oahu,  having  been 
granted  by  Royal  Patent  No.   168  to  one  Liliu  in  1851.     The 
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land  was  in  possession  of  the  grantor  at  the  time  of  the 
conveyance  and  had  been  so  for  many  years.  Later  the 
defendant  laea  conveyed  this  land  among  other  parcels,  to 
Cecil  Brown,  Esq.,  as  trustee  to  secure  a  sum  of  money 
advanced  to  pay  a  pressing  obligation  of  the  said  laea.  One 
Ana  Kapuakela,  niece  and  sole  surviving  heir  at  law  of  Pilipo, 
grantor  of  the  deed  in  question,  brought  a  bill  in  equity  in 
March  of  the  present  year  to  cancel  the  said  deed  as  having 
been  procured  of  the  grantor,  by  defendant  laea,  by  fraud, 
undue  influence,  persuasions  and  other  means,  taking 
advantage  of  the  grantor's  severe  illness  and  mental  weakness. 
The  defendant  laea  admitted  that  the  plaintiflF  was  the  nearest 
of  kin  and  heir  at  law  of  the  said  Pilipo,  but  relied  upon  his 
deed  from  Pilipo.  The  plaintiff  admittedly  failed  to  make 
out  a  case  of  fraud.  She,  however,  put  on  testimony  tending 
to  show  that  one  Kaapahili,  the  father  of  Pilipo,  was  a  brother 
of  the  original  Patentee  Liliu,  and  as  the  plaintiff  was  the 
niece  of  Pilipo  (being  the  daughter  of  Kamae  a  brother  of 
Pilipo),  therefore  the  plaintiff  was  entitled  to  one-half  of  the 
land  of  Liliu  as  a  tenant  in  common  with  Pilipo.  Therefore, 
before  closing,  plaintiff  moved  to  be  allowed  to  amend  her 
bill  by  the  insertion  of  a  clause  that  plaintiff  is  and  has  been 
since  the  death  of  her  father  Kamae  entitled  to  an  undivided 
half  of  the  said  premises.  This  amendment  was  asked  for  to 
entitle  the  plaintiff  to  ask,  under  the  prayer  for  general  relief, 
that  the  defendant,  Mr.  Brown,  in  whom  the  title  was,  might 
be  ordered  to  convey  to  the  plaintiff  one  undivided  half  of 
the  lands,  the  deed  ol  Pilipo  wrongfully  covering  all  the  laud. 
This  amendment  was  refused  by  the  Circuit  Judge  and  the 
bill  was  dismissed  on  the  merits.  Appeal  was  taken,  and  the 
point  presented  to  us  is  that  the  refusal  of  the  court  to  grant 
the  amendment  was  erroneous. 

It  is  not  competent  for  a    court  of   equity    on  a  bill  to' 
cancel  a  deed  for  fraud  to  try  the  title  of  the  maker  of  the 
deed  to  the  property  involved,  for  this  is  a  question  of  law. 
Moreover  the  defendant  denied  that  the    propetty  came  to 
Kaapahili,  the  common  ancestor  by  descent  from  the  patentee 
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Liliu  and  he  had  a  right  to  make  this  defense   before  a  jury. 

The  claim  of  plaintiff  that  she  was  entitled  to  an  undivided 
half  of  this  land  was  a  claim  of  a  legal  nature  and  equity  has 
no  jurisdiction  to  determine  it. 

Cases  are  cited  by  plaintiff  to  sustain  the  view  that  a  court 
of  equity  having  once  obtained  jurisdiction  of  a  matter  will 
continue  it  and  grant,  under  the  prayer  for  general  relief, 
such  relief  as  the  plaintiff  is  entitled  to  without  his  having 
claimed  in  the  bill  that  particular  relief.  As  a  general  pro- 
position this  is  true,  but  it  does  not  Jipply  here.  In  our  case 
equity  had  jurisdiction  solely  because  fraud  was  alleged. 
This  failed  on  the  evidence.  There  was  nothing  left  which 
the  plaintiff  asks  for  but  her  claim  of  a  legal  title  in  the  land. 
Equity  has  no  jurisdiction  of  such  a  question.  This  will  be 
perfectly  clear  if  we  make  the  suyjposition  that  the  bill 
originally  solely  asked  that  plaintiff,  on  proving  her  title  by 
descent,  might  have  a  decree  that  the  trustee  Brown  convey 
one-half  of  the  land  to  her.  Such  a  bill  would  be  demurrable 
on  the  ground  that  plaintiff"  had  a  plain  and  adequate  remedy 
at  law.  And  she  is  in  no  better  position  now.  The  case  of 
Whipple  vs.  Farrar^  3  Mich.  447,  is  especially  relied  on  by 
plaintiff.  In  that  case  the  court,  having  determined  that  the 
equitable  title  of  the  premises  was  in  the  complainant, 
decreed  possession  to  him  instead  of  leaving  him  to  his 
further  remedv  bv  ejectment. 

In  the  case  before  us  plaintiff  had  not  proved  an  equitable 
title  to  the  land.  In  the  same  court  that  decided  Whipple 
vs.  Farrar,  it  was  held  that  a  bill  to  quiet  title  by  a  com- 
plainant not  in  possession  against  one  in  possession,  cannot 
be  maintained,  where  no  reason  appears  for  not  bringing 
ejectment.      Barron  vs.  Rabbins,  22  Mich.,  85. 

This  we  find  is  the  law.  See  Johnson  vs.  Huling,  127  111., 
14.  We  put  the  case  as  follows  :  Plaintiff  asked  that  the 
deed  be  cancelled,  alleging  fraud.  This  ground  failed.  She 
being  out  of  possession  now  prays  that  the  grantee  of  the 
deed  convey  her  one-half  of  the  premises  because  she  has  a 
legal  title  to  it,  and  asks  the  equity  court  to   pass  upon  this 
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indepjendent  questiou.  To  enable  a  party  not  in  posseRsion 
to  maintain  a  bill  to  quiet  title  he  must  have  an  equitable  title, 
one  that  cannot  be  enforced  at  law.  Smith  vs.  McConnelly  17 
111.,  135. 

In  3  Pomeroy  Eq.  Jur.,  Sec.  1399,  note  4,  the  rule  is  thus 
stated  :  "  When  the  estate  or  interest  to  be  protected  in 
equitable,  the  jurisdiction  (of  equity)  should  be  exercised, 
whether  the  plaintiff  is  in  or  out  of  possession,  for  under 
these  circumstances  legal  remedies  are  not  possible ;  but, 
when  the  estate  or  interest  is  legal  in  its  nature,  the  exercise 
of  the  jurisdiction  depends  upon  the  adequacy  of  legal 
remedies.  Thus,  for  example,  a  plaintiff  out  of  possession, 
holding  the  legal  title,  will  be  left  to  his  remedy  by  ejectmeut 
under  ordinary  circumstances."  This  is  approved  in  Graven 
V8.  Etoart,  11  S.  W.  Eep.  971  (Mo.)  and  we  hold  it  to  be  good 
law.  The  plaintiff  was  not  entitled  to  the  amendment  and 
her  bill  was  properly  dismissed. 

Garter  &  Carter,  for  plaintiff. 

W,  C.  Achiy  for  defendants. 


NIAU    lAUKEA  AND   J.  K.  lAUKEA,  Her    Husband,  w. 

W.  H.  CUMMINGS. 

Exceptions. 

Hearing,  September  25,  1894.       Decision,  October  15,  1894 

JuDD,  C.J.,  Bickerton  and  Frear,  JJ. 

Verdict  held  not  contrary  to  the  evidence. 

Opinion  of  the  Court,  by  Frear,  J. 

The  only  question  presented  by  the  exceptions  is  whether 
the  verdict  is  supported  by  the  evidence.  The  action  is  for 
$5000  damages  for  injuries  alleged  to  have  resulted  from  an 
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assault  and  battery  by  the  defesdant  upon  Mrs.  lankea,  one 
of  the  plaintiffs.     The  jury  awarded  $500  damages. 

The  witnesses  for  the  respective  parties  agree  on  some 
points  and  differ  on  Others,  but  from  the  evidence  as  a  whole, 
the  jury,  who  were  the  sole  judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence,  would  be  justified 
in  finding  that  Mrs.  laukea  and  Mr.  Cummings  had  some 
hot  words  about  a  ditch,  and  that  in  consequence,  while  they 
were  on  defendant's  land,  and  perhaps  after  he  had  requested 
her  not  to  come  upon  the  same,  or  to  leave  the  premises,  he 
attempted  to  remove  her,  and  in  order  to  do  so,  pushed  her 
once  or  twice  so  that  she  fell  upon  a  pile  of  stones,  with  the 
result  that  her  dress  was  torn  and  her  right  shoulder  dis- 
located. It  cost  her  thirty  dollars  to  have  the  shoulder  set 
and  attended  to,  and  she  suffered  more  or  less  pain.  It  was 
for  the  jury  to  say,  from  the  evidence,  whether  the  defendant 
first  requested  the  plaintiff  to  leave  his  premises,  whether  he 
nsed  unnecessary  force  to  remove  her  in  case  she  refuse  to 
go,  and  if  so,  how  much  she  was  damaged  in  consequence. 
The  law  is  well  settled  that  this  Court  cannot  pass  upon 
such  questions  as  these.  It  can  set  aside  a  verdict  as  con- 
trary to  the  evidence  only  when  it  must  account  for  the 
verdict  on  the  ground  of  prejudice  or  mistake  on  the  part  of 
the  jury.  It  is  unnecessary  to  account  for  the  verdict  on 
these  grounds  in  this  case. 

Defendant's  counsel  requested  us  to  consider  also  the 
question  whether  under  the  Married  Women's  Act  of  1888,  it 
is  not  error  to  join  the  husband  as  plaintiff  in  this  action 
which  is  for  a  tort  against  the  wife  alone.  This  question  was 
raised  in  the  Circuit  Court  bv  a  demurrer  which  was  over- 
ruled,  but  the  record  does  not  show  that  any  exception  was 
taken  or  allowed  to  the  overruling  of  the  demurrer,  nor  was 
there  any  other  proof  of  such  exception,  and  therefore  we 
cannot  consider  it. 

The  exceptions  are  overruled. 

J.  L,  Kauhtkoii  and  Enoch  Johvsov,  lor  plaintiffs. 

JV.  C.  Achi,  for  defendant. 
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AGATHA  T.  NOTT  and  THOMAS  NOTT.  Her  Husband, 
Complainants,  vs,  CHAS.  T.  GULICK,  Guardian  of 
ANTOINE  A,  DOTKON,  Defendant. 

Bill  in  Equity  to  Cancel  a  Deed.     Appeal  from  the  Cir- 
cuit Court   of  the  First  Circuit. 

Hearing,  September  26,  1894.     Decision,  October  25,  1894. 

JUDD,    C.J.,    BiCKERTON   AND    FrEAR,    J  J. 

A  sig-nature  to  a  deed,  alleged  to  be  a  forgery,  had  considerable  resem- 
blance to  an  admitted  signature  of  the  grantor.  No  motive  was 
shown  for  the  fraud  on  the  part  of  the  officer  who  took  the  acknowl- 
edgment, or  those  concerned  in  the  matter.  The  grantor  admitted 
that  she  made  an  informal  deed,  which  was  not  produced,  of  the 
same  property,  for  the  same  consideration,  to  the  same  person,  about 
the  same  time:    Held,  the  deed  was  not  a  forgery. 

Opinion  of  the  Court,  by  Bickerton,  J. 

.  The  complaint  in  this  case  sets  out  that  the  principal 
plaintiff  owns  certain  property  in  Wailuku,  Maui ;  that  her 
father  is  the  said  Doiron,  and  that  he  holds  possession  of  a 
certain  deed  conveying  said  property  to  him,  which  purports 
to  have  been  executed  and  acknowledged  by  said  plaintiff. 
That  she  never  executed  or  authorized  the  execution  or 
acknowledgment  of  said  deed  ;  that  said  deed  is  a  false,  forged 
and  fraudulent  document,  and  prays  that  it  may  be  cancelled, 
&c.,  Ac. 

There  is  only  one  question  for  us  to  consider,  is  this  deed 
a  forgery  or  not?  It  is  simply  a  question  of  fact  to  be  found 
from  the  evidence  ;  there  is  no  question  of  law  involved. 

The  court  from  which  this  appeal  comes,  decided  that  it 
was  a  genuine  instrument  and  not  a  forgery  as  declared  by 
the  plaintiflfs,  and  decreed  that  plaintiffs*  bill  be  dismissed. 
We  are  of  the  same  opinion. 
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The  claim  that  the  deed  is  a  forgery  rests  on  the  evideDce 
of  the  plaintiflF,  Mrs.  Agatha  T.  Nott.  She  denies'  positirely 
that  she  ever  executed  or  acknowledged  the  deed  in  question, 
or  visited  or  had  any  conversation  about  the  deed  with  Mr. 
Ealua,  the  attorney  who  drew  it  and  certified  to  the  acknow- 
ledgment of  the  same.  But  she  says  she  was  in  Wailuku  on 
the  6th  day  of  February,  1889  (the  date  of  the  deed),  having 
arrived  there  from  Paia  three  days  before  the  date  of  the 
birth  of  her  grandchild,  which  was  on  the  9th.  She  also 
says  that  after  her  first  husband's  death  (in  1887),  there  were 
debts  left  and  the  creditors  were  pushing  her  to  pay,  and  that 
her  father  proposed  to  her  to  make  everything  over  to  him, 
80  that  she  could  get  more  time  with  the  creditors.  This 
she  savs  she  did,  and  wrote  the  document  herself  on  half  a 
sheet  of  note  paper  and  gave  it  to  her  father ;  that  no  money 
was  paid,  the  object  of  the  paper  being  that  she  would  not 
lose  her  land.  One  suit  had  been  brought  against  her  and 
she  had  to  pay  the  money,  and  others  were  threatened.  She 
also  testifies  to  the  language  used  in  the  paper  she  wrote ; 
this  was  very  informal.  She  says  she  has  never  seen  this 
paper  since  she  gave  it  to  her  father,  certainly  it  was  not 
produced  in  court.  It  is  not  unreasonable  to  suppose  that  the 
formal  deed  now  in  question  was  made  in  place  of  the 
informal  one  which  may  have  been  destroyed.  The  fact  that 
Mrs.  Nott  admits  that  she  did  make  a  deed  of  the  identical 
property  for  the  same  consideration,  viz.  $1600,  to  the  same 
person  about  the  time  the  deed  now  in  question  was  dated, 
seems  to  us  a  very  strong  point  against  the  plaintiflFs. 

The  old  man,  Doiron,  is  now  noii  compos  meidis  and  under 
guardianship,  consequently  unable  to  testify  in  the  case. 

The  evidence  of  Mr.  Kalua  is  very  positive  in  its  nature  as 
to  the  arrival  of  the  plaintiff  at  Wailuku  and  discribes  the 
conveyance  and  horse  she  arrived  at  his  olBSce  with  ;  her 
coming  there  with  her  father,  Mr.  Doiron ;  the  instruction 
she  gave  him  about  the  deed ;  the  consideration  named, 
$1500 ;  the  execution  and  acknowledgment  of  said  deed  and 
the  fact  of  their  leaving  with  it  the  other  papers  in  connection 
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with  the  property,  and  paying  him  six  dollars  for  his  services. 
The  evidence  of  Father  Leonore  points  very  strongly  to  the 
delivering  of  the  deed  in  question  to  Doiron,  for  he  testifies 
that  Mr.  Doiron  placed  all  his  papers  in  his  hands  to  take 
care  of  for  him,  and  afterwards,  when  requested  to  examine 
them  he  found  this  deed  among  the  papers  ;  that  he  had 
never  heard  of  it  before.  This  traces  the  deed  as  coming 
directly  from  the  possession  of  Doiron. 

The  evidence  of  the  two  Nott  brothers  only  shows  that 
they  first  heard  of  the  deed  in  question  when  it  was  showu 
to  them  by  Father  Leonore,  but  in  no  way  affects  the 
genuineness  of  it. 

There  is  a  small  piece  of  paper  on  file,  a  bill  of  sale  of  h 
horse,  written  in  pencil  by  Mrs.  Nott  and  signed  by  her,  also 
some  other  specimens  of  her  signature.  On  comparing  these 
with  the  signature  on  the  deed  in  question,  which,  according 
to  the  evidence  of  Mr.  Kalua,  was  made  with  a  stub  pen, 
which  was  the  only  kind  he  used  in  his  office,  we  find  that 
though  there  is  some  difference  in  the  capital  letters  there  is 
a  great  similarity  in  the  remainder  of  the  signature — in 
several  instances  the  finish  of  the  last  letter  "  r  '*  is  almost 
exactly  like  the  signature  in  the  deed,  her  name  at  that  time 
being  A.  D.  Bigueur. 

There  is  nothing  in  the  case  to  show  that  Mr.  Kalua  had 
any  motive  to  forge  this  signature  and  that  is  what  Mrs.  Nott 
clearlv  intimates  in  her  evidence  he  did.  To  find  that  this 
signature  was  forged  would  be  to  say  that  Mr.  Kalua  had 
been  guilty  of  forgery  and  perjury,  without  any  evidence  to 
support  such  a  finding.  It  is  clear  to  us  that  the  plaintiff 
made  this  deed  for  the  purpose  of  delaying  and  avoiding  her 
creditors.     We  find  the  deed  to  be  a  genuine  one. 

The  appeal  is  dismissed  and  the  decree  of  the  lower  court 
affirmed. 

C.  W.  Ashford,  for  .complainants. 

fV.  A,  Kinney,  for  defendant. 
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RALPH  R.  FOSTER  vk  H.  M,  HAYWARD, 

Exceptions. 
Heauino,  September  26,  1894.       Decision,  Octobeh  23,  1894. 

JUDD,   C.J.,    BiCKERTON   AND   FrEAR,   JJ. 

<)ost8  incurred  under  a  oommi8»ion  to  take  testimony,  held,  under  the 
circumstances,  not  improptirly  taxed  as  costs  in  the  cause  by  the 
Circuit  Judge  in  the  exercise  of  his  stiitutory  discretionary  power. 

Opinion  of  the  Court,  by  Frear,  J. 

The  question  presented  by  the  exceptions  is  whether  the 
Circuit  Judge  erred  in  taxing  against  the  plaintiff  the  costs 
incurred  under  a  commission  issued  at  the  instance  of  the 
defendant  for  the  examination  of  certain  witnesses  in  Sydney, 
New  South  Wales. 

The  statute  expressly  provides  that  costs  of  this  nature 
shall  be  costs  in  the  cause  (and  therefore  follow  the  judg- 
ment which  in  this  case  was  for  the  defendant)  unless  other- 
wise directed  by  the  judge  who  orders  the  issuance  of  the 
commission  or  who  tries  the  case,  or  by  the  court  in  which 
the  action  is  pending.  Ch.  XXXIL,  Sec.  9,  Laws  of  1876, 
Com  p.  Laws,  p.  364.  This  statute,  if  it  does  not  make  the 
ruling  of  the  trial  judge  final  at  least  gives  him  large  discre- 
tion, with  the  exercise  of  which  this  Court  should  not 
interfere  except  in  a  very  clear  ca.se  of  error.  The  question 
is  not  one  of  pure  fact  as  to  whether  the  costs  were  incurred, 
or  one  of  pure  law  as  to  whether  the  costs  are  such  as  are 
covered  by  the  statute,  but  one  involving  a  consideration  of 
what  is  just  and  proper  under  all  the  circumstances  of  the 
case, — with  which  the  trial  judge  is  especially  familiar. 

The  presumption  is  that  the  costs  should  be  allowed,  and 


564  SEPTEMBER,  1894. 

it  is  incumbent  on  the  defeated  party,  if  he  desires  exception 
from  the  general  rule  prescribed  by  the  statute,  to  show 
sufficient  cause  for  such  exception.  This  he  seeks  to  do  in 
the  present  case  by  showing  that  the  testimony  takeu  in 
pursuance  of  the  commission  was  not  offered  in  evidence  at 
the  trial  and  that,  if  it  had  been  offered,  it  would  have  been 
rejected  because  irrelevant. 

The  mere  fact  that  the  testimonv  was  not  used  is  not  of  itself 
sufficient  ground  for  disallowing  the  costs.  A  defendant  may 
be  justified  in  procuring  depositions  and  yet  because  of 
contingencies  which  can  not  be  foreseen  it  mjiy  turn  out 
afterwards  to  be  unwise  or  even  impossible  to  have  the 
depositions  read  to  the  jury,  as,  for  instance,  if  the  witnesses 
themselves  are  present  at  the  trial.  In  this  instance  it  is 
contended  by  the  defendant  that  the  depositions  were  not 
used  because  of  an  agreement  made  between  the  parties 
after  the  plaintiff  had  rested,  that  defendant  should  put  in 
only  his  own  testimony  and  two  depositions  not  in  question 
here  and  that  plaintiff  should  put  in  no  rebuttal.  The  object 
of  the  agreement,  as  we  gather  from  the  argument,  was  to 
hasten  the  conclusion  of  the  trial,  it  being  then  Saturday,  the 
last  day  of  the  term.  If  the  depositions  were  admissible  and 
were  not  used  merely  because  of  this  agreement,  the  costs 
certainly  should  be  taxed  to  the  plaintiff,  for  the  defendant 
could  not  have  known  at  the  time  the  commission  issued 
what  agreement  the  plaintiff  might  be  willing  to  make  during 
the  progress  of  the  trial.  The  question  is  not  whether  the 
depositions  were  in  fact  used  or  not,  or  even  whether  they 
might  have  been  used,  but  rather  whether  the  procuring  of 
them  was  a  justifiable  precaution  on  the  part  of  the  defen- 
dant in  preparing  for  his  defense. 

Th**  plaintiff  set  the  proceedings  in  motion.  The  action, 
which  was  for  slander,  promised  to  be  vigorously  and  hotly 
prosecuted.  It  was  for  $10,000  damages.  The  defendant 
could  not  be  expected  to  take  risks  in  the  preparation  of  his 
defense. 

The    alleged    slanderous    words    concerned     the     relations 
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between  the  plaintiff  and  his  adopted  daughter,  and  the  fact 
sought  to  be  proved  by  the  depositions  was  that  the  adopted 
daughter  had  previously  been  a  nurse  or  governess  in  the 
family  of  one  of  plaintiff's  relatives.  This  fact,  the  defendant 
contends,  was  admissible  to  show,  in  connection  with  other 
facts,  that  the  words  o/dmitted  to  have  been  uttered  by  him, 
and  which  were  similar  in  pflrt  to  the  words  attributed  to 
him  in  the  complaint,  and  which  were  capable  of  a  meaning 
not  slanderous,  were  in  fact  so  intended  and  understood,  and 
therefore,  were  not  actionable.  In  other  words,  the  testimonv 
was  admissible,  it  is  contended,  to  explain  the  defendant's 
language.  The  whole  evidence  is  not  before  us.  It  is  not 
always  possible  to  say  from  an  inspection  of  the  pleadings, 
just  what  evidence  is,  or  is  not  admissible.  Much  depends 
sometimes  upon  what  other  evidence  has  been  offered  and 
admitted.  But  this  much  appears ;  that  other  evidence 
similar  to  that  in  question  was  admitted  without  objection  ; 
that  before  applying  for  the  commission  defendant's  counsel 
requested  plaintiff's  counsel  to  admit  the  fact  to  prove  which 
the  depositions  were  obtained,  but  that  the  latter  refused  to 
do  so ;  that  plaintiff's  counsel  made  no  objection  to  the 
issuance  of  the  commission,  but  on  the  contrary,  expressly 
consented  thereto  in  waiting  and  without  objection  paid  the 
commissioner  in  Australia  one-half  his  charges,  amounting  to 
over  $150  ;  that  although  he  objected  to  defendant's  direct  in- 
terrogatories upon  the  ground  of  irrelevancy,  he  filed  cross-in- 
terrogatories for  the  three  witnesses  for  the  defendant,  and  In 
addition  filed  direct  interrogatories  for  three  other  witnesses 
in  rebuttal ;  and  that  fully  three-fourths  of  the  matter  con- 
tained in  the  depositions  is  the  result  of  these  questions  of 
the  plaintiff  himself.  We  have  no  reason  to  believe  that  the 
defendant  applied  for  the  commission  recklessly  or  capricious- 
ly. On  the  other  hand,  plaintiff's  counsel  himself  apparently 
had  at  least  serious  doubt#  as  to  the  admissibility  and  effect 
of  the  depositions,  and  the  Circuit  Judge  apparently  consid- 
ered, in  the  light  of  all  the  facts  before  him,  that  the  defen- 
dant was  justified  in  obtaining  the  depositions,  and  there- 
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fore  should  not  be  put  to  the  coats  incurred  as  a  result  of 
the  plaintiff's  action.  Under  these  circumstances  we  cannot 
say  that  he  abused  his  discretion  in  taxing  the  costs  to  the 
plaintiff. 

The  exceptions  are  overruled. 

W.  fhsier,  for  plaintiff. 

W.  A.  Kimiey,  for  defendant. 


SAMUEL  N0RRI8  vs,  EMILY  de  HERBLAY. 

In  Equity.       Appeal  from  Whiting,  Judge. 

Hearing,  September  26,  1894.     Decision,  October  25,  1894. 

JuDD,  C.J.,  Bickerton,  J.,  AND  Wm.  Foster,  Esq.,  a  member 
of  the  bar,  who  sat  in  place  of  Mr.  Justice  Frear,  who 
was  disqualified  by  reason  of  his  having  been  counsel. 

A  plea  of  the  Btatute  of  limitatioQB  wab  made  in  an  actiou  at  law  by  thi* 
preseot  defendant  Hgainst  the  pre8ent  plaintiff.  The  Court  hetvr- 
ing  the  case  did  not  pat^s  upon  nor  decide  the  defense  thus  made  and 
counsel  did  not  support  the  plea  by  argument,  nor  request  the  Court 
to  pass  upon  it :  Held,  the  omission  to  decide  upon  the  plea  if>  no 
ground  for  equitable  relief  against  the  judgment. 

Opinion  of  the  Court,  by  Judd,  C.J. 

•  This  is  the  second  bill  in  equity  by  the  defendant  in  a  suit 
at  law,  to  vacate  the  judgment  against  him  and  to  enjoin  its 
collection. 

The  bill  alleges  in  substance  that  in  the  suit  at  law  the 
defense  of  the  statute  of  limitations  which  was  pleaded  was 
inadvertently  omitted  to  be  passed  upon  by  the  Justice  who 
heard  the  case,  the  jury  being  waived,  and  that  the  cause  of 
action  was  barred  by  the  statute  of  limitations  of  six  years 
and  that  the  omission  and  failure  of  the  Justice  to  rule  upon 
and  decide  the  said  issue  so  made  was  due  to  no  fault  or 
negligence  of  the  plaintiff  or  his  attorney  ;  that  no  appeal  at 


NORRIS  v8,  HERBLAY.  567 

law  lay  from  the  said  omission  or  failare  of  the  said  Justice 
to  rale  upon  or  decide  the  issue  on  the  legal  effect  of  the 
statute  of  limitations,  inasmuch  as  no  ruling  had  been  made 
and  so  no  exception  could  have  been  taken. 

The  bill  prays  that  the  judgment  be  vacated  because 
barred  by  the  statute  of  limitations,  and  that  the  collection 
of  the  judgment  be  enjoined. 

The  defendant  demurred  to  the  bill  as  disclosing  no  equity. 

The  ground  claimed  for  equitable  relief,  is,  concisely  stated, 
the  omission  of  the  Justice  who  heard  the  case  to  pass  upon 
and  decide  whether  the  action  at  law  was  barred  by  the 
statute  of  limitations.  The  affidavits  show  that  the  Justice 
did  not  pass  upon  nor  decide  the  issue  raised  by  this  plea, 
and  that  counsel  of  plaintiff  (the  defendant  at  law)  did  not 
present  nor  argue  the  question,  nor  ask  of  the  court  for  a 
finding  upon  it. 

The  precise  question  before  us  is,  whether  a  defense  of  a 
legal  nature,  omitted  to  be  passed  upon  and  decided  by  the 
law  court  and  not  brought  to  the  notice  of  the  court,  and 
upon  which  no  finding  was  requested,  is  good  ground  for 
equitable  relief- 

Pomeroy  says  it  is  not.  We  quote  from  3  Pom.  Eq.  Jur., 
Sec.  1361 :  "  Equity  will  not  restrain  a  legal  action  or  judg- 
ment, where  the  controversy  would  be  decided  by  the  court 
of  equity  upon  a  ground  equally  available  at  law,  unless 
the  party  invoking  the  aid  of  equity  can  show  some  special 
equitable  feature  or  ground  of  relief ;  and  in  the  case  assumed 
this  special  feature  or  ground  must  necessarily  be  something 
connected  with  the  mode  of  trying  and  deciding  the  legal 
action,  and  not  with  the  cause  of  action  or  the  defense 
themselves.  It  is  not  such  a  special  equitable  ground  of 
interference  that  the  party  has,  by  his  own  act  or  omission, 
failed  to  effectually  avail  himself  of  a  valid  defense  at  law, 
nor  that  the  court  of  law  has  decided  a  question  of  law  or  of 
fact  erroneously.  The  principle  is  well  established  and  is 
universal  in  its  application,  that  when  a  cause  belongs  to  the 
jurisdiction  of  the  law  courts,  equity  will  never  interfere  to 
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restrain  the  prosecution  of  the  action,  nor  to  stay  proceedinj? 
on  the  judgment  or  execution  w/x//i  any  mere  legal  groundny 
although  it  may  be  demonstrated  that  the  complainant  in 
equity  (generally  the  defendant  at  law)  had  a  valid  legal 
defense,  which  was  not  made  available,  either  through  the 
error  of  the  court  in  determining  the  law  or  the  facts,  or  the 
omissions  of  himself  or  his  counsel  in  presenting  it  or  in 
obtaining  the  evidence  by  which  it  could  have  been  supported.'* 

Note  1  on  page  395.  "  It  is  immaterial  whether  the  ques- 
tion or  matters  relied  upon  by  the  complainant  in  equity  was 
considered  by  the  law  court  or  not.  Omission  to  present  or 
make  out  a  defense  at  law  is  not  a  ground  for  equitable 
relief." 

In  Bay  vs.  Ctimtnings,  19  Vt.,  500,  the  court,  per  Redfield. 
J.,  say :  "  It  has  always  been  held,  that  any  defense,  lohick 
might  be  interposed  at  law  to  defeat  the  recovery,  or  a  portion 
of  it,  must  be  so  interposed,  or  it  is  concluded  by  the  judg- 
ment." 

In  Simpson  vs.  Lord  Howden,  14  Eng.  Chan.  Rep.,  108,  it 
was  held  by  Lord  Chancellor  Cottenham  :  **  That  a  party 
has  not  effectually  availed  himself  of  a  defense,  or  that  a 
court  of  law  has  erroneously  decided  a  point  of  pure  law  is 
no  ground  for  equitable  interference." 

In  1807  Lord  Eldon  said  in  Ware  vs.  Horivoodf  14  Ves.,  31, 
"  Giblett  has  had  an  opportunity  of  defending  himself  at  law; 
and  in  fact  a  judgment  was  recovered  against  him ;  and  I 
agree,  generally  speaking,  that  a  jurisdiction  does  not  arise 
here  from  the  mere  circumstance  that  a  party  has  omitted  to 
make  a  proper  defense  at  law." 

In  Hungerford  vs.  SiegersoVy  20  How.,  161,  the  Supreme 
Court  of  the  United  States  say  :  "  Where  a  party  has  failed 
to  make  a  proper  defense  at  law  through  negligence,  equity 
will  not  aid  him." 

The  defense  of  the  statute  of  limitations  is  a  legal  defense. 
It  was  not  passed  upon  by  the  trial  court,  because  it  was  not 
argued  and  the  court  was  not  asked  to  decide  it.  It  is  not 
necessary  to  charge  counsel  with  negligence  in  not  bringing 
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the  matter  to  the  attention  of  the  court,  for  counsel  for  de-^ 
feudant  may  not  have  considered  the  defense  a  valid  one  and 
80  waived  it.  It  was  not  the  duty  of  the  court  to  have 
passed  upon  it,  of  its  own  motion.  The  bftr  of  the  statute  of 
limitations  must  be  interposed  by  the  diligence  of  the  debtor 
and  unless  otherwise  provided  by  statute,  be  pleaded.  It 
will  not  be  raised  by  the  court  unsolicited.  Wood,  Lim.  of 
Actions,  Sec.  7,  and  cases  cited.  **  The  plea  of  the  statute  of 
limitations  is  generally  a  personal  privilege,  and  may  be 
waived  by  a  defendant  or  asserted  at  his  election."  Id., 
Sec.  41. 

In  the  case  before  us  the  plaintiff  (the  defendant  at  law), 
in  his  answer  stated  that  he  relied  upon  the  statute  of  limit- 
ations. He  did  not,  however,  call  it  to  the  notice  of  the 
court.  He  also  stated  in  his  answer  that  he  relied  upon 
fraud,  illegality  and  payment  as  defenses  and  equally  did  not 
press  these  defenses,  nor  present  any  evidence  to  prove  them. 
We  can  come  to  no  other  conclusion  than  that  he  w^aived  all 
these  defenses. 

The  rule  is  undoubted  that  if  the  law  court  had  passed 
upon  the  plea  and  overruled  it,  though  it  was,  in  the  opinion 
of  a  court  of  equity,  erroneously  so  decided,  equity  would  not 
relieve.  (Holmes  vs.  State,  28  N.  J.  Eq.  173.)  A  fortiari, 
equity  will  not  relieve  when  the  defendant  omitted  to  secure 
a  decision  upon  his  plea. 

If  the  plaintiff  had  failed  to  have  the  plea  passed  upon, 
through  negligence  or  because  he  waived  it,  and  had  after 
decision,  asked  the  law  court  to  allow  him  an  exception  on 
this  point  as  a  ground  for  a  new  trial,  he  would  be  refused, 
because  he  had  not  asked  the  court  to  rule  upon  it ;  and  an 
exception  to  this  refusal  would  not  avail  him.  Omission  to 
charge  upon  any  points  of  law  arising  in  a  case,  unless 
desired  or  requested,  is  no  ground  for  a  new  trial.  Hilliard, 
N.  T.,  p.  207,  and  numerous  cases  there  cited.  The  jury  was 
waived  in  this  case,  but  we  apprehend  that  the  same  rule 
would  apply,  inasmuch  as  the  I'ulings  of  the  court  on  matters- 
of  law  in  a  jury  w^aived  case  are  of  the  same  general  nature  as 
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the  instructions  of  the  court  to  the  jury  and  are  subject  to 
exceptions. 

The  plaintiff  had  his  day  in  court  and  then  and  there  failed 
to  present  the  defense  he  now  offers.  Equity  cannot  grant 
him  relief.  The  only  case  cited  by  the  plaintiff  bearing  upon 
the  equity  of  this  case  is  Peker  .)fanufactu7'ing  Co.  vs.  Ham' 
burg- Bremen  Fire  Ins.  Co,,  62  Fed.  Rep.  "  Plaintiff  brought 
several  actions  against  a  number  of  insurance  companies  for 
losses  occasioned  by  the  same  fire.  The  jury  found  in  his 
favor  in  one  action,  and  it  was  agreed  that  the  same  verdict 
'should  be  entered  in  the  other  actions.  In  one  of  these, 
plaintiff  had  declared  on  two  policies  issued  by  the  same 
defendant,  each  policy  being  made  the  subject  of  a  separate 
count.  By  haste  and  inadvertence,  a  verdict  was  taken  on 
only  one  count,  the  judgment  entered  thereon  was  affirmed, 
and,  the  amount  thereof  being  paid,  satisfaction  was  entered 
on  the  record.  The  omission  to  take  judgment  on  the  second 
count  was  not  discovered  until  three  years  after,  when  it  was 
too  late  to  move  for  a  new  trial  or  to  appeal.  Held,  that 
plaintiff's  only-remedy  was  in  equity,  on  the  ground  df  mis- 
take in  the  verdict  and  judgment."  The  court  held  that  tbe 
verdict  and  judgment  omitted  the  damages  on  one  count 
through  accident,  mistake  and  inadvertence,  and  sustained 
the  jurisdiction  in  equity.  We  have  no  such  allegations  in 
the  bill  before  us  except  such  as  were  previously  adjudicated 
in  a  former  case  between  the  parties. 

We  dismiss  the  appeal  and  sustain  the  demurrer. 

A,  S,  Hartwell  and  F.  M,  Hatch,  for  plaintiff. 

P.  Neumann,  Carter  dt  Carter,  for  defendant. 


Concurring  Opinion  by  William  Foster,    Esq. 

I  dissented  from  the  decision  of  the  court  on  the  issues 
presented  in  this  matter  at  the  last  June  term,  and  have  since 
seen  no  reason  to  change  my  opinion :  on  the  contrary,  the 
affidavits   of  Mr.   Justice  Dole,   attached   to  the  record  now 
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before  us,  confirm  iny  former  belief  that  he  did  not  consider 
tbe  question  of  tbe  statute  of  limitations. 

The  sole  issue  now  before  this  court  is  whether  such 
omission  of  the  trial  Justice  to  consider  that  question  is,  for  any 
reason,  an  equitable  ground  for  now  disturbing  the  judgment : 
and  I  agree  that  it  is  not. 

If  this  court  could  now  go  further,  and  find  what  lapse,  of 
time  bars  a  foreign  judgment,  it  would  be  more  satisfactory 
to  me  to  incorporate  that  finding  in  this  decision :  but  the 
majority  of  the  court  deem  this  unnecessary  and  inadvisable, 
and  their  judgment  must  prevail. 


AH  CHONG  and  Four  Others,  comprising  the  firm  of 
QUONG  FONG  &  CO.  vs.  MELE  KALUAHTNE  and 
the  PAIA  PLANTATION,  a  Domestic  Corporation. 

Bill  in    Equity    to    Eedeem  a   Mortgage.      Appeal  from 

Circuit  Judge,  Second   Circuit. 

Hearing,  September  27,  1894.     Decision,  October  16,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  JJ. 

(1)  A  conveyance  of  land  claimed  to  be  a  mortg^age  was  made  11th 
April,  1872.  Under  it  the  grantee  took  and  held  possession  of  the 
land  until  2*.)th  November,  181)8.  Held,  the  right  to  redeem  was 
barred  by  the  lapse  of  time. 

(2)  In  considering  equitable  claims  to  land,  equity  will  adopt  the  statu- 
tory period  for  limitations  of  real  actions. 

(3)  When  the  language  of  an  instrument  renders  it  doubtful  whether 
the  contract  be  a  mortgage  or  a  conditional  sale,  the  intention  of 
the  parties,  a«  ascertained  by  their  situation  and  acts,  must  govern. 

(4)  Though  the  courts  will  in  doubtful  cases  construe  the  contract  to  be 
a  mortgage  rather  than  a  conditional  sale,  when  a  conditional  sale 
is  clearly  established  by  the  acts  of  the  parties  and  the  instrument 
ia  susceptible  of  it,  it  will  be  enforced. 
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(•S)  An  inHtrument  conveying  land  in  fee,  and  if  the  purchase  money  is 
repaid  in  six  months  to  remain  the  property  of  the  grantor,  and  if 
not  repaid  in  that  time,  the  property  to  be  the  grantee's,  held  to  be 
a  conditional  sale,  the  acts  of  tbe  parties  showing  that  they  thus 
understood  it. 

Opinion  of  the  Coukt,  by  Judd,  C.J. 

On  the  11th  April,  1872,  one  Kalia  Kamakaahi  and  wife 
made  a  conveyance  in  the  Hawaiian  language  to  one  Kualii 
of  certain  land  situate  at  Hamakuapoko,  Island  of  Maui, 
being  in  three  parcels,  originally  granted  to  one  Kamakaala 
(father  of  the  grantor)  by  Land  Commission  Award  No.  8468, 
Royal  Patent  No.  2349.  The  conveyance  was  for  the  con- 
sideration of  seventy  dollars.  After  the  granting  part  it 
contains  this  clause  :  "But  if  we  shall  duly  return  the  money 
above  mentioned  within  six  months  from  this  dav,  then  this 
land  shall  remain  ours  ;  but  if  this  monev  mentioned  above  i» 
not  duly  repaid,  then  there  belongs  to  said  Kualii  the 
kuleana  of  Kamakaala  situate  in^  Hamakuapoko,  that  is  to 
say,  the  kuleana  No.  8468,  and  by  Royal  Patent  No.  2349 ; 
and,  in  consideration  of  this  monev  mentioned  above,  there 
has  been  given  a  receipt  showing  the  bargaining,  selling  and 
the  complete  releasing  of  these  parcels  of  land  mentioned 
below  and  whose  Imundariea  are  as  follows.  " 

Kualii  thereafter  (date  not  given)  conveyed  a  piece  of  the 
land  in  question  to  one  Napulou,  who  conveyed  the  same  to 
the  Paia  plantation,  defendant,  and  in  September,  1882, 
Kualii  conveyed  the  remainder  to  his  daughter,  Mele  Kalua- 
hine,  defendant.  Kualii  in  1886  leased  a  portion  of  the  land  to 
the  plaintiiFs,  and  thereafter  died  intestate.  The  guardian  of 
defendant  Mele  Kaluahine  in  October,  1891,  executed  another 
lease  of  the  same  laud  to  plaintiffs.  Thereafter  plaintiffs,  on 
the  4th  of  November,  1892,  took  a  conveyance  from  Kalia 
Kamakaala  (the  grantor  of  the  deed  to  Kualii)  of  all  his  right, 
title  and  interest  in  this  land,  and  refused  to  pay  any  more 
rent,  claiming  title  in  the  land  through  the  conveyance  from 
Kalia  Kamakaala.  Defendant,  Mele  Kaluahine,  brought  suit 
against  plaintiff  for  her  rent.     Whereupon  plaintiffs  brought 
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ibis  bill  to  redeem  and  obtained  an  injunction  against  the 
prosecuting  of  the  suit  for  rent  pendente  lite.  The  Circuit 
Judge  found  on  the  phiintiff' 8  evidence  ah)ne  that  the  trans- 
action by  deed  in  question  from  Kalia  to  Kualii,  was  a  con-! 
ditional  sale  and  that  the  right  to  redeem  was  barred  by 
lapse  of  time. 

The  appeal  raises  these  two  questions.  First,  is  the  deed 
in  question  a  mortgage  or  a  conditional  sale ;  and  second,  hav^ 
the  plaintiffs  lost  their  right  to  redeem  by  the  lapse  of  time? 

We  first  consider  the  last  question.  The  date  of  the  con- 
Teyance  is  April  11th,  1872.  This  bill  to  redeem  was  filed  on 
the  29th  November,  1893 ;  this  is  more  than  twenty  years 
after  the  conveyance.  Conceding  for  the  sake  of  argument 
that  this  document  is  a  mortgage,  if  we  should  find  that  the 
so-called  mortgagee  took  possession  of  the  land  after  the  six 
months  allowed  for  repayment  of  the  consideration,  it  not 
being  then  paid,  and  maintained  it  until  the  bill  to  redeem 
was  brought,  the  right  to  redeem  would  be  barred.  Fop 
though  the  statute  of  limitations  of  real  actions  does  not 
strictly  constitute  a  bar  to  a  bill  to  redeem,  it  being  an 
equitable  and  not  a  legal  right,  equity  jxdopts  the  statutory 
period  of  limitations  of  real  actions,  which  in  this  country  iai 
twenty  years.  2  Jones  on  Mortgages,  Sec.  1144  and  cases 
there  cited. 

Kalia,  the  grantor,  says  in  his  evidence,  "  I  am  not  in 
po.ssession  of  the  land  ; "  *•  1  left  Paia  (the  locality  of  the 
land)  two  weeks  after  signing  the  document.  While  living  at 
Lahaina,  did  not  visit  Paia.  After  that  went  to  Paia  and 
stayed  with  Kualii  (grantee)  two  weeks,  then  went  back  to 
Wailuku.  After  that  shipped  with  Paia  plantation  and  lived 
at  plantation  quarters  for  two  years.  During  this  time  did 
not  go  back  to  land  to  live,  only  to  see  Kualii."  "  Saw  the 
new  house  (built  by  Kualii  on  the  land)  first  in  1883.  I  left 
Paia  in  1872,  and  returned  in  1883.  I  was  last  in  Paia  in 
1887.  Stopped  in  a  small  house  owned  by  Kualii  three 
weeks."  On  cross-examination,  he  says  :  "  At  the  end  of  six 
months  I  gave  up  all  claim  to  the  land,  and  did  not  expect  to 
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get  it  back.*'  "In  1883,  Eualii  had  charge  (possession)  of 
the  land  and  had  it  rented  out.  I  did  not  ask  for  a  portion 
of  the  rent."  '*  Three  weeks  after  execution  of  the  deed  to 
Eualii  I  gave  royal  patent  to  him.  From  this  to  the  time  I 
gave  deed  to  Kwong  Fong  (plaintiflFs)  I  had  nothing  to  do 
with  the  land." 

We  consider  that  this  evidence  is  sufficient  to  show  the 
adverse  possession  of  Eualii,  and  this  possession  was  un- 
broken, for  the  occasional  visits  of  Ealia  to  Eualii  on  the 
land  are  explained  by  the  fact  that  Eualii  was  considered  as 
his  foster  brother.  Ealia  did  not  assert  any  right  to  it. 
The  visible  possession  of  Eualii,  erecting  houses  on  it,  rent- 
ing out  parts  of  it  and  selling  a  portion  of  it,  were  acts  of 
ownership  adverse  to  Ealia. 

Upon  the  question  as  to  the  character  of  this  instrument, 
the  authorities  agree  that  whether  a  conveyance  be  a  mort- 
gage or  a  conditional  sale  must  be  determined  by  a  consider- 
ation of  the  peculiar  circumstances  of  each  ca.se.  "  The 
only  safe  criterion  is  the  intention  of  the  parties,  to  be 
ascertained  by  considering  their  situation  and  surrounding 
facts  as  well  as  the  written  memorials  of  the  transactions." 
1  Jones,  Mori,  Sec.  258.     Cornell  vs.  Hull,  22  Mich.,  377-383. 

The  evidence  of  Ealia  is  that  he  was  in  difficiiltv,  and  to 
save  himself  from  going  to  jail,  he  wanted  to  borrow  $70,  and 
got  it  of  Eualii.  He  says,  "it  was  understood  by  us  that  if  I 
did  not  return  the  money  in  six  months,  the  land  was  to  go 
to  Eualii."  "If  I  pay  the  money  in  six  mouths,  the  land 
comes  back  to  me,  if  not  the  land  goes  to  Eualii."  "The 
money  has  not  been  paid  back."  This  and  his  other  evidence 
above  quoted,  shows  Ealia's  intention.  He  considered  the 
transaction  as  a  conditional  sale,  and  all  his  acts  are  consis- 
tent with  this  belief.  When  urged  to  sell  to  plaintiffs  in 
1892,  he  says:  "I  told  Ealua  (the  attorney)  that  I  had  no 
right  to  the  land."  There  is  other  testimonv  from  him  some- 
what  inconsistent  with  this.  His  acts,  however,  are  of  more 
value  than  his  words. 

We   find   in  this  case  no  recognition    of  the   relation  of 
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debtor  and  creditor  between  these  parties,  and  as  the  vendee 
and  his  successors  held  possession  for  twenty  years  and  over, 
no  interest  or  rent  being  paid,  tliese  facts  ^o  to  show  that  a 
mortgage  was  not  intended.     1  Jones,  Sec.  267. 

The  written  document  made  between  these  parties  does 
not  appear  to  us  to  be  on  its  face  clearly  a  mortgage.  It 
appears  rather  to  be  an  absolute  Qonveyance,  defeasible  by 
the  repayment  of  the  purchase  money  at  a  future  day.  This 
is  in  effect  a  conditional  sale.  If  the  money  had  been  paid 
at  the  time  stated,  the  grantor  would  have  the  right  to  a 
re-conveyance  of  the  property. 

As  Jones  well  says  (1  Jones,  Mort.  Sec.  258) :  "  While  in 
doubtful  cases  the  courts  will  construe  the  contract  to  be  a 
mortgage  rather  than  a  conditional  sale,  yet,  when  a  condi- 
tional sale  is  clearly  established  it  will  be  enforced."  - 

"If  the  grantor  has  the  privilege  of  refunding  if  he  pleases 
by  a  given  time,  and  thereby  entitle  himself  to  a  recon- 
veyance, the  transaction  is  a  conditional  sale,  and  the  equity 
of  redemption  does  not  continue.  The  grantor  who  neglects 
to  perform  the  condition  on  which  the  privilege  of  repur- 
chasing depends  will  net  be  relieved."     Id, 

And,  in  the  leading  case  on  this  subject,  Conway  v8,  Aler^ 
ander,  7  Cranch,  218,  C.  J.  Marshall  said:  "To  deny  the 
power  of  two  individuals  capable  of  acting  for  themselves  to 
make  a  contract  for  the  purchase  and  siile  of  lands  defeasiblo 
by  the  payment  of  money  at  a  future  day  ;  or,  in  other  words, 
to  make  a  sale  with  a  reservation  of  the  vendor  of  a  right  to 
repurchase  the  same  land  at  a  fixed  price  and  at  a  specified 
time,  would  be  to  transfer  to  the  court  of  chancery,  in  a 
considerable  degree,  the  guardianship  of  adults  as  well  as  of 
infants."  The  head  note  of  this  case  is :  "  If  A  advance 
money  to  B,  and  B  thereupon  convey  land  to  trustees  in 
trust,  to  convey  the  same  to  A  in  fee,  in  case  B  should  fail  to 
repay  the  money  and  interest  on  a  certain  day,  and  if  B  fail 
to  repay  the  money  on  the  day  limited,  and  thereupon  the 
trustees  convey  the  land  to  A,  B  has  no  equity  of  redemption." 
Eliminating  what  is  not  applicable  to  our  case,  we  find  here 
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the  principle  tbat  where  an  absolute  conveyance  is  made,  with 
the  proviso  that  the  vendor  can  repay  the  purchase  money 
within  a  limited  time  and  have  the  land  back,  and  if  he  fails 
to  do  this,  the  title  is  absolute  in  the  vendee ;  on  failure  of 
the  vendee  to  thus  repay  the  money,  he  has  no  equity  of 
redemption. 

We  find  that  the  writing  in  this  case  is  susceptible  of  this 
Construction  and,  as  the  parties  to  it  show  by  their  acts 
that  they  understood  and  intended  it  to  be  a  sale  upon  con- 
dition, we  are  of  opinion  that  the  bill  to  redeem  should  he 
dismissed  upon  this  ground  as  well  as  upon  the  ground  first 
considered. 

Decree  accordingly. 

C.  W,  Asliford,  for  plaintiffs. 

J.  A,'  Magoon,  for  defendants. 


THE   PRESIDENT   Ex  Rel  THE   QUEEN'S   HOSPITAL 
V8,  J.  B.  CASTLE,  Collector-General  of  Customs. 

On  Appeal  fkom  Fikst  Judge,  First  Circuit  Court,  denyiko 

A  Writ  of  Mandamus. 

Hearing,  September  28,  1894.     Decision,  October  19,  1894. 

JUDD,    C.J.,    BiCKERTON   AND   FrEAR,    J  J. 

(1)  An  Act  of  the  Legislature  of  18)0  imposing  a  port  charge  upon  all 
shii>s  bringing  passengers  from  any  foreign  port  to  any  of  the  porta 
of  these  islands,  of  one  dollar  for  each  pat-senger  for  the  benefit  of 
the  Queen's  Hospital,  is  plain  and  not  doubtful. 

(2)  A  practice  by  the  Executive  under  a  previous  Act  taxing  passen- 
gers two  dollars  each — by  which  passengers  who  were  brought  in 
by  the  Board  of  Immigration  under  contracts  to  labor  were  exempt- 
ed from  this  tax— is  not  a  "construction"  of  the  Act  of  1890  which 
should  weigh  with  the  court. 

(8)  The  duty  of  collecting  this  tax  is  ministerial,  involving  no  exercise 
of  judgment  or  discretion.  Mandamus  is  therefore  a  projKjr  remedy, 
to  require  the  oflticial  charged  with  the  duty  to  execute  it. 
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(4)  The  right  to  sue  upon  the  official  boDd  of  the  officer  is  not  an  ade* 
quatc  remedy  and  does  not  supersede  the  right  to  mandamus. 

(o)  A  statute  prescribing  that  the  written  construction  of  a  doubtful 
revenue  law  by  the  Minister  of  Finance  shall  be  binding  and  con- 
clusive upon  the  customs  officials,  does  not  deprive  a  person  claim- 
ing to  be  injured  by  such  construction  of  his  right  of  redress  in  the 
courts. 

Opinion  of  the  Court,  by  Judd,  C.J. 

.  The  substantial  facts  of  this  case  are  as  foUows :  The 
steamer  "  Miike  Mara  "  brought  to  this  port  from  Japan  on 
the  26th  June  last  some  1200  Japanese  engaged  with  the 
JBoard  of  Immigration  under  contracts  to  labor  in  these 
islands.  The  trustees  of  the  Queen's  Hospital  claimed  that 
«nder  the  statutes  in  force,  the  Collector  General  should 
collect  of  the  steamer  the  sum  of  one  dollar  for  each  such 
passenger  for  the  benefit  of  the  hospital.  The  Collector 
(General  under  written  instructions  from  the  Minister  of 
Pinance  allowed  the  steamer  to  be  cleared  from  this  port 
without  collecting  this  charge.  It  appears  by  affidavit  that 
in  1879,  a  tax  of  two  dollars  each  was  collected  of  immigrants 
arriving  here  per  "  Ravenscraig "  from  islands  belonging  to 
Portugal.  This  was  under  the  statute  as  it  then  stood  and  it 
was  only  in  this  instance  that  the  tax  was  collected  of 
passengers  of  this  character.  It  also  appears  that  in  1886, 
the  government  informed  tlie  trustees  of  the  Queeu*8  Hospital 
that  the  tax  would  thenceforth  be  not  collected.  A  writ  of 
mandamus  was  issued  to  compel  the  collection  of  this  charge, 
while  the  steamer  was  still  in  port,  and  after  hearing,  the 
peremptory  writ  was  denied. 

A  sketch  of  the  enactments  on  the  subject  of  the 
"  passenger  tax "  in  aid  of  the  Queen's  Hospital  becomes 
necessary  here.  On  the  15th  May,  1859,  a  general  act  was 
passed  to  "aid  in  the  establishment  of  hospitals  for  the 
benefit  of  sick  and  disabled  Hawaiian  seamen,*'  by  which  a 
tax  of  two  dollars  was  levied  upon  every  passenger  arriving 
from  a  foreign  port  at  any  of  the  ports  of  these  islands. 
This  was  payable  to  the  several  collectors  of  customs,  for  the 
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support  of  hospitals  for  the  benefit  of  sick  and  disabled 
Hawaiian  seamen.  This  tax  was  to  be  reported  to  the 
Minister  of  F.  nance  who  was  to  liold  the  same  subject  to  the 
disposition  of  the  Minister  of  the  Interior,  according  to  the 
requirements  of  the  Civil  Code  in  regard  to  the  hospital  tux 
on  Hawaiian  seamen.  Bv  the  Civil  Code,  Sec.  161,  all 
seamen  on  vessels  under  the  Hawaiian  flaor,  whether  engaged 
in  foreign  or  domestic  trade,  had  to  have  deducted  from  their 
wages  twenty-five  cents  a  montli.  This  was  to  be  paid  into 
the  treasury  to  be  held  as  a  '*  Marine  Hospital  Fund "  for 
the  relief  of  sick  and  disabled  Hawaiian  seamen  and  to  be 
disbursed  by  tbe  minister  for  the  relief  and  accommodafcion 
of  such  seamen  until  hospitals  should  be  established  for  that 
purpose.  There  were  other  provisions  establishing  a  fund 
from  the  unexpended  surplus  of  this  tax  for  a  marine  hos- 
pital. On  the  20th  April,  1859,  an  act  was  passed  authorizing 
the  Minister  of  Interior  to  grant  a  perpetual  charter  to 
persons  applying  therefor  for  the  establishment  of  a  hospital 
in  Honolulu  for  the  relief  of  sick  and  destitute  Hawaiians. 
The  Queen's  Hospital  was  then  incorporated  by  charter  of 
the  Minister  of  the  Interior,  authorized  bv  a  resolution  of 
the  King  and  Privy  Council  of  the  16th  June,  1859.  We 
understand  that  the  revenue  obtained  from  both  these 
sources  (from  seamen's  wages  and  passenger  tax)  was  paid 
over  to  the  trustees  of  the  Queen's  Hospital,  in  accordance 
with  biennial  appropriations  made  by  the  legislature.  Every 
appropriation  bill  from  1862  down  to  1882,  contains  items 
appropriating  moneys  to  **Hospital  Fund  (estimated  receipts)." 
The  amounts  vary  from  $2400  in  18(52  to  $17,000,  which  was 
the  amount  nppropriated  in  1882.  The  Minister  of  Finance's 
report  shows  $22,681.89  collected  for  that  period,  euding 
March  31st,  1882.  From  1882  to  1886,  the  item  in  the 
appropriation  bill  reads  "  Hospital  Fund  (estimated  receipts) 
all  receipts  to  be  paid  over  to  the  Queen's  Hospital,"  $15,000, 
or  whatever  sum  was  appropriated.  At  this  session  of  the 
legislature,  1882,  it  was  enacted  that  $2500  of  the  hospital 
tax  levied   upon  passengers  should  be  annually  reserved  by 
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tLe  trustees  of  the  Queen's  Hospital  and  distributed  by  the 
trustees  to  various  charitable  and  benevolent  societies  in 
Honolulu.  No  amount  is  appropriated  in  1888,  but  it  was 
enacted  by  Section  8  of  the  appropriation  bill  that  **tho 
hospital  tax  fund  shall  from  time  to  time  be  paid  over  to 
the  treasurer  of  the  Queen's  Hospital." 

In  1890,  the  system  was  changed,  and  the  tax  of  two 
dollars  to  be  paid  by  each  passenger  entering  these  islands 
from  abroad  was  abolished  and  a  port  charge  was  established, 
subjecting  every  vessel  arriving  from  a  foreign  port  at  any 
of  the  ports  of  these  islands  with  passengers  on  board  to  a 
tax  of  one  dollar  for  each  passenger.  The  new  law  enacted 
that  this  tax  "  should  form  a  part  of  the  port  charges  and 
shall  be  paid  to  the  collector  of  the  port,  and  no  collector, 
shall  grant  a  clearance  to  any  such  vessel  until  the  same  be 
paid."  This  legislation  was  accomplished  by  an  amendment 
of  the  Act  of  May  13th,  1859,  and  the  proceeds  were  to  be 
devoted  to  the  same  purposes  as  when  the  tax  was  paid  by 
the  passenger. 

There  being  some  dotibt  whether  this  tax  should  be  paid 
directly  to  the  Queen's  Hospital,  the  legislature  of  1892 
(Chap.  40  of  the  laws  of  the  year)  enacted  that  "  all  moneys 
heretofore  collected  and  now  unexpended,  and  all  moneys 
which  may  hereafter  be  collected  under  any  existing  or  future 
statute  authorizing  the  collection  of  any  hospital  tax,  shall 
be  paid  into  the  public  treasury  and  held  by  the  Minister  of 
Finance,  as  a  special  deposit  to  the  credit  and  for  the  benefit 
of  the  trustees  of  the  Queen's  Hospital.  Such  special  deposit 
shall  at  all  times  be  subject  to  the  order  of  said  trustees,  or 
such  officer  thereof  as  may  be  by  them  authorized,  and  shall 
be  by  such  trustees  devoted  to  the  purpose  of  said  Queen's 
Hospital."  With  this  law  in  view,  showing  that  the  legis- 
lature considered  the  Minister  of  Finance  as  the  mere  agent 
by  which  this  fund  should  be  collected,  the  legislature  did 
not  appropriate  the  hospital  tax.  It  did  not  consider  it  as 
public  revenue  subject  to  distribution  by  the  legislature. 
In  addition  to  this  special  tax  the  legislature  has,  without 
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intermption  from  1862  to  1892,  appropriated  biennially 
various  sums  as  "Aid  to  the  Queen's  Hospital."  This,  we 
believe,  is  all  the  legislation  on  the  subject.  To  summarize 
it :  From  1862  to  1890  a  tax  of  two  dollars  was  levied  upon 
all  passengers  for  the  benefit  of  the  Queen's  Hospital. 
Since  1890  a  port  chaise  of  one  dollar  for  each  passe ngei^ 
brought  is  levied  upon  all  ships  bringing  passengers  here  for 
the  same  object.  It  is  urged  upon  us  that  since  the  govern- 
ment has  uniformly,  with  but  one  exception  (iu  1879),  not 
collected  this  "  passenger  tax "  whether  imposed  upoa 
the  passenger  or  the  ship,  in  case  the  passengers  were 
immigrants  or  laborers  coming  hither  under  contracts 
with  the  Board  of  Immigration,  it  has  thus  put  a  ''con- 
struction "  upon  the  law,  holding  that  "  passengers "  who 
are  contract  laborers  are  not  "passengers  "  wit'  in  the  mean- 
ing of  this  tax  law.  We  admit  the  principle  laid  down  in 
Telephone  Co,  vs.  Telephone  Co.,  6  Haw.,  460,  that  "the 
contemporaneous  «and  uniform  interpretation  of  an  act  of  the 
legislature  by  an  executive  department  is  entitled  to  great 
weight  and  in  a  case  of  doubt  ought  to  turn  the  scale."  But 
the  government  had  nothing  in  this  statute  to  construe. 
There  was  nothing  doubtful  in  the  law.  The  government 
simply  decided  that  they  would  exempt  this  class  of  passen- 
gers from  this  tax.  Tlie  motive  for  so  doing  was,  as  stated 
to  us  in  argument,  the  unwillingness  on  the  part  of  the. 
government  to  add  to  the  planters  and  others  employing  these 
laborers  the  burden  of  paying  two  dollars  apiece  which  might 
or  might  not  be  chargeable  to  the  laborers,  according  to  the 
contract  between  them  and  their  employers.  As  we  have 
seen,  the  situation  is  now  materially  changed.  The  passen- 
ger does  not  now  pay  the  tax.  So  the  argument  as  to  light- 
ening the  expenses  of  the  employer  of  labor  fails.  The 
reasons  for  the  former  exemption  do  not  now  exist.  Then, 
too,  the  tax  does  not  now  go  into  the  public  treasury  ais  ti 
general  realization,  to  be  appropriated  to  the  hospitail  by  a 
vote  of  the  legislature.  It  is  now,  when  collected,  a  special 
deposit  and  not  subject  to  legislative  distribution  so  long  as 
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the  Act  of  1892  is  unrepealed.  The  government  is  a  mere 
depository  of  the  fund  as  the  law  now  stands.  By  the 
statute  there  is  no  discretion  vested  in  the  government  either 
as  to  the  collection  of  the  tax  or  its  distribution. 

The  duty  asked  by  the  petitioners  to  be  done  by  the 
Collector  General  is  a  ministerial  duty.  Mandamus  is  there- 
fore  the  proper  remedy.  Chapter  39  of  the  Acts  of  1876, 
Sec.  5,  authorizes  the  writ  to  be  directed  to  public  officers  to 
compel  them  to  fulfill  any  of  the  duties  attached  to  their 
offices,  (»r  which  may  be  legally  required  of  them.  In 
Castle  vs.  Kapena,  5  Haw.,  27,  it  was  held  that  mandamus 
lies  against  a  cabinet  minster  to  compel  the  performance  of 
purely  ministerial  duties.  Tais  leads  us  to  the  defense  made 
by  the  Collector  General  that  he  may  not  be  compelled  to 
exrict  this  tax  because  he  was  instructed  in  writing  by  the 
Minister  of  Finance  not  to  collect  it.  The  statute  relied 
upon  in  Sec.  525  of  the  Civil  Code  (Comp.  Laws,  pp.  149  and 
150).  "  In  relation  to  the  collection  of  duties,  and  in  all 
other  matters  relative  to  the  execution  of  the  revenue  laws, 
the  collectors,  and  other  officers  of  the  customs,  shall  obey 
the  written  instructions  of  the  Minister  of  Finance ;  and  in 
case  any  difficulty  shall  arise  as  to  the  true  construction,  or 
meaning  of  any  part  of  such  revenue  laws,  the  written 
decision  of  the  Minister  of  Finance  shall  be  conclusive  and 
binding  upon  such  collectors,  and  other  officers  of  the 
customs."  We  do  not  understand  that  it  is  claimed  that  a 
construction  of  a  revenue  law  made  by  a  Minister  of  Finance 
is  final  and  conclusive  on  all  pe7\^o}i8.  This  would  in  efi'ect 
create  a  legal  tribunal  higher  than  this  Court  The  statute 
merely  makes  such  construction  binding  upon  the  minister's 
subordinate  officers.  It  cannot  be  contended  for  one 
moment  that  this  law  deprives  persons,  who  conceive  that 
their  rights  are  injuriously  aflFected  by  a  construction  put 
upon  it  by  the  minister  from  seeking  redress  in  the  courts.- 
To  concede  this  would  be  to  sanction  an  usurpation  of  judicial 
authority.  The  effect  of  this  statute  is  that  such  rulings  of 
the  minister  must  be  followed  by  the  subordinate  so  long  as 
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they  are  unreversed  by  the  court  or  the  legislature.  This 
secures  uniformity  of  practice  and  prompt  action.  The 
statute  may  also  exempt  the  collector  who  obeys  the  minis- 
ter's instructions  from  personal  liability  in  a  suit  for 
damages — though  this  question  is  not  at  issue  here.  The 
legislature  has  not  in  this  instance  transferred  the  law-mak- 
ing power  to  the  minister.  If  it  had,  such  a  statute  would  be 
unconstitutional,  being  in  violation  of  Art  20  of  the  Constita- 
tiou  of  the  Eepublic,  which  requires  the  Executive,  Legis- 
lative and  Judicial  powers  of  the  Republic  to  be  preserved 
distinct. 

The  statute  of  1890,  imposing  this  tax  or  port  charge, 
clearly  and  distinctly'  fixes  a  peremptory  or  mandatoi*y  duty 
upon  the  Collector  Generiil,  not  involving  any  degree  of 
judgment  or  discretion  on  his  part.  This  being  the  case 
mandamus  will  lie.  High  on  Extraordinary  Remedies,  Sees. 
24  and  34,  and  cases  there  cited. 

The  Japanese  who  came  here  on  the  steamer  in  question 
were  "  passengers."  The  statute  of  1890  does  not  exempt 
the  ship  from  the  tax  when  its  passengers  are  "immigrants'* 
or  "  contract  laborers  to  the  Board  of  Immigration,"  or  any 
class,  quality  or  race  of  passengers.  We  find  the  statute  to 
be  plain  and  not  doubtful  in  any  of  its  terms.  The  Legisla- 
ture of  1890  could  well  have  exempted  ships  carrying  the 
class  of  passengers  under  discussion  from  this  tax,  but  they 
have  not  done  so,  and  the  Minister  of  Finance  cannot  supply 
by  construction  what  the  legislature  omitted. 

We  do  not  consider  that  the  clause  in  the  contracts  with 
Japanese  brought  here  by  the  Board  of  Immigration  that 
these  persons  shall  have  **  free  passage "  bears  upon  the 
question  whether  the  ship  bringing  them  shall  pay  the  port 
charge  for  the  benefit  of  the  Queen  s  Hospital.  The  law 
does  not  impose  the  tax  upon  the  passengers  themselves, 
and  it  is  too  violent  an  assumption  that  if  the  ship  paid  it 
the  ship  would  make  the  passengers  pay  it  back. 

It  was  suggested  that  the  Queen's  Hospital  has  a  remedy 
by  suit  on  the  respondent's  bond  as  Collector  General,  and 
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that  therefore  this  writ  should  not  issue.  Sec.  2  of  the  Act 
of  1876  defining  the  writ  of  mandamus,  is  as  follows : 
"The  object  of  this  order  is  to  prevent  a  denial  of 
justice,  and  it  therefore  issues  in  all  cases  where  the  law  has 
assigned  no  specific  relief  by  the  ordinary  means  of  relief,  if 
the  slowness  of  ordinary  legal  forms  is  likely  to  produce  such 
a  delay,  that  the  public  good  and  the  administration  of  justice 
will  suffer  from  it,  and  where  justice  and  reason  require  that 
some  mode  should  exist  of  redressing  a  wrong,  or  an  abuse 
of  any  nature  whatever." 

The  conditions  of  this  case  are  within  this  section.  The 
remedy  by  suit  on  the  bond  would  be  slow  and  uncertain, 
considering  the  fact  that  the  respondent  acted  under  instruc- 
tions from  his  superior. 

It  is  held  in  State  vs.  Dougherty,  45  Mo.,  294,  that  a  remedy 
by  suit  on  an  official  bond  for  non  performance  of  official 
duty  is  inadequate. 

High,  Ex.  Eem.,  Sees.  35  and  139. 

See  Li  re  Richardson^  G  Haw.,  216. 

Aikoe  vs.  Hayselden,  Id.,  534. 

In  Kendall  vs.  United  States,  12  Peters,  615,  the  court  held 
that  an  action  against  the  postmaster  general  for  damages 
would  not  be  an  adequate  remedy  for  his  neglect  of  his  official 
dut}^  in  withholding  certain  credits  from  a  contractor  for 
carrying  the  mail,  and  say :  "  If  the  denial  of  the  right  be 
considered  as  a  continuing  injury,  to  be  redressed  by  a  series 
of  successive  actions,  as  long  as  the  right  is  denied,  it  would 
avail  nothing  and  never  furnish  a  complete  remedy.  *  *  * 
It  would  be  a  remedy  in  name  only  and  not  in  substance ; 
especially  where  the  amount  of  damages  is  beyond  the  capa- 
city of  the  party  to  pay." 

We  therefore  hold  that  the  respondent  has  not  shown 
sufficient  reasons  to  justify  his  not  collecting  the  tax  and  a 
peremptory  mandate  to  collect  it  may  issue. 

When  this  case  was  argued  before  us  the  steamer  in  ques- 
tion had  left  the  port  without  paying  the  tax,  and  it  was 
agreed   between   the   Attorney-General    and   counsel  for  the 
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petitioQpr  that  this  fact  should  not  affect  the  detertuioation 
of  this  case,  they  desiring  a  decision  upon  the  law  involved. 

Carter  rf"  Carter,  for  petitioner. 

Attorney-General  IK  0.  Smith  and  his  Deputy,  A,  G,  it 
Rohertfion,  for  respondent. 


JAMES  B.  CASTLE,  Collector-General  of  Customs,  r«.  200 
CASKS  OF  SHOYU  and  other  Goods  alleged  to  be  the 
property  of  S.  OZAKI. 

Appeal  from  the  Circuit  Court  of  the  First  CmcuiT. 

Hearing,  September  28,  1894.     Decision,  October  18,  1894 

JUDD,    C.J.,    BiCKERTON    AND    FrEAR,    JJ. 

An  allegation  of  h  seizure  of  goods  by  the  C'ollector-Grenenil  for  the 
purpose  of  contiHcation  is  sufficient  to  give  the  Admiralty  Court 
jurisdiction  over  the  goods,  without  a  further  averment  that  the 
goods  are  still  in  his  possession,  and  without  a  further  seizure  by 
the  Marshal,  under  Section  0(17,  Compiled  Laws. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  libel  and  complaint  in  this  case  alleges  :  First,  that 
the  steamsliip  Gaelic  arrived  at  the  port  of  Honolulu  from 
Yokohama,  a  port  in  Japan,  having  on  board  foreign  mer- 
chandise mentioned  in  the  exhibit  attached,  which  were 
invoiced  to  S.  Ozaki,  of  said  Honolulu. 

-2d.  That  on,  to  wit,  the  ISth  day  of  May,  A.  D.,  18H 
the  said  goods  were  entered  at  the  custom  house  in  said  Hono- 
lulu, by  srtid  S.  Ozaki,  as  and  for  a  total  value  of,  to  wit,  one 
thousand  and  ninety-one  88-100  dollars  ($1,091.83),  whereas 
in  truth  and  in  fact  the  said  goods  then  and  there  were  of 
the  value  of,  to  wit,  three  thousand  six  hundred  and  .sixty- 
four  28-100  dollars  ($3,664.28),  as  this  libellant  is  informed 
by  competent  appraisers,  and  so  believes." 
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"  3d.  That  the  invoice  of  said  goods,  as  libellant  is  likewise 
informed  and  believes,  was  a  false  and  fraudulent  invoice  in 
respect  of  the  value  of  said  goods,  and  in  such  false  and 
fraudulent  condition,  was  by  the  said  S.  Ozaki,  passed  through 
the  said  custom  house." 

"4th.  That  said  goods  thereupon  became  liable  to  seizure 
and  confiscation,  and  that  this  libellant  has  seized  the  same 
for  said  purpose." 

"  5th.  That  all  and  singular  the  matters  herein  stated  are 
true,  and  within  the  jurisdiction  of  this  Honorable  Court." 
And  prays  for  process  against  the  said  goods,  and  that  said 
Ozaki  and  all  other  persons  claiming  any  interest  therein 
may  be  summoned  to  appear  to  answer  the  libel ;  and  that 
said  goods  may  be  declared  forfeited  and  confiscated  to  the 
Hawaiian  Government  and  be  sold  as  required  by  law,  and 
for  such  other  relief  or  order  as  may  be  just. 

The  order  for  process  as  prayed  for  was  made  ;  and  return 
of  service  made  on  the  summons  August  14th,  1894.  On  the 
31st  of  the  same  month,  said  S.  Ozaki  filed  a  plea  to  the 
jurisdiction  wherein  he  submits  and  says,  "  that  it  does  not 
appear  from  said  complaint  or  libel  that  this  court  has  any 
jurisdiction  to  hear  and  determine  this  cause,  for  the  reason 
that  it  does  not  appear  from  and  by  said  complaint  or  libel 
that  the  goods  therein  alleged  to  have  been  falsely  and 
fraudulently  entered  and  passed  through  the  custom  house 
at  Honolulu,  or  any  of  the  same,  are  now,  or  were  at  the 
time  of  the  filing  of  said  complaint  or  libel,  in  the  custody  of 
said  collector-general,  or  elsewhere  within  the  territorial 
jurisdiction,  or  within  the  custody  or  control  of  this  court,  or 
of  any  of  its  officers.  Wherefore  this  appearer  submits  and 
prays  that  said  complaint  or  libel  may  be  dismissed,  with 
costs  to  this  appearer." 

After  argument  by  counsel  on  both  sides  the  libel  was  dis- 
missed, and  the  Attorney-General,  on  behalf  of  said  libellant 
appealed  from  the  said  order  dismissing  the  libel  to  this 
court. 

The  only  question  now  before   this  court  for  consideration 
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is :  Are  the  allegations  in  the  libel  sufficient  to  bring  ihc 
matter  within  the  jurisdiction  of  the  Admiralty  Court  ?  We 
are  of  the  opinion  that  they  are. 

It  is  contended  by  respondent's  counsel,  "  that  it  is  essen- 
tml  to  the  jurisdiction  of  the  court  that  the  res  should  be  in 
the  custody  and  under  the  control  of  the  court.  Such 
custody  may  be  either  actual  or  constructive,  but  it  must 
exist,  and  should  be  alleged  in  the  libel  or  otherwise  be  made 
to  appear  as  existing."  This,  in  the  main,  is  our  understand- 
ing of  the  law,  and  is  undoubted.  Several  other  points  are 
raised  and  argued  by  respondent's  counsel,  which  may 
perhaps  be  properly  raised  in  the  trial  of  the  case  on  its 
merits,  but  are  not  for  our  consideration  now  on  this 
appeal. 

Sec.  667  of  the  statute,  Corap.  Laws,  p.  191,  provides  that 
all  goods  seized  shall  remain  in  the  custody  of  the  collector 
or  other  officer  of  the  customs,  until  it  shall  be  ascertained 
whether  the  same  are  liable  to  forfeiture  or  not.  This  must 
be  construed  to  mean  that  the  collector  or  customs  authorities 
are  made  by  law  tl)e  custodians  of  the  goods  seized,  pending 
the  pioceedings  and  judgment  of  a  court  of  competent 
jurisdiction.  The  statute  provides  a  complete  course  of 
procedure  in  case  of  a  violation  of  the  same. 

The  libellant  alleges  that  he  has  seized  the  goods  in 
question  for  the  purpose  of  confiscation,  and  it  is  only  fair  to 
presume  that  he  has  followed  the  course  of  procedure  laid 
down  in  the  statute,  until  it  is  shown  to  the  contrary ;  and 
that  he,  the  libellant,  still  has  the  custody  or  control  of  the 
seized  goods. 

Sec.  668  provides  for  the  trial  of  cases  where  the  goods 
liave  been  released  on  bond  pending  the  proceedings,  showing 
beyond  any  question  that  the  law  does  not  make  it  necessary 
that  the  goods  should  be  transferred  from  the  collector  to  the 
marshal  or  other  officer  of  the  court. 

In  the  case  of  *»  The  Brig  Ann,"  9  Cranch,  p.  289,  Mr. 
Justice  Story,  who  delivered  the  opinion  of  the  court,  in 
speaking   of   the   actual  and   constructive   possession  of  the 
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goods,  held  that  the  property  was  in  the  constructive  posses- 
sion of  the  court  *'  when  by  a  seizure  it  is  held  to  ascertain 
and  enforce  a  right  or  forfeiture  which  can  alone  be  decided 
by  a  judicial  decree  in  rem." 

The  allegations  in  the  libel  that  the  goods  in  question  had 
beeu  brought  in  the  vessel  into  the  port  of  Honolulu,  and 
entered  in  the  custom  house  at  Honolulu  and  had  been 
seized  by  the  collector  general,  who  is  by  statute  the 
collector  of  the  port  of  Honolulu,  are  sufficient  to  show  that 
the  goods  were  then  in  Honolulu,  which  is  within  the  terri- 
torial jurisdiction  of  the  Circuit  Court,  First  Circuit. 

The  plea  to  the  jurisdiction  should  have  been  overruled 
and  the  decree  and  order  dismissing  the  libel  now  appealed 
from  should  be  reversed. 

And  it  is  so  ordered. 

jy.  0.  Siniili,  Aitorney-General,  for  libellant. 

( '.   jr.  Ash  ford,  for  libellee. 


REPUBLIC  OF  HAWAII  vs,  BEN.  GALLAGHER. 

Maim.     Exceptions  from   May   Term,  1894,  of  the  Circuit 

Court,  First  Circ.'uit. 

Hearing,  October  2,  1894.    Decision,  October  15,  1894. 

JuDD,  C.J.,  Bickerton  and  Frear,  J  J. 

A  charge  of  muim  by  biting^  und  tearing"  off  iin  ear  under  Penal  ('ode, 
C'hap.  9,  See.  8,  is  sustained  by  proof  that  a  portion  of  the  rim  of 
the  ear  was  bitten  off. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  case  came  on  for  trial  at  the  May  Terra,  1894,  of  the 
Circa  it  Court,  for  the  First  Circuit,  and  resulted  in  a 
unanimous  verdict  of  "  guilty  as  charged,"  with  a  recommen- 
dation   to    mercy,    and    the    defendant    was    sentenced    to 
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imprisonment  at  hard  labor  for  six  months,  and  a  fine  of  five 
dollars.  A  motion  for  a  new  trial  was  made,  and  after 
argument  was  overruled. 

The  matter  now  comes  here  on  a  duly  allowed  bill  of 
exceptions,  covering  several  grounds  of  exception,  but  the 
only  points  presented  to  us  in  argument  and  briefs  for.  our 
consideration  are,  first,  the  form  of  the  charging  part  of  the 
indictment ;  and  second,  the  construction  to  be  put  iipon  the 
statute  under  which  the  defendant  is  charged.  The  charging 
part  of  the  indictment  is  as  follows  :  **  With  force  and  arms 
in  and  upon  one  Bert  Peterson,  feloniously,  maliciously  and 
forcibly,  and  without  authority  or  justification  by  law,  and 
with  intent  then  and  there  the  said  Bert  Peterson  to  maim,  dis- 
figure and  mutilate,  did  make  an  assault  and  did  feloniously 
and  maliciously  bite  and  tear  off  the  right  ear  of  the  said 
Bert  Peterson,  contrary  to,"  &c.,  &c.  The  statute  under 
which  the  charge  is  laid,  Chap.  IX.,  Sec.  3,  Penal  Code,  is  as 
follows  :  "  Whoever  with  malicious  intent  to  maim,  or  dis- 
figure or  mutilate,  shall  cut  out  or  maim  the  tongue,  put  out 
or  destroy  an  eye,  cut  or  tear  off  an  ear,  cut  or  slit  or  muti- 
late the  nose  or  lip,  or  destroy  or  disable  any  limb,  member 
or  bodily  organ  of  another,  shall  be  punished,"  &c.,  ire.  It 
seems  to  us  that  these  two  points  must  be  taken  and  consid- 
ered together.  It  is  contended  by  defendant  that  the  statute 
provides  for  offenses,  one  of  a  greater  and  the  other  of  a  less 
degree.  We  are  not  of  that  opinion ;  it  is  very  plain  and 
clear  and  can  only  mean  just  what  it  says.  The  offense  of 
destroying  or  disabling  any  member  or  bodily  organ  as  pro- 
vided for  in  the  last  part  of  the  section,  this  being  by  counsel 
considered  the  lesser  offense,  was  evidently  not  so  considered 
by  the  legislature,  but  was  added  in  general  terms  to  cover 
all  other  acts  of  main  not  specially  enumerated  in  the  earlier 
part  of  the  section.  There  is  only  one  punishment  provided, 
not  two  or  more  as  in  offenses  where  there  are  degrees,  as  in 
larceny,  manslaughter,  &c.,  &c.,  where  the  punishment  is  pro- 
vided for  each  degree.  In  this  statute  the  punishment  is  left 
to   the   discretion  of  the   court,   a  fine   of  from  one  cent  to 
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$1000,  and  any  term  not  to  exceed  ten  years ;  it  might  be 
even  one  hour ;  it  is  left  to  the  court  to  impose  such  a  pun- 
ishment as  the  circumstances  of  the  case  and  the  extent  of 
the  injury  inflicted  demand.  This  is  as  it  should  be,  for  in 
cases  charged  under  this  law  the  injuries  might  be  of  a  very 
serious  or  of  a  very  slight  nature,  and  yet  be  within  the 
meaning  of  the  statute. 

Defendant's  counsel  in  his  brief  says :  **  If  our  statute 
only  provided  for  the  tearing  or  cutting  off  of  an  ear,  it  is 
considered  that  the  evidence  would  have  supported  the  con- 
viction," but  c(mtends  that  the  evidence  only  proving  a. 
mutilation  of  a  member  or  organ,  the  proof  was  not  sufficient 
to  sustain  the  verdict,  which  is  claimed  to  be  contrary  to  the 
law  and  evidence. 

The  case  of  State  vs.  Girkin^  1  Iredell  Rep.  121,  reported  in 
Arch.  Grim.  Pract.  &  Plead.,  vol.  2,  p.  15,  is  from  North  Caro- 
lina. There  the  charge  was  that  the  defendant  **  unlawfully, 
and  on  purpose,  did  bite  off  the  left  ear  of  one  James  Watson 
*  *  *  with  intent  to  disfigure  the  said  James  Watson," 
Ac,  &c.  The  evidence  showed  that  defendant  and  Watson 
had  engaged  in  a  fight  and  after  Watson  had  bitten  defen- 
dant's finger,  the  latter  bit  off  a  piece  of  Watson's  ear,  about 
an  inch  along  the  rim  of  the  ear  and  about  a  quarter  of  an 
inch  deep.  The  defendant's  counsel  insisted  that  the  biting 
off  part  of  the  ear  did  not  come  within  the  statute.  The 
jury  were  instructed  that  it  was  not  necessary  that  the  whole 
of  the  ear  should  be  taken  off,  it  being  sufficient  if  a  part  was 
taken  off,  and  was  so  large  as  to  make  it  perceptible  to 
any  one  that  a  part  of  the  ear  was  gone.  On  appeal  on  this 
point  the  lower  court  was  sustained. 

In  the  case  of  Thomas  Slattery  vs.  The  State,  XLI.  Texas 
Reports,  p.  319,  it  was  held  that  "  the  offense  of  maiming  is 
complete,  though  the  member  of  which  the  party  was  de- 
prived was  put  back  to  its  proper  place  and  afterwards  grew 
there."  In  the  case  at  bar  the  portion  of  the  ear  that  was 
torn  off  was  sewn  on  and  part  of  it  healed  or  grew  there. 

In  the  case  of   Ryerson  vs.  Grover,  et  aL,   1  N.  J.  p.  523,  it 
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was  held  that  "  if  the  nose  was  bitten  oS,  it  is  a  catting  oflF 
within  the  meaning  of  the  statute." 

"  To  constitute  a  biting  off  an  ear  the  whole  ear  need  not 
be  taken  away,  provided  enough  be  removed  to  impair  the 
personal  appearance  and  render  the  individual  less  comely/' 
14  A.  &  E.  Encycl.  Law,  p.  994,  note. 

The  question  was  properly  left  to  the  jury  ;  it  was  for  them 
to  say  whether  or  not  Peterson's  personal  appearance  was  in 
fact  impaired ;  they  were  to  judge  from  the  evidence  of  Dr. 
Cooper  and  their  own  observation  of  Peterson  who  was 
before  them  as  a  witness.  The  charge  of  the  court  was  very 
clear  and  plain  on  this  point.  The  facts  in  this  case  were 
left  entirely  to  the  jury. 

'*  In  general  it  may  be  said,  that  in  an  indictment  for  maim, 
whether  or  not  it  be  absolutely  necessary  to  employ  the 
exact  words  of  the  statute,  it  is  well  settled  that  the  offense 
as  to  facts  and  circumstances  must  be  brought  within  the 
provisions  and  limitations  of  the  statute  creating  it,  either^by 
use  of  the  terms  employed  in  the  Act,  or  others  clearly  and 
necessarily  equivalent." 

14  A.  &  E.  Encycl.  Law,  p.  996. 

We  are  of  the  opinion  that  the  indictment  in  this  case  was 
sufficient  in  all  respects,  and  the  proofs  sustained  the  charge 
there  made,  and  the  verdict  of  **  guilty  as  charged  "  should 
stand.     We  see  no  reason  for  a  new  trial. 

The  exceptions  are  overruled. 

IV.  A.  Khiney  and  Deputy  Attorney-General^  A,  6r.  M.  Robert- 
son,  for  prosecution. 

Cecil  Brown,  for  defendant. 
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W.  C.  ACHI  v8,   J.  ALAPAI  AND  MAEY  ALAPAI 

Appeal    on    points    of    law    from    Distkict    Magistrate   of 

Honolulu. 

Hearing,  December  17,  1894.        Decision,  January  2,  1895. 

judd,  c.j.,  bickerton,  j.,  and  cooper,  circuit  judge,  who 

SAT   IN   PLACE   OF   FrEAR,   J.,   ABSENT   FROM   ILLNESS. 

An  affidavit  in  replevin  required  by  sub-division  3,  Sec.  2,  Chap.  88, 
Laws  of  1884,  following  the  Hawaiian  version,  is  sufficient— it  not 
appearing  to  the  Court  that  there  is  any  radical  and  irreconcilable 
difference  between  the  English  and  Hawaiian  versions  of  said  statute. 

Defects  in  an  affidavit  in  replevin  do  not  affect  the  cause  of  action  itself 
—  only  the  right  to  obtain  immediate  ixteehsion. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  plaintiff  brought  an  action  in  the  District  Court  of 
Honolulu  to  recover  possession  of  a  horse  and  claimed  and 
obtained  its  delivery  to  hira  upon  aii  affidavit.  The  defen- 
dant, J.  Alapai,  disclaimed  all  interest  in  or  possession  of  or 
control  over  the  horse.  The  defendant,  Mary  Alapai,  moved 
that  "  the  case  be  stricken  from  the  calendar  and  dismissed 
for  that  the  conditions  precedent  to  the  issue  of  a  writ  of 
replevin  under  the  provisions  of  the  statute  have  not  been 
complied  with."  The  motion  was  gi-anted  and  the  plaintiff 
appealed  to  this  Court  on  the  point  of  law  involved.  Objec- 
tion is  made  by  defendants'  attorney  that  the  appeal  is  not 
perfected  in  that  the  certificate  of  appeal  does  not  distinctly 
set  out  the  point  of  law  appealed  from.  We  think  that  it 
does.  The  motion  to  dismiss  is  in  writing  and  it  sufficiently 
appears  therein  wh.at  the  law  point  appealed  to  this  Court  is. 

Counsel  for  defendants  has  indicated  the  particular  condi- 
tion precedent  which  he  says  has.  not  been  complied  with— 
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the  non-coinpliaace  of  plaintifTs  affidavit  with  subdivision  3 
of  Sec.  2  of  Chap.  38  of  the  Laws  of  1884,  respecting  actions 
to  recover  personal  property.  This  reads  in  the  English 
version — The  affidavit  must  show  that  the  property  "  has 
not  been  taken  for  a  tax,  assessment  or  fine  pursuant  to 
statute,"  Ac.  The  Hawaiian  version  is  "  Aole  i  laweia  ua 
waiwai  nei  no  kekahi  aie  a  hoopai  paha  e  like  me  ke  kana- 
wai,"  &c. 

Counsel  for  defendants  contends  that  the  phrase  in  the 
English  version  that  the  property  has  not  been  taken  for  "a 
tax,  assessment  or  fine  pursuant  to  a  statute,"  is  not  complied 
with  by  the  allegation  that  the  property  was  not  taken  "  no 
kekahi  aie  a  hoopai  paha  e  like  me  ke  kanawai."  He  claim.s 
that  the  word  '*  aie "  which  literally  means  a  "  debt,"  and 
the  word  "  hoopai "  which  literally  means  a  "  fine,"  do  not 
express  the  phrase  a  *'  tax,  assessment  or  fine." 

It  is  evident  that  the  translator  of  the  statute  took  the 
general  word  "aie"  as  expressing  the  idea  of  the  two  Eng- 
lish words  tax  or  assessment.  We  think  it  well  might  mean 
them.  "  Aie  "  means  in  its  context,  an  obligation,  an  owing 
or  an  indebtedness  created  by  law.  If  a  person's  property 
is  taken  for  a  tax  or  assessment  in  pursuance  of  law  it  can 
only  be  so  because  he  has  incurred   some  obligation  therefor. 

At  any  rate  the  legislature  considered  the  two  expressions 
in  the  several  versions  of  the  statute  to  be  equivalent  and  we 
do  not  find  that  the  difference  between  them  is  so  radical 
and  irreconcilable  as  to  compel  us  to  hold  that  the  English 
version  should  control.     We  think  the  affidavit  was  sufficient. 

But  it  was  error  to  dismiss  the  cause  even  if  the  affidavit 
did  not  comply  with  the  statute.  Reference  to  the  statute 
of  replevin  makes  it  clear  that  the  proceedings  by  which  a 
plaintiff  may  obtain  immediate  possession  of  personal  prop- 
erty for  which  he  brings  action  to  recover  are  entirely 
independent  of  such  action.  He  may  not  desire  the  im- 
mediate possession  of  the  property  and  not  file  any  affidavit. 
In  such  case  the  action  would  proceed  and  the  title  to  the 
property  be  tried.     The  legal  effect  of  a  defective  affidavit  in 
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replevin  would  be  merely  to  annul  the  delivery  taken  in  pur- 
suance of  it.  The  legality  of  the  seizure  is  the  only  question 
involved  and  not  the  right  in  the  property.  We  so  held  in 
Ah  Leong  vs.  Kee  You,  8  Haw.,  418. 

The  appeal  is  sustained  and  the  cause  remanded  to  the 
District  Court  of  Honolulu  for  further  proceedings. 

W.  C.  Achi,  for  plaintiff. 

F.  V.  Ashford,  for  defendant. 


HANG   FOOK,    Plaintiff   in    Error,    vs.    THE    REPUBLIC 
OF  HAWAII,  Defendant  in  Error. 

Writ  of  Error. 

Hearing,  December  17,  1894.      Decision,  January  19,  1895. 

judd,  c.j.,  bickerton,  j.,  and  cooper,  circuit  judge,  who 

SAT    IN    PLACE   OF   FrEAR,    J.,    ABSENT   FROM    ILLNESS. 

In  a  charge  of  selling  opium  ag"aiiist  two  defendants,  one  receiving  the 
raonej'  and  the  other  delivering  the  opium,  they  having  a  full 
knowledge  and  understanding  of  what  each  was  doing,  the  sale  was 
complete  ;  Jis  they  hoth  ''  took  part  "  they  were  both  guilty. 

Where  several  join  in  an  offense  they  may  be  jointly  or  severally 
indicted. 

The  fact  that  several  are  indicted  jointly  renders  the  indictment  none 
the  less  an  indictment  against  each  of  them  individually. 

The  CJourt  will  not  reverse  a  verdict  on  error  where  the  record  show-s 
that  it  was  based  on  the  credibility  of  witnesses  or  the  weight  of 
evidence. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  plaintiflF  in  error,  Hang  Fook,  and  one  Ah  Kau,  were 
charged  jointly  and  convicted  in  the  District  Court  of  Hono- 
hilu,  on  a  charge  of  selling  and  furnishing  opium  contrary  to 
law ;  an  appeal  was  taken  to  the  Circuit  Court  of  the  First 
Circuit,  and  the  case  tried  at  the  August  Term  of  said  Circuit 
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Court  with  a  jury  od  the  same  charge  as  that  made  in  the 
District  Court,  the  verdict  being  a  unanimous  one  of  guilty. 
A  motion  for  a  new  trial  was  made  by  Hang  Fook,  which  was 
denied,  and  exceptions  were  taken  to  the  denial  of  said  motion, 
which  exceptions  were  heard  by  this  Court  and  overruled, 
and  the  matter  is  now  here  on  a  writ  of  error,  allowed  hy 
tbis  Court  and  addressed  to  the  clerk  of  said  Circuit  Court. 

The  assignments  of  error  are — 

"  1st.  That  the  record  shows  that  the  petitioner  and  said 
Ah  Kau  were  jointly  charged  with  and  convicted  of  selling 
opium  contrary  to  law,  whereas  the  plaintiflf  in  error  claims 
that  there  is  in  law  no  such  joint  offense." 

"  2d.  That  the  record  shows  that  the  petitioner  and  Ah 
Kau  were  jointly  charged  with  and  convicted  of  selling  opium 
contrary  to  law,  whereas  the  plaintiff  in  error  claims  that  the 
evidence  in  the  case  as  shown  by  the  record  fails  to  show 
that  any  such  joint  offense  was  committed." 

As  to  the  first  error  assigned,  the  counsel  for  Hang  Fook 
in  his  brief  says — "The  first  error  assigned  is  upon  examina- 
tion of  the  cases  not  especially  relied  upon."  We  are  of  the 
opinion  that  it  cannot  be  relied  upon.  The  rule  is  that  where 
several  may  join  in  the  commission  of  the  offense  they  are 
properly  united  in  the  same  indictment. 

Com.  V8.  Tower,  et  ah,  8  Met.  527. 

Our  statute  also  provides  that  **  all  who  take  part  in  the 
commission  of  any  offense  *  *  *  shall  be  deemed  prin- 
cipals therein." 

Penal  Code,  Ch.  5,  Sec.  1. 

In  selling  or  dealing  in  opium  there  is  nothing  to  prevent 
several  persons  taking  part  in  the  sale,  therebj'^  taking  part 
in  the  commission  of  an  offense.  This  might  be  illustrated 
in  many  ways. 

As  to  the  second  error  assigned.  It  appears  from  the 
evidence  that  one  Chun  Choy  (an  informer)  visited  the  house 
of  Hang  Fook  and  Ah  Kau  on  two  occasions  within  one  hour 
on  the  night  of  July  12th,  1894;  the  first  time  he  purchased 
50  cents  worth  of  opium  from  Hang  Fook,  who  delivered  it 
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to  him.     The  money  was  put  in  the  tray.  Ah  Kau  was  laying 

OD  the  floor,  but  had   previously  opened  the  door  for  Chun 

Choy.     The  second   time  he   went,    the   same   man  Ah  Kau 

opened  the  door,  there  were  three  or  four  men  in  the  room, — 

he  asked  Ah  Kau  where  Hang  Fook  was,  he  answered  that  he 

was  in  the  back  room  and  asked  what  Chun  Choy  wanted ;  he 

told  Ah  Kau  he  wanted   to   buy  more  opium   and  gave   him 

50  cents.     Ah   Kau  then   told  Hang  Fook   to  give   him  the 

opium,  which  he  did.     Hang  Fook  heard  what  was  said,  for 

he  was  only  a  short  distance  off,  from  the  description  given — 

only  a  very  few  feet.     Hang  Fook  told  Ah  Kau  to   take  the 

money  and   then  delivered   the  opium   himself.     The  money 

that  was  paid  was   marked   and  afterwards  came    from    the 

possession  of  Ah  Kau.     The  evidence  of  Ah  Mon  corroborates 

the  testimony  of  Chun  Choy  as  to  the  second  sale,  he  having 

gone  with  Chun  Choy  on   that  occiision  and  remained  on  the 

veranda  but  saw  and  heard  all  that  took  place.     The  evidence 

of  Ah  Kau  is  clear  and   positive  as  to  the  fact  that  Chun 

Choy  was  there  that  night  and   bought   opium   from   Hang 

Fook.  but  Ah  Kau   denies  that  he   had   anything  to   do  with 

the  sale,  but  admits  that  Hang  Fook  told  him  to  take  care  of 

the  money  for  him.      In   our   opinion   the   evideifce    clearly 

shows  that  the  two  men   (defendants)   acted  in  concert  and 

with  a  full  knowledge   and  understanding  of  what  each  was 

doing.     In  a  charge  of  selling  opium  against  two  defendants 

we    hold    that    if   one    received    the    money    and    the    other 

delivered  the  opium  for  which  the  money  was  paid,  with  a 

full  knowledge  and  understanding  of  what  each  was  doing,  the 

sale  was  complete,  and  as  they  both  "  took  part  '*  thej'   were 

both  guilty.     "  If  several  be  engaged  in  the  commission  of  the 

8ame  offense   they  may  be    joined  in  the  same  indictment,  or 

may  be  separately  indicted."     1  Archibald  (Waterman)  p.  315 

and  cases  there  cited. 

It  is  contended  by  the  prosecution  that  it  is  immaterial 
whether  the  sale  was  made  jointly  or  by  Hang  Fook  alone, 
as  it  is   well  settled  that  in  an  indictment  against  two    or 
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more  the  charge  is  several  as  well  as  joiot,  and  cites  a  iiuml>er 
of  cases  in  support. 

These  cases  support  this  contention.  In  a  very  recent  case 
from  Rhode  Island  decided  December,  1892,  it  was  held  that 
**  where  several  join  in  the  commission  of  an  oflFense  they 
may  be  indicted  ^ther  jointly  or  severally,  but  the  fact  that 
they  are  jointly  indicted  renders  the  indictment  none  the  less 
an  indictment  against  each  of  them  individually."  See  Sfah 
vs.  O'Brien,  et  al,,  25  At.  Rep.,  p.  910. 

We  are  of  the  opinion  that  the  evidence  in  the  case  as 
shown  by  the  record,  not  only  shows  a  sale  by  Hang  Fook 
alone  but  also  a  joint  sale  by  Hang  Fook  and  Ah  Kau,  on  the 
date  charged. 


Sec.  5  of  the  Act  "  to  define  Writs  of  Error,"  laws  of  1892, 
p.  272,  reads:  "There  shall  be  no  reversal  on  error  of  anv 
finding  depending  on  the  credibility  of  witnesses  or  the 
weight  of  evidence."  The  verdict  of  the  jury  in  the  case  at 
bar  could  only  have  been  based  "  on  the  credibility  of 
the  witnesses  or  the  weight  of  evidence."  These  are  matters 
for  exception ;  but  there  might  be  a  case  where  there  was  no 
evidence  to  support  the  verdict,  and  then  a  writ  of  error 
might  be  the  proper  method  of  procedure ;  but,  in  the  case 
at  bar,  there  is  considerable  evidence  on  which  the  jurv 
could  find  the  verdict  they  did. 

The  writ  is  denied. 

A.  S.  Harticell  and  C  W,  Ashford,  for  plaintiff  in  error. 

Deputy  Attorney-General,  A.  G.  M.  Robertson,  for  defendant 
in  error. 
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VITTORIANO  OHERA  vs.  J.  D.  ACKERMAN. 

In  Equity.     Appeal  from  Circuit  Judge,  Third  Circuit. 
Hearing,  December  17,  1894,     Decision,  February  12,  1895. 

JUDD,    C.J.,    BiCKERTON,    J.,   AND    ClKCUIT  JUDGE  WjaiTING,    WHO 
SAT  IN  PLACE  OF  Mr.  JUSTICE  FrEAR,  ABSENT  FROM  ILLNESS. 

(I)  The  asHignorof  a  lessee  having  assigned  to  tlie  assignee  all  his  in- 
terest in  the  leasehold  estate  need  not  be  a  party  to  a  bill  for  specific 
performance  of  a  covenant  in  the  said  leat^e  for  renewal  thereof. 

(2 1  A  covenant  was  in  the  lease  for  a  renewal  to  the  lessee  or  his  assigns 
"  upon  his  or  their  request  on  or  before  the  termination  of  the  term 
in  and  by  said  lease  limited ; '' — the  assignee  of  the  lessee  on  a 
refusal  to  renew  being  made  to  him,  filed  his  bill  for  specific  per* 
formance  (on  the  20th  September,  1894)  before  the  original  term  of 
the  lease  had  expired  (October  25,  1894).  Held,  the  lessee  was  enti- 
tled to  his  renewal  whenever  he  made  his  request,  and  being  refused 
could  bring  his  bill  before  the  lease  expired. 

(H)  Where  a  bill  is  demurred  to  and  not  decided,  nor  the  time  for  hear* 
ing  on  the  merits  set,  the  expenses  of  witnesses  summoned  by  defen- 
dant to  attend  cannot  be  taxed  against  plaintiff. 

(4)  Equity  has  jurisdiction  to  specifically  enforce  a  covenant  for  renewal 
of  a  lease. 

(o)  In  suits  between  proper  parties  relating  to  the  same  subject  matter 
several  species  of  relief  may  be  prayed  for  though  each  might  bt^ 
the  subject  of  a  separate  suit. 

Opinion  of  the  Court,  jby  Judd,  C.J. 

As  appears  from  the  bill  the  original  owners  of  the  land  in 
question  situate  at  Honuaino,  North  Kona,  Hawaii,  were 
Ann  Cavanagli  and  Thos.  E.  Cavanagh,  who  on  the  22d  No- 
vember, 1884,  executed  a  lease  of  the  same  to  John  Costa, 
for  a  term  of  ten  years  from  the  25th  October,  1884.  The 
lease  contained  a  covenant  to  renew  the  same  upon  the 
request  of  the  lessee  or  his  assigns  on  or  before  the  termina- 
tion of  the  terra   in  and  by  said  lease  limited.     On  the  9th 
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May,  1894,  John  Costa  sold  and  assigned  all  his  right  and 
interest  in  the  lease  to  the  plaintiff,  V.  Ohera.  Meanwhile 
the  Cavanaghs  had  sold  the  land  in  question  to  the  defeu- 
dant,  Ackerman. 

On  the  2d  July,  1894,  and  often  thereafter,  Ackerman  was 
requested  on  behalf  of  plaintiff  to  execute  a  renewal  of  the 
lease,  which  was  refused  by  defendant  who  denied  plaintiff's 
right  to  such  renewal.  On  the  17th  August,  1894,  the  de- 
fendant forcibly  dispossessed  the  plaintiff  from  the  premises 
and  has  since  excluded  him  therefrom.  The  plaintiff  prays 
that  the  defendant  be  decreed  to  execute  a  renewal  of  said 
lease  to  plaintiff  for  ten  years  from  the  time  of  the  expiration 
of  the  lease  ;  that  he  be  reinstated  in  the  possession  of  the 
premises  and  that  damages  be  awarded  him  for  his  wrongful 
expulsion  from  the  premises  and  for  further  relief. 

The  defendant  claims  as  ground  for  demurrer  that  equity 
has  no  jurisdiction.  We  answer  that  equitj'  has  jurisdictiou 
to  enforce  specific  performance  of  a  covenant  for  renewal  of  a 
lease,  for  in  such  case  the  damages  for  withholding  such 
renewal  cannot  be  accurately  determined. 

The  bill  is  i;ot  demurrable  for  non-joinder  of  Costa, — the 
original  lessee,  plaintiff's  assignor.  He  had  no  remaining 
interest  in  the  lease  as  shown  in  the  bill.  A  complete  decree 
can  be  made  upon  this  bill  between  the  parties. 

Willard  vs,  Taylcn\  8  Wall.,  557. 

Gibhs  VH.  Blaciwdl  37  111.,  191. 

Allen  vs.  Woodruff,  96  III,  11. 

The  bill  is  claimed  to  be  demurrable  because  it  is  brought 
prematurely,  before  the  lease  expired  and  it  is  urged  that 
uon  constat  that  the  lessor  would  not  have  executed  the 
renewal  before  the  term  expired.  The  question  then  is  at 
what  time  could  the  lessee  demand  the  renew^al?  The 
covenant  made  by  the  lessor  must  be  construed  more  strongly 
against  himself  as  its  maker,  and  we  are  of  opinion  that  the 
clause  in  the  lease  gives  the  option  to  demand  the  renewal 
at  any  time  before  the  expiration  of  the  term.  The  bill 
alleges   repeated   requests   for  renewal  from  the  9th  May  to 
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the  17th  August — and  at  that  date  the  plaintiff  was  forcibly 
ejected  from  the  premises. 

Certainly  after  this  action  of  the  lessor,  the  justification 
for  which  does  not  appear,  the  lessee  was  not  bound  to  make 
a  uew  demand. 

In  cases  where  the  covenant  is  to  renew  the  lease  at  its 
expiration,  it  has  been  held  that  the  lessee  is  not  bound  to 
wait  until  the  actual  termination  of  the  lease  before  he  makes 
his  election  to  have  the  lease  renewed. 

Tracy  vs.  Albany  Exchanrje  Co.,  7  N.  Y.,  472. 

Darling  vs.  Hoban,  53  Mich.,  599. 

1  Taylor,  Landlord  &  Tenant,  Sec.  332. 

As  to  the  point  made  in  argument  that  the  relief  prayed 
for  is  demurrable, — that  the  plaintiff  may  have  damages  for 
the  forcible  dispossession  from  the  premises.  We  do  not  find 
that  it  was  made  a  ground  of  demurrer.  The  first  relief 
asked  for  is  that  the  covenant  to  renew  be  specifically 
enforced.  This  is  a  sufficient  ground  for  equitable  relief  and 
if  the  bill  sets  up  anotlupr  claim  which  upon  its  face  contains 
no  equity,  the  bill  is  not  multifarious.  Beach,  Modern  Eq. 
Practice,  Sec.  125  and  cases  cited.  Every  case  must  be 
governed  by  its  own  circumstances  and  the  question  of  multi- 
fariousness is  left  to  the  discretion  of  the  court.  The  bill  to 
be  multifarious  must  contain  several  matters  distinct  from 
each  other.  In  suits  between  proper  parties  relating  to  the 
same  subject  matter  several  species  of  relief  may  be  prayed 
for  although  each  might  be  the  subject  of  a  separate  suit. 
Id.  Sec.  116. 

The  remaining  question  is  the  costs.  The  defendant  had 
demurred.  The  case  had  not  been  set  for  trial  and  defendant 
was  not  authorized  to  bring  his  witnesses  to  the  merits  of 
the  case  from  another  district  at  large  expense,  until  the 
demurrer  had  been  disposed  of  adversely  to  himself. 

The  return  day  is  not  by  Rule  13  of  the  Circuit  Court  the 
day  of  hearing, — the  Court  appoiuts  the  day  at  its  con- 
venience. 
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We    think   the    demurrer  should  be  overruled  aud  it  is  so 
ordered. 

(7.  IV.  Ashford,  for  plaintiff. 
W.  C.  Achiy  for  defendant. 


E.  K.  NAHAOLELUA  et  al.  vs.  KAAAHU  (w)  et  al. 

In  Equity.     Bill  to  Reform  a  Deed. 
Hearing,  December  17,  1894.     Decision,  January  19,  1895. 

judd,  c.j.,  bickerton,  j.,  and  circuit  judge  cooper,  in  place 
OF  Mr.  Justice  Frear,  absent  on  account  of  illness. 

Plaintiffs,  i»i  a  bill  to  reform  a  deed,  failed  to  show  with  sufficient  cer- 
tainty the  description  of  the  hind  conveyed  to  entitle  thein  to  the 
relief  prayed  for ;  but  the  Court  being  of  the  opinion  that  the  evi- 
dence showed  that  only  a  portion  of  A  pan  a  4  of  Land  Commission 
Award  624o  was  conveyed  by  the  deed,  ajid  not  the  whole  as  claimed 
hy  the  defendants,  it  was  held  that  the  plaintiffs  and  defendants 
were  tenants  in  common  of  the  apana  and  that  the  plaintiffs  were 
entitled  to  a  decree  kindred  to  the  one  prayed  for,  and  the  case  was 
remanded  to  the  Circuit  Court  with  leave  to  the  plaintiffs  to  file  a 
supplemental  bill  for  the  partition  of  the  land. 

Opinion  of  the  Court,  by  Cooper,  Judge. 

On  the  13th  day  of  September,  1878,  the  plaintiflfs  executed 
a  deed  to  the  defendant  Kaaahii.  The  consideration  for  the 
deed  was  $100.00  and  the  granting  clause  was  as  follows : 
''  Nolaila  ma  keia  ke  kuai  nei  maua  a  ke  hoolilo  loa  aku  uei 
no  Kaaahu  i  olelo  mua  ia  i  kela  apana  aina  a  pau  loa  e  waiho 
la  i  Karaakela  i  Honolulu,  Oahu,  a  iloko  oia  apana  aina  266 
auana  7  kapuai  a  nona  ka  helu  i  hoikeia  6245  a  i  ikeia  ma  ka 
inoa  o  Kalaeokekoi." 

The  principal  contention  between  the  parties  is,  that  the 
plaintiffs'  claim  that  the  land  sold  and  intended  to  be  con- 
veyed was  but  a  small  portion  of  Apana  4  of  Royal  Patent 
1985,  Land  Commission  Award  6245,  while  the  defendants 
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contend  that  the  entire  apana  was  sold  and  conveyed  by  the 
deed  in  question. 

Apana  4  contains  according  to  the  royal  patent  1.704  of  an 
acre,  and  the  defendant  adduced  testimony  to  the  eflfect  that 
the  measurement  set  out  in  the  deed  was  bv  lineal  measure 
and  corresponded  with  the  outside  boundaries  of  the  apana, 
while  the  plaintiffs  endeavored  to  show  that  the  area  conveyed 
by  the  deed  was  only  "  266  anana  and  7  kapuai "  (266 
fathoms  and  7  feet)  square  measure,  or  about  one-fifth  of  an 
acre,  and  also  that  the  land  conveyed  was  capable  of  being 
definitely  located,  and  asked  that  the  deed  be  reformed  by 
inserting  a  description  of  the  property  by  metes  and  bounds. 

So  far  as  the  location  of  the  land  is  concerned  the  deed 
may  be  said  to  contain  a  latent  ambiguity,  and  parol  testimony 
was  admissible  to  make  the  description  more  definite  in  that 
respect.  But  we  fail  to  find  from  the  evidence  that  the 
plaintifis  accomplished  this,  further  than  fixing  the  general 
location  to  be  within  apana  4. 

On  the  other  hand  we  are  of  the  opinion  that  the  land 
conveyed  was  not  the  whole  apana,  but  a  portion  of  it  only 
equal  in  area  to  266  square  fathoms  and  7  square  feet.  There 
are  many  points  in  the  case  which  support  this  conclusion. 
First,  a  fathom  when  used  in  the  measurement  of  land  is  to 
be  understood  as  meaning  a  square  fathom,  for  in  its  common 
usage  it  is  an  integral  part  of  a  uijit  of  land  measure,  and 
that  it  was  so  used  in  this  case  it  is  clearly  shown  by  the  deed 
itself.  For  had  it  been  lineal  measure  that  was  meant,  the 
result  stated  would  have  been  267  fathoms  and  one  foot,  as  a 
fathom  of  lineal  measure  is  six  feet,  while  a  square  fathom 
contains  36  square  feet.  Consequently  the  expression 
"  seven  feet "  must  be  considered  as  representing  a  fractional 
part  of  a  square  fathom.  Secondly,  the  outside  measurement 
of  apana  4  is  but  189  fathoms  and  3  feet  which  is  too  great 
a  diflference  to  be  accounted  for  as  a  discrepancy  in  surveying. 
Thirdly.  The  inadequacy  of  the  consideration.  While  this 
feature  would  not  ordinarily  be  considered  as  suflicient 
ground  to  set  aside  a  deed  yet  in  a  case  of  this  kind  it  is 
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available  to  show  the  probable  intent  of  the  parties.  The 
evidence  on  this  point  is  not  very  clear,  but  sufficiently  so  to 
show  that  $100  was  far  below  the  actual  value  of  the  whole 
apana,  at  the  date  of  the  sale. 

The  difficulty  w^ith  the  plaintiffs'  case  is  that  the  locatiou 
of  the  piece  is  not  shown  with  such  certainty  as  would  justify 
the  reformation  of  the  deed,  as  prayed  for,  but  we  are 
satisfied  that  the  main  point  in  the  ca^e,  as  to  whether  or  Dot 
the  whole  apana  was  conveyed  by  the  deed  should  be  decided 
in  their  fa  vol*. 

As  the  parties  have  already  been  once  at  law  in  regard  to 
this  very  transaction  and  were  sent  out  of  court  by  nonsuit,  we 
feel  that  they  are  entitled  to  some  relief  in  this  proceeding. 

While  adhering  strictly  to  the  rule  that  equity  will  not 
interfere  where  there  is  an  adequate  remedy  at  law,  we  are  of 
the  opinion  that  a  decree  of  a  kindred  nature,  to  the  one  asked 
for  by  the  plaintiff  may  Avell  be  entered  in  this  case  ;  and  we 
find  that  by  the  execution  of  the  deed  in  question  Kaaahu 
and  the  plaintifi's  became  tenants  in  common  of  apana  4, 
Kaaahu's   interest  being  equal  to  266  square  fathoms  and  7 

■ 

square  feet. 

The  plaintiflfs  being  out  of  possession,  under  this  ruling, 
we  make  no  finding  as  to  the  claims  of  the  other  defendants, 
except  as  above. 

This  proceeding  is  rem/inded  to  the  Circuit  Court,  with  leave 
to  the  plaintiffs  to  file  a  supplemental  bill  for  the  partition  of 
the  land. 

Decree  accordingly. 

W,  C.  Achi  and  E.  Johnson,  for  plaintiffs,  appellants. 

A,  Rosa  and  J,  H.  Barennba,  for  defendants. 
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KILIKINA  (w)   vs.  HAKE  (Japanese). 

Exceptions. 
Hearing,  December  18,  1894.     Decision,  February  12,  1895. 

JuDD,  C.J.,  Bickerton,  J.,  AND  Whiting,  Circuit  Judge,  who 

SAT  in  place  of  Mr.  JUSTICE  FrEAR,  ABSENT  FROM  ILLNESS. 

Following  liana  vs.  Mehekula^  4  Haw.  447,  and  Bru/ys  vn.  Brlyys^  id.  44S, 
the  Court,  finding  evidence  upon  which  to  sustain  the  decree  made 
denying  the  divorce,  overruled  the  exceptions. 

Opinion  of  the  Court,  by  Judd,  C.J. 

At  the  November  Terra,  1894,  of  the  Circuit  Court,  First 
Circuit,  the  above  libel  for  divorce  was  heard  by  the  Court. 
The  grounds  alleged  were  cruelty  aud  non-support.  The 
libellee  contested  the  case,  and  after  hearing  the  evidence,  the 
Court  refused  the  divorce.  The  libellant  noted  exceptions  to 
this  refusal  and  brought  them  to  this  Court.  We  have 
examined  the  transcript  of  the  testimony  sent  up.  There  is 
evidence  of  domestic  infelicity,  resulting  in  quarrels  and 
blows  mutually  inflicted.  There  are  accusations  made  by  the 
libellee  of  infidelity  on  the  part  of  his  wife  and  his  abandon- 
ing her,  which  he  advances  as  reasons  why  he  did  not  support 
her.  All  this  evidence  was  considered  by  the  trial  court,  and 
we  see  no  reason  in  law  why  we  should  disturb  the  finding 
made. 

As  held  in  Hana  vs.  Mehekula,  4  Haw.,  447,  and  Briggs  vs. 
BriggSy  Id.,  448,  we  do  not  hear  the  case  de  novo,  but  treat  it 
as  we  would  a  verdict  of  a  jury  excepted  to  as  being  contrary 
to  law  ami  evidence.  We  find  nothing  in  the  Act  to  Re- 
organize the  Judiciary  to  alter  this  view. 

Exceptions  overruled. 

W.  C.  Achi,  for  libellant. 

J.  K.  Kahookano,  for  libellee. 
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EEPUBLIC   OF   HAWAII    rs,  PAHIA,   KANIKU,  HILO, 
KIMONA,  KUKONA,  and  ISAAC  ADAMS. 

Assault  and  Battery  with  a  Weapon.     Exceptions. 

Hearing,  December  18,  1894.     Decision,  February  14,  1895. 

JUDD,  C.J.,    BiCKERTON,  J.,   AND   WhITING,    CIRCUIT   JUDGE,  WHO 
SAT  IN  PLACE  OF  Mr.  JUSTICE  FrEAR,  ABSENT  FROM  ILLNESS. 

A  new  trial  ordered  on  the  g"round  of  misconduct  of  two  jurors,  they 
having  made  declarations  to  defendants,  and  in  the  hearing  of  out- 
siders as  to  the  guilt  of  one  of  them,  and  showing  hostility  towards 
the  defendants,  both  before  and  during  the  progress  of  the  trial. 

Opinion  of  the  Court,  by  Bickerton,  J. 

This  case  was  heard  at  the  Novernl>er  Terra  of  the  Circuit 
Court  of  the  First  Circuit,  having  come  there  ou  appeal  from 
the  District  Court  of  Honolulu.  The  jury  found  a  verdict  of 
guilty  against  the  defendant  Kaniku,  and  a  verdict  of  not 
guilty  in  the  cases  of  the  other  five  defendants.  A  motion 
for  a  new  trial  in  the  case  of  Kaniku  was  argued  and  over- 
ruled and  the  matter  comes  here  on  a  bill  of  exceptions. 
The  grounds  raised  in  the  motion  for  a  new  trial  were : 

First.  That  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

Second.  That  one  of  the  jurors,  after  the  prosecution  had 
closed  its  evidence,  but  before  all  the  evidence  in  the  case  bad 
been  put  in, — was  heard  by  an  outsider  to  say  to  defendants 
"  one  of  you  is  (hewa)  guilty,"  and  also  **  repent  ye  for  the 
Kingdom  of  Heaven  is  at  hand." 

Third.     That  one  of  the  jurors  was  a  poundkeeper. 

Fourth.  That  one  of  the  jurors  had  not  taken  the  oath 
required  by  Art.  101  of  the  Constitution.  It  appears  that 
the  juror  has  taken  the  oath  since  the  trial. 
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As  to  the  first  point,  after  a  careful  review  of  the  evidence, 
we  find  that  it  is  ample  to  warrant  the  jury  in  finding  as  they 
did. 

As  to  the  second  point,  which  may  be  properly  termed 
misconduct  of  jurors,  the  affidavits  of  Frank  Pahia,  F.  Kaniku 
Pahia,  Kukona,  Kimona,  Kaimi  and  Kaimawalio,  set  forth 
that  one  John  Noble,  one  of  the  jurors  in  the  case,  said 
to  the  defendants  (presumably  during  recess)  at  the  Court 
House,  while  the  case  was  going  on  and  before  the  evidence 
was  all  in,  "one  of  you  is  hewa"  (guilty)  and  advised  them 
to  repent.  Kaimawalio  in  his  affidavit  also  states  that  he 
heard  both  John  Noble  and  Kaapa  (also  one  of  the  jurors  in 
the  case)  say  the  same  thing  to  the  defendants.  The  aflfidavit 
ot  Frank  Pahia  states  that  he  heard  John  Noble  say  this  to 
the  defendant  at  the  Court  House  and  in  the  presence  of 
other  jurors,  and  some  strangers  on  the  7th  of  November, 
which  was  seven  davs  before  the  trial.  These  affidavits 
are  undenied.  This  was  undoubtedly  improper  conduct  on 
the  part  of  these  two  jurors,  but  the  question  for  us  is,  was 
it  such  misconduct  as  would  require  us  to  order*a  new  trial. 
The  use  of  such  language  before  the  trial  and  in  the  pre- 
sence of  jurors  might  tend  to  create  prejudice  or  bias  against 
the  defendants  or  any  of  them,  and  certainly  such  language, 
when  used  during  the  time  the  trial  was  in  progress,  would 
indicate  that  those  two  jurors  had  formed  and  expressed  an 
opinion  as  to  the  guilt  of  one  of  the  defendants  before  they 
had  heard  all  the  evidence  in  the  case  on  both  sides.  It 
would  also  seem  from  the  affidavit  of  Frank  Pahia  that  the 
juror  Noble  had  formed  an  opinion  and  expressed  it  before 
he  had  heard  any  evidence  at  all.  These  declarations  cer- 
tainly showed  bias  on  the  part  of  these  two  jurors.  The 
conduct  of  these  jurors  was  not  that  of  unprejudiced  and 
unbiased  jurors.  "A  new  trial  has  been  granted  on  account 
of  expressions  made  by  a  juror  to  his  fellows  showing  such 
prejudice  against  the  accused  as  unfitted  him  for  a  juror." 

Thompson  on  Trials,  Sec.  2557. 

"  Where  the  misconduct   was  of  such  a  nature   that  pre- 
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judice  might  have  resulted  from  it,  a  presumption  of  prejudice 
jirises,  which,  unless  rebutted  by  the  successful  party,  will 
require  the  granting  of  a  new  trial." 

Thompson  on  Trials,  Sec.  2617. 

It  is  not  only  the  fact  that  the  mind  of  one  or  more  jurors 
was  biased  and  prejudiced  against  any  or  all  of  the  defeu- 
dants,  and  that  it  might  work  an  injustice  against  the 
defendants,  but  it  might  be  the  wrongful  influence  of  these 
jurors  over  the  remaining  jurors  against  a  fair  and  impartial 
consideration  of  the  case  on  its  merits,  which  the  defendants 
in  every  case  are  in  every  way  entitled  to. 

In  the  case  of  Maria  Kaanaa))a  vh.  Keahi  (k),  ei  ah, 
decided  by  this  Court,  October  19th,  1893,  it  is  held  that  a 
new  trial  should  be  ordered  on  the  ground  of  misconduct  of 
the  jury,  certain  jurors  having  held  conversations  with  parties 
defendant,  showing  hostility  against  them.  In  that  case  this 
subject  is  fully  discussed  by  the  court  and  the  conclusion 
arrived  at  is  supported  by  a  large  number  of  authorities,  and 
we  adopt  them  as  applying  to  the  case  at  bar.  We  are  of 
the  opinion*that  the  grounds  held  to  be  sufficient  for  order- 
ing a  new  trial  in  the  above  cited  case  are  not  as  strong  as 
the  grounds  in  the  case  at  bar.  This  exception  is  sustaiuerl, 
and  a  new  trial  on  these  grounds  should  be  ordered. 

Having  found  sufficient  grounds  in  this  exception  for  order- 
ing a  new  trial,  it  would  make  no  difference  as  to  how  the 
court  might  hold  on  the  two  remaining  exceptions,  the 
object  of  the  motion  for  a  new  trial  having  been  gained  by 
the  defendant;  we  therefore  do  not  pass  on  them. 

The  verdict  as  affecting  the  defendant  Kaniku  is  set  aside, 
and  a  new  trial  is  ordered  in  his  case. 

A,  S.  HarticeU,  for  the  prosecution. 

C  Brown  and  8.  K.  Kane,  for  defendant. 
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REPUBLIC  OF  HAWAII  vs.  KAMAKAUILA  and  KILI- 

KINA  HATCH. 

exceptioks. 
Hearing,  December  18,  1894.     Decision,  February  1,  1896. 

JUDD,    C.J.,*BlCKERTON,    J.,    AND  WhITING,  CiRCUIT   JuDGE,  WHO 
SAT  IN  PLACE  OF  Mr.  JuSTICE  FrEAR,  ABSENT  FROM  ILLLFSS. 

Where  persons  arc  charged  with  adultery  as  having*  been  committed 
within  one  month  prior  to  date  of  the  warrant  to  arrest  them,  evi- 
dence tending"  to  show  an  offense  of  the  same  character  committed 
I  (tor  the  time  laid  in  the  charge  is  admissible  as  proof  of  the  con- 
tinuing adulterous  relations  between  the  defendants,  and  the  jury 
should  have  been  so  instructed.  It  was  error  to  charge  the  jury 
that  proof  of  adultery  ^'' at  or  previous  to  the  time  of  the  arrest  was 
sufficient  to  convict." 

Opinion  of  the  Court,  by  Judd,  C.J. 

The  above  named  defendants  were  convicted  of  the  offense 
of  adultery,  on  appeal,  by  the  jury  at  the  last  November. 
Term  of  the  Circuit  Court,  First  Circuit.  The  charp;e  made 
in  the  District  Court  was  "adulterv  in  Honolulu  within  one 
month  prior  to  October  16,  1894." 

The  clerk's  minutes  of  the  proceedings  in  the  Circuit  Court 
state  the  charge  to  be  "  adultery" — giving  no  further  particu- 
lars. Presumably,  the  same  charge  as  made  in  the  district 
court  was  renewed  on  appeal  in  circuit  court,  but  the  minutes 
of  proceedings  of  the  Circuit  Court  should  show  it  in  full. 

At  the  trial,  evidence  was  given  of  the  defendants'  living 
and  associating  together  as  man  and  wife,  though  not  married 
to  each  other,  prior  to  the  arrest.  If  the  prosecution  had 
rested  here  the  jury  would  have  been  authorized  to  find  the 
verdict  they  did.  But  the  prosecution  put  on  evidence  under 
objections  by  defendants,  of  the  circumstances  in  which  the 
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defendants  were  when  arrested  on  the  17th  October,  early  at 
2  o'clock  A.  M.,  of  the  next  day  after  the  warrant  was  issued. 
These  facts  went  to  the  jury  on  the  following  charge  which 
was  excepted  to  by  defendants'  counsel:  "It  is  immaterial 
in  criminal  prosecutions  that  the  date  be  exactly  proved  as 
laid ;  it  is  sufficient  if  you  find  in  this  case  that  this  act  (of 
adultery)  was  committed  at  or  previous  to  the  tirpe  of  the 
arrest."  We  regret  being  obliged  to  disturb  the  verdict  in  a 
case  like  this  where  the  proofs  of  guilt  are  so  clear, — but, 
under  the  instruction,  the  jury  might  have  found  ^defendants 
guilty  of  the  offense  committed  after  the  warrant  was  issued 
and  at  a  date  subsequent  to  the  time  covered  by  the  charge. 
Such  evidence  of  conduct  occurring  after  the  substantive 
charge  of  adultery  is  only  admissible  as  corroborative  facts, 
throwing  light  upon  the  previous  nature  of  the  intercourse 
between  the  parties  and  showing  the  continuance  of  an 
adulterous  disposition.  The  case  from  which  we  derive  this 
rule  of  law  applicable  to  cases  of  this  character  is  Thayer  vs. 
Thayer,  101  Mass.,  111.  In  this  case  the  court  commented 
upon  previous  cases  in  the  same  court  Com.  vs.  Horton,  2 
Gray,  865 ;  Com.  vs.  Thrasher,  11  Gray,  450 ;  Com.  vs.  Mer- 
riam,  14  Pick.,  618  ;  where  prior  or  subsequent  acts  of  impro- 
per familiarity  are  rejected,  as  tending  to  show  a  substantial 
act  of  adultery  on  a  different  occasion,  and  sav  that  in  these 
cases  "  there  is  a  plain  misapplication  of  the  rules  of  evidence 
to  the  facts  presented." 

In  admitting  testimony  to  prove  adultery  on  occasions 
subsequent  to  the  date  of  the  charge,  the  court  in  Thayer  vs. 
Thayer,  say  :  "  An  adulterous  disposition  existing  in  two 
persons  towards  each  other  is  commonly  of  gradual  develop- 
ment ;  it  must  have  some  duration ;  and  does  not  suddenly 
subside.  When  once  shown  to  exist,  a  strong  inference 
arises  that  it  has  had  and  will  have  continuance,  the  duration 
and  extent  of  which  may  be  usually  measured  by  the  power 
which  it  exercises  over  the  conduct  of  the  parties.  It  is  this 
character  of  permanency  which  justifies  the  inference  of  its 
existence,  at  any  particular  point  of  time,  from  facts  illustra- 
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ting  the  preceding  or  subsequent  relations  of  the  parties. 
The  rule  is,  that  a  condition  once  proved  is  presumed  to  have 
been  produced  by  causes  operating  in  the  usual  way,  and  to 
have  continuance  till  the  contrary  be  shown. 

"  The  limit,  practically,  to  the  evidence  under  consideration 
is  that  ij  must  be  sufficiently  significant  in  character,  and 
sufficiently  near  in  point  of  time,  to  have  a  tendency 
'to  lead  the  guarded  discretion  of  a  reasonable  and  just 
man'  to  a  belief  in  the  existence  of  this  important  element  in 
the  fact  to  l?e  proved.  If  too  remote  or  insignificant,  it  will 
be  rejected,  in  the  discretion  of  the  judge  who  tries  the  case. 
The,  fact  that  the  condact  relied  on  has  occurred  since  the 
filing  of  the  libel  does  not  exclude  it ;  and  proof  of  the  con- 
tinuance of  the  same  questionable  relations  during  the  inter- 
vening time,  as  in  the  case  at  bar,  will  add  to  its  weight." 

If  the  evidence  of  the  circumstances  of  the  parties  at  the 
time  of  the  arrest  had  gone  to  the  jury  upon  an  instruction 
similar  to  the  above  it  would  be  unobjectionable.  The 
evidence  was  admissible,  for  the  proof  of  the  criminal  act  is 
the  best  proof  of  the  adulterous  disposition  as  evidenced  by 
the  previous  acts — but  the  charge,  as  made,  did  not  cover 
the  time  within  which  these  acts  occurred,  and  the  jury  might 
not  have  found  the  adultery  alleged  to  have  been  committed 
**  within  one  month  prior  to  October  16th,"  and  convicted  the 
parties  upon  the  evidence  of  the  situation  and  circumstances 
of  the  parties  existing  on  the  17th  October. 

If  the  charge  when  the  parties  had  been  presented  for  trial 
had  been  enlarged  so  as  to  include  this  date  (17th  October) 
then  proof  of  the  facts  detailed  as  existing  on  that  date  would 
properly  have  gone  to  the  jury,  as  it  did,  as  a  substantial 
offense. 

Exceptions  sustained  and  a  new  trial  ordered. 

•/.  K,  Kahookano,  for  prosecution. 

fV,  C.  Achi,  for  defendants. 
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IN  THE  MATTER  of  the  ESTATE  of  A.  AKAHI,  Deceased, 
L.  KEAWEHAKU,  Petitioner,  and  TRUSTEES  of 
the  ESTATE  of  B.  P.  BISHOP,  Respondents. 

In  Probate.     Petition  to  Revoke  Probate  of  Will. 

Hearing,  December  18,  1894.     Decision,  January  26,  1895. 

judd,  c.j.,  bickerton,  j.,  and  cooper,  circuit  judge,  in  pl.\ce 
OF  Mr.  Justice  Frear,  absent  on  account  of  illness. 

No  appeal  lies  to  the  Circuit  Court  at  term  from  an  order  of  a  Circuit 
Judge  at  Chambers  refusing  to  revoke  the  probate  of  a  will. 

An  appeal  to  the  Circuit  Court  at  term  was  dismissed  by  the  court; 
Held,  that  an  appeal  from  the  order  was  not  the  proper  method  of 
bringing  the  case  before  this  Court,  it  being  a  term  matter  the 
question  should  have  been  presented  on  a  bill  of  exceptions. 

Opinion  of  the  Court,  by  Judge  Cooper. 

The  petitioner,  L.  Keawehaku,  filed  his  petition  in  the 
Circuit  Court,  praying  that  the  order  admitting  the  will  of 
decedent  to  probate  be  revoked.  The  case  was  heard  on  it^ 
merits,  and  the  Judge  at  chambers  refused  to  revoke  the 
order  and  dismissed  the  petition.  The  petitioner  thereupon 
noted  an  appeal  to  the  Circuit  Court  at  term,  which  was  met 
by  a  motion  on  the  part  of  the  respondents  asking  that  the 
case  be  stricken  from  the  calendar,  on  the  ground  that  there 
was  no  provision  of  law  whereby  the  case  could  be  tried  hy  a 
jury.  The  Circuit  Court  granted  the  motion  and  dismissed 
the  aj)peal.  The  petitioner  then  filed  a  notice  of  appeal  to 
this  Court,  and  the  respondents  now  claim  that  the  case  is 
not  properly  here,  for  the  reason  that  his  remedy  was  not 
by  appeal,  but  by  bill  of  exceptions.  We  find  that  the  conten- 
tion of  the  respondents  is  correct.  The  order  complained  of 
was  made  by  the  Circuit  Court  at  term,  and  the  method  of 
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bringins;  such  a  casa  to  this  Court  is  by  bill  of  exceptions, 
and  not  by  general  appeal.  The  case  not  being  regularly  be- 
fore this  Court,  the  appeal  might  be  dismissed  upon  that 
ground  alone,  but  we  go  further  even  at  the  risk  of  inserting 
what  under  the  circumstances  might  be  strictly  termed 
dictum,  and  find  after  an  examination  of  the  whole  proceed- 
ing that  the  appeal  to  the  Circuit  Court  at  term  was  proper- 
ly dismissed. 

The  law  of  1864  authorizing  the  trial  of  issues  of  fact  in 
matters  of  probate  and  administration  by  a  jury  does  not 
afford  the  petitioner  any  relief  in  this  case.  The  validity  of 
the  will  had  been  passed  upon  and  an  order  admitting  it  to 
probate  had  been  entered  by  a  court  of  competent  jurisdic- 
tion. The  filing  of  the  petition  for  revocation  did  not  raise 
any  question  of  fact  that  could  properly  be  tried  before  a 
jury.  Undoubtedly,  the  probate  court  had  the  right  to 
revoke  the  order  upon  a  suflicient  showing,  but  whether  or 
not  such  a  course  should  be  followed,  was  a  question  of  law 
based  upon  the  facts  presented  at  the  hearing  on  the  petition. 
The  Court  declined  to  grant  the  petition,  and  such  a  decision 
was  reviewable  only  by  an  appeal  to  this  Court,  which  would 
have  raised  the  same  points  as  were  tried  by  the  Circuit 
Court. 

The  correctness  of  the  decision  of  the  lower  court  in 
declining  to  grant  the  prayer  of  the  petition  is  not  before  us ; 
the  onlv  matter  that  can  now  be  decided  is  whether  the 
petitioner  had  a  right  to  appeal  to  the  Circuit  Court  at  term, 
and  this  we  have  decided  in  the  negative. 

J.  M.  Poepoe,  for  petitioner. 

F,  M,  Hatch  and  (\  JV.  Ashford,  for  respondents. 
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KUAMU,  LUKA  and  MKS.  C.  E.  CUMMTNGS  tv..  MRS 
NIAU  lAUKEA  and  MES.  EMMA  M.  NAKITINA. 

In  Equity.     Bill  to  Reform  a  Lease. 
Hearino,  December  19,  1894.     Decision,  ^February  6,  1895. 

JUDD,  C.J.,  BiCKERTON,  J.,  AND  CoOPER,  CIRCUIT  JUDGE,  IN  PLACE 

OF  Mr.  Justice  Frear,  absent  from  illness. 

The  plaintiff  purchased  a  piece  of  hind  subject  to  a  lease  for  five  years 
unexpired  at  the  time,  being  aware  that  there  existed  another  leiise 
for  twenty  years  of  same  land  to  the  defendants,  alleged  to  have 
been  obtained  from  plaintiff's  grantors  by  fraud.  One  of  the  defen- 
dants demurs  on  the  ground  that  the  complaint  fails  to  state  a  cause 
of  action,  and  argues  that  a  fraud  cannot  bo  assigned,  and  that 
plaintiff  has  no  right  of  action.  Held,  that  in  this  case  the  pUiintiff 
has  a  right  of  action  and  demurrer  is  overruled. 

Misjoinder  of  parties  is  a  separate  ground  for  demurrer  under  the  rule. 

Opinion  of  the  Court,  by  Bickerton,  J. 

The  bill  alleges  that  "  a  long  time  ago  "  Kuamu  and  Luka 
leased  to  Mrs.  Niau  laiikea  a  certain  piece  of  land  for  the 
period  of  five  years.  That  about  the  1st  of  November,  1893, 
Mrs.  laukea  went  to  Kuamu  and  Luka  and  told  them  that 
the  lease  was  lost,  and  it  not  being  recorded,  asked  to  have  a 
new  lease  made,  when  in  fact  the  said  lease  was  not  lost  and 
was  of  record  in  the  Government  Record  Office.  ThatKiiainu 
and  Luka,  believing  Mrs.  Liukea,  consented  to  have  a  new 
lease  made  for  the  period  of  5  years,  rent  $75  per  annum, 
payable  semi-annually  in  advance  :  said  new  lease  was  made 
to  the  defendants  and  acknowledged  but  no  copy  of  the  same 
was  given  to  said  Kuamu  and  Luka.  That  the  said  Kuamu 
and  Luka  are  aged  and  feeble-minded  and  believed  the  new 
lease  was  made  exactly  like  the  former  one,  but  they  now 
discover  that  the  new  lease  was  for  twenty  years,  and  the 
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rent  not  payable  in  advance  ;  that  the  defendants  fraudulently 
took  advantage  of  these  old  people.  That  since  this  last 
lease  Kuamu  aad  Luka  have  sold  the  land  in  question  to  the 
complainant,  Mrs.  C.  E.  Cummings,  and  were  paid  a  proper 
consideration  for  the  same.  And  prays  that  the  lease  may 
be  delivered  up  and  cancelled,  and  a  new  lease  executed  in 
accordance  with  the  terms  of  the  original  agreement. 

To  this  bill  the  defendant,  Mrs.  laukea,  filed  an  answer, 
but  Mrs.  Nakuina  demurs  to  plaintifiFs'  complaint  on  the 
ground  that  the  complaint,  so  far  as  she  is  concerned,  fails  to 
state  a  cause  of  action.  The  demurrer  was  argued  on 
November  22d,  1894,  before  Judge  Whiting,  First  Judge, 
Circuit  Court,  First  Circuit,  who  on  December  Ist,  1894,  filed 
a  decision  sustaining  the  demurrer  of  defendant  Mrs.  Nakuina. 
And  the  matter  now  comes  here  on  appeal  from  that 
decision. 

The  rules  of  the  Circuit  Court  under  the  head  of  pleadings, 
on  page  2,  provides  that  "  demurrers  must  distinctly  specify 
the  grounds  upon  which  any  of  the  objections  to  the  petition 
or  complaint  are  taken.  It  may  be  taken  to  the  whole  com- 
plaint or  to  any  of  the  causes  of  action  stated  therein."  The 
third  ground  named  that  shall  be  considered  separate  ground 
for  demurrer  is,  *•  That  there  is  a  defect  or  misjoinder  of 
parties  plaintiff  or  defendant." 

The  demurrer  in  this  case  does  not  allege  as  a  cause  of 
demurrer  the  misjoinder  of  parties,  but  simply  alleges  for 
cause  "  that  said  complaint,  in  so  far  as  this  defendant  (Mrs. 
Nakuina)  is  concerned,  fails  to  state  a  cause  of  action."  The 
misjoinder  of  parties  is  referred  to  in  the  decision  of  the 
lower  court,  but  the  point  not  being  raised  in  the  demurrer 
on  file,  as  required  by  the  rule  above  cited,  we  do  not  con- 
sider it,  or  pass  upon  it  directly. 

The  alleged  fraudulent  lease  which  is  made  part  of  the  bill, 
discloses  that  Mrs.  Nakuina  is  one  of  the  lessees  and  executed 
the  said  lease  ;  she  is  therefore  a  party  in  interest  and  a 
party  to  the  transaction.  The  fact  as  to  whether  she  was  a 
party  to  the  fraud,  or  whether  she  knew  of  it,  is  something 
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that  can  only  be  developed  on  the  liearing  of  the  case.  The 
fact  that  Mrs.  Cunimings  knew  of  the  alleged  fraud  at  the 
time  she  purchased  the  land,  does  not,  in  our  opinion,  cut 
any  figure  in  this  case  ;  she  was  informed  of  the  first  lease 
which  she  knew  the  land  was  subject  to  ;  she  also  knew  of 
this  alleged  fraudulent  lease  which  was  a  cloud  on  the  title 
or  incumbrance  on  the  land,  which  she  would  have  to  remove 
before  she  could  get  possession  of  the  land  at  the  end  of  the 
first  lease.  If  the  second  lease  was  a  fraud,  then  the  only 
legal  encumbrance  on  the  land  was  the  first  lease. 

"  Reformation  is  appropriate,  when  an  agreement  has  been 
made,  or  a  transaction  has  been  entered  into  or  determined 
upon,  as  intended  by  all  the  parties  interested,  but  in  reduc- 
ing such  transaction  to  writing,  either  through  the  mistake 
of  both  parties,  or  through  the  mistake  of  the  plaintiff 
accompanied  by  the  fraudulent  knowledge  and  procurement 
of  the  defendant,  tlie  written  instrument  fails  to  express  the 
real  agreement  or  transaction.  In  such  a  case  the  instrument 
may  be  corrected  so  that  it  shall  truly  represent  the  agree- 
ment or  transaction  actually  made  or  determined  upon 
according  to  the  real  purpose  and  intent  of  the  parties." 

Pomeroy's  Eq.  Jur.  vol.  2,  Sec.  870,  p.  344. 

The  above  is  exactly  the  case  at  bar.  It  is  contended  by 
the  defendant,  Mrs.  Nakuina,  that  the  plaintiff,  Mrs.  Cum- 
mings,  has  no  right  of  action,  on  the  ground  that  a  party 
cannot  assign  a  fraud.  Generally,  that  would  be  the  law ; 
but  this  case  can  hardly  be  classed  as  an  assignment  of  a 
fraud.  It  is  not  an  assignment  of  a  bare  right  to  file  a  hill 
in  equity  for  a  fraud  committed  upon  the  assignor ;  if  it  were 
it  would  be  held  void. 

See  2  Story's  Eq.  Jur.  Sec.  1040,  p.  234. 

In  "Waite's  Actions  and  Defenses  at  page  478,  we  find  the 
following  laid  down  :  "  The  executor  of  a  party  defendant 
may  file  a  bill  to  have  a  transaction  set  aside." 

Waloham  vs.  Stainion,  1  De  G.  J.  &  S.,  678. 

**  A  devisee  may  file  a  bill  to  set  aside  a  transaction  which 
has  been  fraudulently  obtained  from  his  testator." 
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Harrison  vs.  Gueftt,  6  De  G.  M.  &  G.,  424. 

"  The  heir-at-law  of  a  person  seized  in  fee  may  maintain  a 
suit  to  set  aside  a  transaction  into  which  his  ancestor  has 
been  induced  by  fraud  to  enter." 

Ch'esley  vs,  Mousley,  4  De  G.  &  J,,  78. 

We  believe  the  principle  to  be,  that  where  the  original 
holder  of  the  title  could  have  maintained  an  action  for  the 
purpose  of  setting  aside  a  fraudulent  deed,  then  upon  the 
transfer  of  the  fee,  whether  by  descent,  demise  or  purchase, 
the  devisee,  heir  at  law  or  grantee  is  clothed  with  the  same 
right. 

There  is  a  wide  difference  between  the  assignment  of  a 
bare  right  to  bring  a  bill  to  rectify  a  fraud  committed  upon 
the  assignor,  and  an  absolute  conveyance  of  the  thing  the 
possession  of  which  has  been  the  object  of  the  fraud.  In  the 
first  instance  such  a  right  cannot  be  assigned  so  as  to  be 
enforceable  either  at  law  or  in  equity,  while  in  the  latter  case 
the  right  becomes  attached  to  and  incidental  to  the  owner- 
ship of  the  property.  The  distinction,  then,  is  between  the 
unconditional  conveyance  of  the  property  itself,  and  the 
transfer  of  a  mere  right  to  sue  ;  in  the  first  case  the  action  is 
maintainable,  in  the  second,  not. 

See  Dickiihson  vs.  Burrell,  1  Law  Rep.  Eq.  Cases,  337. 

McMahon  vs,  Allen,  35  N.  Y.,  403. 

Griiher  vs.  Baker,  9  Lawyers'  Reps.,  308. 

It  is  claimed  that  the  plaintiffs  took  the  deed  of  the  pro- 
perty with  notice  of  the  alleged  fraudulent  lease,  and  are 
therefore  not  bona  fide  purchasers  to  that  extent. 

We  do  not  think  that  this  position  can  be  maintained  in 
this  case.  A  purchaser  takes  his  conveyance  subject  to  all 
valid  outstanding  titles  and  equities,  of  which  he  has  notice, 
but  this  does  not,  in  our  opinion,  extend  to  either  void  or 
voidable  rights  of  other  parties,  which  exist  as  a  cloud  upon 
the  title. 

This  is  not  an  action  brought  against  a  grantor  or  those 
lawfully  claiming   under   him,  but  by  a   grantee  upon  whose 
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grantor  an  alleged  fraud   ha»  been  perpetrated  the  result  of 
which  now  stands  against  the  plaintiflTs  title. 

The  demurrer  should  be  overruled,  and  it  is  so  ordered. 

W,  C.  Achi,  for  plaintiffs. 

•/.  //.  Kauhikon  and  E,  Johison,  for  defendant  Niau  laukea. 

W.  A.  Kinney,  for  defendant  E.  M.  Nakuina. 


HO  SUN  vs.  E.  G.  HITCHCOCK,  Marshal. 

Appeal  from  District  Court  of  Honolulu. 

Hearing.  December  19,  1894.       Decision,  March  28,  1895. 

JUDD,    C.J.,    BiCKERTON,   J.,    AND   WhITING,  CIRCUIT   JUDGE,  WHO 
SAT  IN  PLACE  OF  Mr.  JUSTICE  FrEAR,  ABSENT  FROM  lU^NESS. 

A  mortgagee  of  a  rice  plantation  took  possession  of  the  premises  for 
breach  of  condition,  put  the  husband  of  the  mortgagor  in  charge  of 
the  premises,  hired  and  paid  for  the  labor  in  harvesting  the  crop  of 
rice,  had  it  put  in  bags  marked  with  his  agent's  initials.  There- 
after, and  before  the  rice  was  removed  from  the  premises,  it  was 
levied  upon  under  an  attachment  by  a  judgment  creditor  of  mort- 
gagor. Held,  the  replevy  of  the  rice  by  mortgagee  (plaintiff)  from 
the  custody  of  the  Marshal  was  good. 

The  mortgage  contained  an  agreement  to  sell  to  mortgagee  future  crops 
not  growing  on  the  premises  at  the  time  the  mortgage  was  execut- 
ed. It  was  contended  that  a  sale  and  delivery  of  the  crop  levied 
upon  had  not  been  made  as  required  by  the  agreement.  Held,  that 
as  the  crop  was  still  standing  on  the  premises  when  the  mortgagee 
took  possession  it  was  covered  by  the  mortgage. 

Opinion  of  the  Court,  by  Circuit  Judge  Whiting. 

The  plaintiff  broupjht  his  action  in  the  District  Court  of 
Honolulu,  to  replevy  of  defendant  166  bags  of  paddy  seized 
by  tlie  Marshal  under  levy  of  an  execution  in  the  action  of 
Kam  Lot  V8.  Chomj  Kim  Tai  and  her  husband,  and  recovered 
judgment  from  which  defendant  appealed  to  the  Supreme 
Court  upon  the  grounds  that  the  judgment  is  contrary  to  law 
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on  the  points  of  delivery — on  the  contract  of  sale — on  the 
question  of  possession  of  plaintiff;  of  the  rights  of  creditors 
on  such  a  contract  and  generally  on  the  law  of  the  case. 

The  evidence  shows  that  in  May  or  June,  1894,  under  a 
duly  recorded  chattel  mortgage  executed  by  one  Chong  Kim 
Tai,  a  married  woman,  (such  execution  being  approved  and 
joined  in  by  her  husband)  the  plaintiff  Ho  Sun,  mortgagee, 
took  possession  of  a  certain  rice  plantation  at  Waikiki,  Oahu, 
upon  which  at  the  time  of  entering  into  possession  of  the 
premises  was  a  crop  of  rice  or  paddy  not  harvested.  The 
mortgage  was  overdue  and  the  mortgagor  was  in  default. 
The  possession  was  given  amicably  by  the  mortgagor  and  Ho 
Sun  placed  the  mortgagor's  husband  in  possession  as  his 
agent  and  paid  him  wages  for  his  services  and  also  hired 
laborers  and  paid  them,  and  while  in  possession  with  such 
laborers  harvested  the  crop,  thrashed  and  bagged  it  in  bags 
of  plaintiff,  154,  being  marked  S.  C,  the  mark  of  plaintiff's 
factors  Sing  Chong  &  Co.,  and  12  bags  without  mark. 
Before  this  paddy  was  removed  from  the  premises,  the 
marshal  made  his  execution  levy  in  the  action  of  Kam  Loi 
against  Chong  Kim  Tai,  et  al. 

In  the  action  of  Kam  Loi  against  Chong  Kim  Tai  and 
husband,  June  15th,  1894,  an  attachment  was  issued  and  dis- 
solved before  judgment,  which  was  rendered  on  June  25th, 
1894,  and  execution  was  levied  on  July  2nd,  1894,  on  the 
paddy  in  question.  Prior  to  this  levy,  notice  was  given  on 
June  27th,  of  the  possession  taken  by  Ho  Sun  by  letter,  viz : 

"Honolulu,  H.  L,  June  27th,  1894. 

"E.  G.  Hitchcock, 

*'  Marshal  of  the  Haivaiian  Islands. 

**  Sir  : — In  re  the  mortgage  from  Chong  Kim  Tai  to  Ho  Sun, 
of  plantation  premises  at  Waikiki. 

"  I  respectfully  inform  you  that  Ho  Sun  has  taken  possession 
of  the  propert}'  conveyed  by  said  mortgage,  including  the 
plantation,  leases,  crop,  implements,  live  stock  and  other 
chattels  heretofore   in   possession   of  Chong   Kim    Tai ;  and 
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that  said  Ho  Sun  proposes  to  devote  said  property  to  the 
payment  of  said  mortgage,  as  therein  provided.  You  are 
therefore  respectfully  requested  to  refrain  from  any  and  all 
acts,  (whether  acting  under  executions  against  the  property  of 
said  Chong  Kim  Tai,  or  otherwise)  in  any  manner  conflicting 
with  the  rights  of  possession  and  of  property  under  said  mort- 
gage, now  existing  in  Ho  Sun. 


it 


Yours  faithfully, 

"(Signed)  C.  W.  Ashford, 

**  Attorney  for  Ho  Sun. 


»» 


The  evidence  clearly  shows  an  open  actual  and  notorious 
taking  possession  of  mortgaged  property  by  the  mortgagee 
under  his  mortgage  prior  to  severing  the  crop  from  the 
soil  and  a  hona  fide  delivery  by  the  mortgagor  to  the  mort- 
gagee of  such  property  and  actual  possession  by  the  mort- 
gagee to  satisfy  the  lien  he  held.  This  lien  cannot  be  set 
aside  by  the  execution  creditor  of  the  mortgagor  by  the  mere 
levy  of  the  execution.  The  execution  creditor  could  obtain 
no  more  rights  than  his  debtor  possessed  unless  the  trans- 
action was  fraudulent  or  void.  This  is  not  shown  to  be  so. 
The  debtor's  (mortgagor's)  rights  of  possession  had  ceased, 
and  the  property  could  not  be  taken  under  the  execution 
unless  the  lien  of  Ho  Sun  was  first  satisfied. 

The  contention  is  made  by  defendant  that  by  reason  of  the 
clause  in  the  mortgage  **  I  hereby  sell  all  paddy  from  my  said 
.rice  plantation  to  Ho  Sun,  said  Ho  Sun  paying  me  the  ruHng 
market  rate  at  the  time  of  delivery  until  my  said  note  is  fully 
paid,"  the  growing  crop  did  not  pass  to  the  mortgagee.  That 
this  was  an  executory  contract  of  sale  of  the  crops  contained 
in  the  mortgage,  and  that  future  crops  were  not  subject  to 
the  mortgage  and  that  only  when  the  crop  was  severed  and 
delivered  by  mortgagor  could  any  rights  or  lien  attach  ou 
behalf  of  the  mortgagee.  This  position  is  not  tenable  inas- 
much as  the  mortgage  covered  the  land  upon  which  the  crop 
was  growing  at  the  time  possession  was  taken  by  the  mort- 
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gagee.     And  the  crop  then  upon  the  land  not  severed  passed 
with  the  laud  to  mortgagee  under  his  foreclosure. 

Judgment  for  plaintiff  affirmed. 

(\  Brown,  for  plaintiflF. 

W.  R.  Costky  for  defendant. 


AaCTOEIA  WARD  vs,  J.  KAMANAOULU. 

Appeal  from  District  Court  of  Honolulu. 

Hearing.  December,  19,  189i.     Decision,  February  25,  1895. 

JUDD,    C.J.,    BiCKERTON,    J.,   AND  WhITING,   CiRCUlT   JuDGE,   WHO 

sat  in  place  of  Mb.  Justice  Frear,  absent  from  illness. 

In  an  action  in  the  District  Court  of  Honolulu  of  trespass  quare  ciauttum 
f regit,  for  diygin^  a  ditch  on  plaintiff's  land,  the  defendant  ''admit- 
ted the  acts  complained  of,  claiming  title  in  himself  and  pleaded  to 
the  jurisdiction,  denying  title  of  plaintiff."  The  statute.  Section  10, 
Judiciary  Act  of  1892,  prescribes  that  district  courts  shall  not  have 
cognizance  of  real  actions,  nor  actions  in  which  the  title  to  real 
estate  shall  come  in  question  ;  Held,  in  the  absence  of  a  statute  or 
a  rule  requiring  more,  the  plea  is  sufficient  to  oust  the  District 
Court  of  its  jurisdiction. 

Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  an  action  of  trespass  qnare  clau8um  /regit ,  plaintiff 
claiming  damages  for  the  defendant's  wrongful  entry  upon 
plaintiff's  land  at  Kukuhiaeo,  Honolulu,  and  digging  a  ditch 
thereon.  The  suit  was  brought  in  the  District  Court  of  Ho- 
nolulu. Defendant  plead  orally  as  follows  :  "  Defendant 
admits  the  acts  complained  of,  claiming  title  in  himself,  and 
pleads  to  the  jurisdiction,  denying  title  of  plaintiff."  The 
magistrate  sustained  the  plea  to  the  jurisdiction,  and  plaintiff 
appealed  to  this  Court  on  the  following  points  of  law  : 

**  1.  In  a  suit  for  trespass  on  or  damage  to  land,  even 
though  defendant  pleads  title,  the  district  court  should  hear 
the    evidence    on  both    sides  before   deciding  that  the   suit 
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involves  title  to  real  estate,  and  siistaininf>;  a  plea  to  the 
jurisdiction  on  that  f^i'onnd. 

"  2.  The  mere  plea  that  *  defendant  claims  title,*  without 
stating  what  he  claims  or  why  he  claims  it,  is  not  sufficient 
to  oust  the  district  court  of  jurisdiction. 

"  3.  It  is  only  tifle  io  land  that  district  courts  ought  not  to 
adjudicate  ;  title  or  right  to  an  easeniOit  should  be  within 
their  jurisdiction." 

"  Section  10  of  the  Act  to  Re-organize  the  Judiciary-  Depart- 
ment prescribes  that  district  courts  *  shall  not  have  cogni- 
zance of  real  actions,  nor  actions  in  which  title  to  real  estate 
shall  come  in  question.'  " 

We  assume  that  an  action  of  trespass  qfiare  clausKui  frer/if 
is  within  the  jurisdiction  of  the  district  courts,  if  the  ml 
ihumium  is  within  the  statutory  limit.     Such  an  action  is  not 

m 

a  **  real  action,"  nor  does  "  the  title  to  real  estate''  necessa- 
rily come  in  question.  But  it  may  come  in  question.  Where 
the  defendant  pleads  in  justification  that  the  locus  ht  quo  is 
his  soil  and  freehold  (commonly  called  a  plea  of  Ubentm 
ienemeuiinn),  the  title  to  the  real  estate  would  come  in 
question.  This  preliminary'  question  the  district  court  has 
no  jurisdiction  to  hear — the  statute  forbids  it.  The  plaintiff 
urges  that  the  district  court  should  have,  heard  the  evidence 
on  both  sides  in  order  to  determine  whether  the  suit  in  fact 
involved  title  to  real  estate.  But,  as  said, by  this  Court  in 
Coney  rn.  Mauele,  4  Haw.,  157,  per  Harris,  C.  J.,  **  the  setting 
up  a  title  hostile  to  the  plaintiffs  title,  whereby  the  magis- 
trate becomes  advised  that  the  defendant  claims  adversely  to 
the  plaintiff,  and  not  under  him,  is  sufficient  to  take  it  out  of 
the  jurisdiction  of  district  magistrates  *  *  *  and  if  the 
magistrate  could  go  on  and  inquire  if  his  title  is  good,  he 
would  be  passing  the  defendant's  title  and  stretching  the 
authority  of  the  law  greatly  beyond  what  was  contemplated." 
The  cases  are  not  exactly  parallel ;  that  of  Coney  vs. 
Mantle  being  an  action  for  summary  possession  of  laud, 
(Comp  Laws,  p.  274),  the  plaintiflF  claiming  the  defendant 
to  be  iiis  tenant.      But  the  question  was  the  same  as  in  the 
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case  at  bar,  namely,  whether  the  defeudant's  plea  of  title  in 
himself  without  addueinp;  evidence  to  sustain  it,  was  sufficient 
to  oust  the  district  magistrate  of  his  jurisdiction.  And  it 
was  held  that  it  was  sufficient.  See  also.  In  re  Komeeui,  6 
Haw.  542.  But  in  this  case  the  court  prohibited  the  lower 
court  from  issuing  execution  in  a  case  where  it  had  heard 
and  determined  title  to  real  estate. 

It  is  urged  upon  us  that  as  the  present  case  claims 
damages  for  digging  a  ditch,  presumably  the  only  title  in  the 
defendant  would  be  an  "  easement."  But  the  defendant  has 
not  justifie^d  the  alleged  trespass  by  a  plea  that  he  had  a 
right  to  dig  the  ditch  on  plaintiff's  land,  having  acquired  an 
easement  therein.  He  does  not  set  up  an  "easement."  He 
claims  title  to  the  land  alleged  to  be  trespassed  upon  and 
denies  plaintiff's  title  to  the  same.  We  are  aware  of  the 
mischiefs  that  are  likely  to  occur  where  reckless  or  dishonest 
pleas  of  this  character  may  be  set  up,  compelling  parties  in 
the  maintenance  of  their  possession  of  land  to  resort  to  the 
higher  courts  for  the  pursuit  of  tneir  remedies.  But  we  feel 
obliged  to  follow  the  precedents  of  this  court  and  sustain 
such  pleas  without  further  proof — there  being  no  statute  nor 
rule  requiring  more.  That  a  remed}'  might  have  to  be 
provided  was  thought  of  in  1879,  where  the  court  remark  in 
Coney  vs.  Mmiele,  supra,  that  "  if  dishonest  pleas  should  be 
set  up  by  defendants  undoubtedly  effectual  means  will  be 
found  to  obviate  the  effects  of  such  dishcmestv." 

A  rule  will  be  made  to  apply  to  future  cases. 

Appeal  dismissed. 

\V,  Foster,  for  plaintiff. 

Garter  (t  Carter,  for  defendant. 


622  DECEMBER.  1894. 


REPUBLIC  OF  HAWAII  vs.  JOHN   HAPA. 

Robbery.     Exceptions  from  First  Circuit. 
Hearing,  December  20,  1894.     Decision,  February  22,  1895. 

JUDD,  C.J.,  BiCKERTON,  J.,  AND  CoOPER,  CiRCUIT  JUDGE,  WHO  SAT 

IN  PLACE  OF  Mr.  Justice  Frear,  absent  on  account  of 

ILLNESS. 

Affidavits  on  motion  for  a  new  trial  showed  expressions  of  opinion  on 
the  part  of  one  of  the  trial  jurors,  which  aniounted  to  bias  and 
prejudice  against  the  defendant.  Held,  that  this  was  sufficient 
tfround  for  granting  a  new  trial,  it  appearing  that  such  ill-will  was 
unknown  to  the  defendant  and  his  attorney  at  the  time  of  the  trial. 

On  the  examination  as  to  his  qualification  one  of  the  jurors  was  asked  if 
ho  could  sit  on  the  case  and  give  a  fair  verdict  according  to  the 
evidence,  to  which  he  answered,  ^'yes  sir,  I  am  unbiassed,  and 
would  be  governed  by  the  evidence."  Held,  to  be  a  sufficient  exam- 
ination as  to  his  bias,  and  that  it  was  immaterial  that  the  question 
was  asked  by  the  prosecuting  officer  and  not  by  the  defendant's 
attorney. 

The  juror  was  not  put  upon  his  vnir  dire  when  examined  in  regai'd  to  his 
fitness  to  sit.  Held,  that  it  was  sufficient  if  the  defendant  had 
reason  to  believe  from  the  answers  of  the  juror,  that  he  could  have 
a  fair  trial  at  his  hands  although  he  was  not  sworn. 

A  new  trial  will  be  granted  when  good  cause  is  shown.  Held,  that 
under  our  practice  a  motion  for  a  new  trial  is  not  addressed  solely 
to  the  discretion  of  the  trial  judge,  and  the  granting  or  refusing  a 
new  trial  is  ground  for  exception,  and  will  be  reviewed  as  such. 
Following  Kawai  K,  George  rs.  Hunakaulani  Holt,  9th  Haw.,  page 
185. 

Opinion  of  the  Court,  by  Judge  Cooper. 

The  defendant  was  convicted  of  robbery,  and  Lis  motion 
for  a  new  trial  was  overruled. 

At  the  hearing  on  the  motion,  three  grounds  were  present- 
ed to  support  the  claim  for  a  new  trial ;  first,  that  the  ver- 
dict  of  the    jury   was    contrary   to   the   law  and   weight  of 
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evidence  ;  second,  misconduct  on  the  part  of  thev  jury  and 
bias  and  prejudice  on  the  part  of  certain  members  thereof ; 
third,  newly  discovered  evidence  tending  to  prove  the 
innocence  of  the  defendant. 

As  to  the  first  ground.  Although  we  do  not  find  that 
there  was  an  abundance  of  proof  of  the  defendant's  guilt, 
yet  the  question  having  been  submitted  to  the  jury  and  there 
being  some  evidence  to  support  their  finding,  we  must  hold 
that  it  was  sufficient,  as  it  is  not  outweighed  by  the  evidence 
introduced  on  his  behalf. 

The  consideration  of  the  second  ground  involves  the  solu- 
tion of  several  questions  of  law,  as  well  as  the  determination 
of  the  sufficiency  of  the  afl^davits. 

It  was  urged  by  the  prosecution  that  the  defendant  bad 
waived  his  right  to  object  to  the  jurors,  because  he  had  fail- 
ed to  avail  himself  of  his  right  to  examine  them  as  to  any 
bias  or  prejudice  that  they  might  have  against  him,  and  that 
he  cannot  now  claim  that  the  jurors  were  disqualified, 
although  the  fact  of  their  ill  will  was  only  ascertained  after 
verdict ;  and  further,  that  as  the  record  shows  that  the  jurors 
had  not  been  put  on  their  voir  dire  the  result  of  their  exam- 
inations could  not  be  lelied  upon,  to  show  that  they 
incorrectly  stated  their  qualifications  to  serve  as  jurors  on 
the  case.  The  defendant's  answer  to  this  position  is  that  the 
necessary  questions  were  put  to  the  jurors  by  the  prose- 
cuting officer,  and  that  he  relied  upon  the  answers  elicited 
from  the  jurors,  and  was  led  to  believe  that  they  were  impar- 
tial, and  that  he  would  have  a  fair  trial  at  their  hands,  and 
that  it  was  immaterial  so  far  as  the  validity  of  the  examina- 
tion was  concerned,  whether  thev  were  under  oath  or  not. 

The  rule  seems  to  be  well  settled  that  where  a  disqualifi- 
cation exists  in  a  juror  which  is  either  known  to  the  party, 
or  which  might  have  become  known  upon  a  proper  examina- 
tion, then  no  exception  lies  if  the  juror  is  allowed  to  sit.  It 
is  a  matter  of  challenge,  and  if  the  right  is  not  exercised,  the 
defendant  cannot  complain.  The  reason  for  this  being  that 
he  may  have  allowed  the  juror  to  try  the  case  for  the  express 
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purpose  of  having  an  exception  should  the  verdict  go  against 
him. 

The  record  shows  that  among  others,  the  following  ques- 
tion was  put  to  Halualani,  one  of  the  jurors  who  is  now 
objected  to  :  "  Q.  Could  you  sit  on  this  case  and  give  a 
fair  verdict  according  to  the  evidence?  A.  Yes,  sir,  I  am 
unbiased,  and  would  be  governed  by  the  evidence." 

We  think  that  this  gave  the  defendant  an  assurance  that 
the  juror  would  give  him  a  fair  trial,  and  that  it  should  not 
be  taken  against  him  that  the  question  was  asked  by  the 
prosecuting  officer  and  not  by  his  own  attorney.  To  hold 
otherwise  would  necessitate  the  repetition  of  the  same  ques- 
tions by  the  defense,  as  had  already  been  put  by  the  prose- 
cution, and  this  it  seems  to  us  would  be  unreasonable. 

If  the  defendant  was  made  to  believe  by  the  juror  that  he 
was  impartial  and  unbiased,  and  it  should  afterwards  appear 
that  the  juror  had  answered  untruly  for  the  sake  of  retaining 
his  position  on  the  trial  panel,  then  the  defendant  should  not 
be  made  to  suffer  the  consequences  which  may  have  resulted 
from  having  a  person  on  the  jury,  who  entertained  ill  will  or 
bias  against  him.  We  find  nothing  in  the  long  list  of 
authorities  presented  by  the  prosecution  against  this  posi- 
tion. 

As  to  the  sufficiency  of  the  affidavits.  The  defendant  must 
show  affirmatively  that  he  had  no  knowledge  of  the  alleged 
bias  or  prejudice,  and  that  he  used  due  diligence  in  endeavor- 
ing to  ascertain  if  such  existed  before  the  jury  was  sworn  to 
try  the  case  ;  and  also,  that  the  jurors  had  done  something 
more  than  to  make  a  loose  expression  of  opinion  as  to  his 
guilt.  The  acts  of  a  juror  must  go  far  enough  to  show  that 
actual  ill  will  existed  against  the  defendant.  Do  the  affidavits 
in  this  case  show  all  this?     We  think  they  do. 

From  the  nature  of  the  statements  in  the  affidavits,  it 
seems  almost  impossible  that  such  a  general  feeling  of 
hostility  among  the  residents  of  Ewa,  could  exist  against  the 
defendant  without  his  knowing  it,  but  the  affidavits  of  the 
defendant  and   his  attorney  are  explicit  on  this  point,  and  in 
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the  absence  of  anything  showing  actual  knowledge,  we  deem 
this  ground  sufficiently  covered. 

We  find  nothing  in  the  affidavits  which  support  the  theory 
that  Eeomaka  was  disqualified,  but  as  to  Halualani,  we  think 
there  is  much  to  show  that  he  was  unfriendly  towards  the 
defendant,  and  that  this  feeling  prompted  his  statements  and 
may  have  influenced  his  actions  while  serving  on  the  jury, 
and  we  do  not  feel  like  saying  that  the  defendant  had  a  fair 
trial  with  such  a  man  on  the  jury  who  tried  him. 

In  regard  to  the  point  that  the  juror  was  not  sworn  before 
being  examined.  In  State  vs.  Shelleby,  8  la.  509,  the  court 
say:  **  If  the  juror  had.been  examined  before  he  was  sworn 
and  upon  such  examination  had  stated  that  he  had  not 
formed  or  expressed  an  unqualified  opinion  or  belief  that  the 
defendant  was  guilty  or  not  guilty  of  the  offense  charged,  if 
it  should  afterwards  appear  that  the  juror  had  sworn  falsely 
and  that  he  had  in  fact  formed  or  expressed  an  opinion  that 
the  defendant  was  guilty,  we  think  it  would  afford  good  cause 
for  granting  a  new  trial.  But  defendant,  to  take  advantage 
of  such  fact,  must  show  by  the  record  that  the'  juror  was 
examined  on  oath  as  to  whether  he  had  formed  such  opinion 
or  belief,  and  if  it  is  not  shown  that  he  was  so  examined  it  is 
no  ground  for  a  new  trial  that  the  juror's  opinion  was  made 
up  beforehand." 

This  rule  seems  to  have  been  adopted  in  several  other 
cases,  and  while  we  do  not  criticise  the  ruling  we  are  of  the 
opinion  that  our  practice  does  not  warrant  its  application  in 
this  case.  In  the  large  majority  of  cases  in  our  trial  courts, 
the  jurors  are  examined  as  to  their  qualifications  without 
being  put  on  their  voir  dire,  and  we  believe  that  an  injustice 
would  be  done  to  say  noAV  that  because  the  juror  was  not 
sworn  his  statement  could  not  be  relied  upon  for  that 
reason. 

We  do  not  think  that  a  sufficient  showing  has  been  made 
to  support  the  claim  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

It  is  contended   for  by   the    prosecution  that   this  Court 
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sbould  adopt  the  rule,  that  the  grantiDg  or  refusing  a  new 
trial  is  a  matter  resting  in  the  sound  discretion  of  the  trial 
judge  whose  decision  will  not  be  reversed  unless  it  is  clearly 
shown  that  the  discretion  has  been  abused.  It  must  be 
admitted  that  this  appears  to  be  the  consensus  of  authority  in 
the  United  States,  but  we  prefer  to  follow  the  former 
decisions  of  this  Court  that  it  is  a  proper  matter  for  exception 
and  will  be  reviewed  as  such.  See  Kaicai  K,  George  vs. 
HanakaulcDii  Holt,  9  Haw.  p.  135. 

A  new  trial  is  ordered  on  the  ground  of  bias  and  prejudice 
on  the  part  of  the  juror  Halualani. 

A,  G.  M.  Robertson,  Deputy  At  tor  uey- General,  for  prosecu- 
tion. 

W,  A.  Kinney,  for  defendant. 


REPUBLIC  OF  HAWAII  vs.  GEORGE  FRIEDENBURG. 


REPUBLIC  OF  HAWAII  vs.  R.  PALAU. 


excei^ions. 
Hearing,  December  20,  1894.     Decision,  February  1,  1895. 

JUDD,    C.J.,    BiCKERTON,   J.,    AND  WhITING,  CIRCUIT   JUDGE,  WHO 
SAT  IN  PLACE  OF  Mr.  JuSTICE  FrEAR,  ABSENT  FROM  ILLNESS, 

Defendants  pleaded  guilty  to  a  charge  of  selling  spirituous  liquor  with- 
out a  license  and  sentence  was  suspended.  Thereafter  they  were 
ngain  arrested  for  another  offense  of  the  s^ime  character.  On  being" 
brought  into  court  a  nolle  prosequi  was  entered  and  the  court  im- 
posed sentence  in  the  previous  case.  Held,  it  was  no  error  to  thus 
pass  sentence  though  proof  of  the  second  offense  was  not  'made  to 
the  court. 

Opinion  of  the  Court,  by  Judd,  C.J. 

In  the  above  cases  the  defendants  were  arrested  on  charges 
of  selling  spirituous  liquor   without   a  license  in  Honolulu, 
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Priedenburg  in  July  last  and  Palau  iu  April  last.  Both  de- 
fendants on  being  brought  before  the  District  Court  of 
Honolulu,  pleaded  guilty  and  sentence  thereon  was  suspended. 
The  undf.rstandiug  was  that  if  the  defendants  should  repeat 
the  oflfense,  the  prosecution  would  ask  that  sentence  be 
imposed  in  the  premises  for  the  previous  offense.  Later 
both  defendants  were  again  arrested  for  the  same  offense 
alleged  by  the  warrant  to  have  been  committed,  by  Frieden- 
burg  in  August  and  September  last  and  by  Palau  in  August 
last. 

On  coming  into  court  the  prosecution  showed  the  court 
that  in  the  previous  cases  pleas  of  guilty  had  been  made  and 
that  sentence  had  been  suspended  and  thereupon  moved  to 
have  sentence  imposed.  Counsel  for  defendants  claimed  that 
the  court  could  not  impose  sentence  till  the  prosecution 
proves  the  commission  of  the  second  offense.  The  magis- 
trate overruled  the  objection  and  imposed  sentence.  The 
defendants  noted  appeals  to  the  Circuit  Court  on  points  of 
law.  At  the  last  November  Term  the  appeals  were  there 
dismissed  on  the  ground  that  no  points  of  law  were  certified 
up  by  the  magistrate.  Thereupon  the  defendants  "appealed" 
to  this  Court. 

This  was  erroneous.  Questions  of  law  can  only  come  to 
this  Court  from  the  Circuit  Court  at  term  by  bill  of  exception 
duly  perfected  and  allowed  by  the  presiding  Judge.  This 
would  be  sufficient  ground  to  dispose  of  these  cases.  But 
we  add  that  where  a  defendant  on  a  criminal  charge  pleads 
guilty  thereto  and  sentence,  at  the  request  of  the  prosecu- 
tion is  suspended,  he  puts  himself  in  the  hands  of  the 
prosecution  as  to  his  future  conduct. 

The  proof  of  a  commission  of  a  second  offense  is  not  a 
condition  precedent  to  the  power  of  the  magistrate  to  impose 
the  sentence  up  to  that  time  suspended. 

The  so  called  exceptions  are  dismissed. 

Depufy  Attorney- General  A.  G.  M,  lioberfson,  for  prosecution. 

J.  K,  Kaulia  and  E.  Johnson,  for  defendants. 
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ANNA  LONG  vs.  WAI  FONG,  AH  LEE,  CHU  SING,  SOW 
PONG  and  WAH  SING,  doing  business  under  the  name 
of  KWONG  YIOK  IN  &  CO. 

Appeal  fuom  Commissioner  of  Water  Eights,  Honolulu. 

•  Hearing,  December  21,  1894.     Decision,  February  11,  1895. 

JUDD,    C.J  ,  BiCKERTON,    J.,   AND  WhITING,    CiRCUIT   JuDGE,    WHO 

sat  in  place  of  Mr.  Justice  Frear,  absent  from  illness. 

Plaintiffs  grantor  of  a  water  right  had  already  parted  with  one-half  of 
the  water  hy  a  lease  whose  term  wa«  unexpired.  The  le'ase  con- 
tained a  recital  that  the  other  half  of  the  water  was  already  leased 
to  another  party.  Held,  that  plaintiff  being  merely  the  reversioner 
of  a  water  right  could  not  bring  the  action — it  not  being  for  an 
injury  to  the  inheritance. 

Opinion  of  the  Court,  by  Judd,  .C.J. 

The  plaiutifif  claims  that  defendauds  have  diverted  the 
water  to  which  she  is  entitled  for  her  hind  in  Pauoa,  Hono- 
lulu, her  right  to  same  being  eight  hours  flow  of  water  from 
a  spring  called  **  Kaaikahi,"  on  every  Sunday  morning  from 
9  o'clock  a.m.,  to  5  o'clock  p.m..  and  the  commissioner  was 
asked  to  settle  and  decide  the  controversy.  The  defendants 
put  in  an  answer  wrongly  called  a  **  disclaimer  "  by  the  com- 
missioner, denying  that  they  have  interfered  with  any  water 
rights  of  the  plaintiff  in  Pauoa,  Oahu,  and  averring  that  the 
complaint  does  not  state  what  land  in  Pauoa  is  entitled  to 
the  pretended  water  right  of  plaintiff.  Among  other  evidence 
plaintiff  introduced  a  conveyance  dated  the  8th  September, 
1894,  from  Mele  Keoki  (w)  and  her  husband  N.  Keanini 
Haole  to  C.  W.  Booth  and  Anna  Long,  conveying  the  water 
right  set  forth  in  the  complaint.  On  the  part  of  the  defen- 
dants  there   was   introduced   a   lease   dated  the    10th  June, 
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1891,  by  the  said  Mele  Keoki  and  her  husband  N.  K.  Haole 
to  Kwong  Ung  and  Hong  Chew,  demising  to  them  for  the 
term  of  ten  years  a  piece  of  land  in  Pauoa,  Oahu,  held  under 
Boyal  Patent  No.  5644.  The  lease  reserves  a  house  lot  out 
of  this  land,  and  contains  a  mutual  "  agreement "  (?)  that 
"  of  the  water  that  flows  from  the  spring  on  the  land  hereby 
leased  one-half  shall  belong  to  the  piece  of  land  now  leased 
to  Akoi — that  is  the  second  of  my  (the  lessor's)  pieces  of 
land  in  Pauoa,  and  one-half  of  the  water  shall  belong  to  this 
land  hereby  leased." 

Mele  Eeoki  testified  that  the  land  demised  by  the  above 
lease  contained  the  spring  called  **Kaaikahi,"  and  was 
entitled  to  the  water  for  eight  hours  each  Sunday  from  9 
a.m.,  to  5  p.m.,  &c. 

The  commissioner  rendered  judgment  in  favor  of  defen- 
dants. On  the  appeal,  which  is  taken  upon  the  record  sent 
up,  the  plaintiff's  counsel  makes  the  following  points:  (1| 
Can  defendants  justify,  as  to  one-half  of  the  water,  under  the 
lease  which  has  been  introduced  to  show  that  plaintiff's 
grantor  had  previously  parted  with  one-half  of  her  interest? 

(2)  Is  an  alleged  lease  not  introduced,  evidence  to  show 
that  she  had  previously  parted  with  the  other  oue-half  ? 

(3)  Is  there  a  non-joinder  in  that  C.  W.  Booth  is  not 
made  a  party  ? 

The  last  point  was  not  made  by  defendants  and  so  we  pass 
it  by.  It  was  curable  by  amendment.  We  think  the  com- 
missioner was  right  in  finding  that  the  plaintiff's  grantor, 
Mele  Keoki  and  husband,  had  parted  with  all  their  interest 
in  the  water  from  the  spring  "  Kaaikahi "  before  she  made 
the  conveyance  to  C.  W.  Booth  and  Anna  Long.  As  detailed 
above  the  lessors  demised  the  land  containing  the  spring  and 
half  of  the  water  to  Kwong  Ung  and  Hong  Chew,  and  six 
years  of  the  term  remained  unexpired.  The  lease  recited 
that  the  other  half  was  already  demised  to  Akoi. 

It  was  not  necessary  to  put  in  evidence  the  lease  to  Akoi. 
Mele  Keoki  was  bound  by  the  recital  made  bv  her  in  the 
lease   to   Kwong  Ung  and  Hong  Chew — she   could  not  nor 
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could  her  alleged  grantee  dispute  it.  Being  recorded  it  put 
Mrs.  Long  on  enquiry.  See  Keawe  vs.  Parker,  6  Haw.,  498: 
Wade  on  the  Law  of  Notice,  Chap.  IV.,  "  Notice  from  Title 
Papers,"  p.  134. 

It  is  stated  by  plaintiff's  counsel  that  it  does  not  appear  in 
the  evidence  that  defendants  are  the  holders  of  the  lease  to 
Kwong  Ung  and  Hong  Chew,  and  so  far  as  it  appears,  the 
defendants  are  mere  trespassers.  But  the  lease  contained  no 
covenant  against  assignment  and  no  claim  is  made  of  forfeit- 
ure for  non-payment  of  rent  or  breach  of  condition.  Mrs.  Lon^ 
is  in  no  better  position  than  defendants,  for  she  is  merely  the 
reversioner  of  a  water  right  already  demised  to  third  parties. 
Her  right  to  sue  is  limited  to  injuries  to  the  inheritance, 
which  is  not  this  case.  1  Taj'^lor,  Landlord  and  Tenant,  Sec. 
173. 

In  water  right  controversies,  as  in  actions  generally,  the 
plaintiff  must  show  his  right  of  action.  The  plaintiff  failed 
to  do  so  in  this  case  and  the  appeal  is  dismissed. 

J.  A.  Magoori,  tor  plaintiff. 

W.  R.  Castle,  for  defendants. 


P.  M.  PAHUKULA,  Plaintiff  in  Error,  va.  JOHN  MAGUIRE, 

Defendant  in  Error. 

Writ  of  Error. 
Hearing,  December  21,  1894.     Decision,  February  18,  1895, 
judd,  c.j.,  bickerton,  j.,  and  cooper,  circuit  judge,  who 

SAT  IN  PLACE  OF  Mr.  JUSTICE  FrEAR,  ABSENT  FROM  ILLNESS, 

The  fact  that  costs  are  not  deposited  by  plaintiflf  at  the  time  the  suit  i? 
filed  does  not  constitute  an  error. 

There  can  be  no  reversal  on  error  of  any  finding  depending  on  the  cred- 
ibility of  witnesses  or  weig-ht  of  evidence. 

The  cases  of  Hang  Fook  vs.  Republic  of  Hawaii,  9  Haw.  598,  and  Vitnd 
v,s.  Hack ff Id,  8  Haw.  488,  affirmed. 
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All  assignment  of  error,  general  in  its  nature  and  indefinite,  is  not  a 
proper  assiijnnient  of  error  and  is  not  considered  by  the  Court. 

Opinion  of  the  Court,  by  Bickerton,  J. 

Th:s  was  an  action  for  trespass  and  came  on  for  hearing  at 
the  October  term,  1893,  of  the  Third  Circuit  Court,  holden  at 
Eohala,  Hawaii.  The  jury  returned  a  verdict  for  the  defen* 
dant  in  error,  with  $20  damages,  to  which  said  verdict 
exceptions  were  taken  and  notice  was  given  of  a  motion  for  a 
new  trial,  which  said  motion  was  never  presented.  On 
December  30th,  1893,  the  court  taxed  and  allowed  the  bill  of 
costs  of  the  defendant  in  error,  the  presiding  judge  endorsing 
on  the  same  **  No  brief  having  been  filed  by  defendant's 
Httorney,  as  promised,  I  proceed  to  tax  plaintiff 's  costs  as 
per  bill  sworn  to  b}-  plaintiff  John  Maguire.  The  amount 
allowed  is  163.50  as  per  the  bill. 

**  S.  L.  Austin,  Circuit  Judge,  Third  Circuit. 

"December  30th,  1893." 

The  matter  is  now  here  on  a  writ  of  error,  allowed  by  this 
Court  and  addressed  to  the  clerk  of  said  Circuit  Court. 

The  assignments  of  error  are  : 

**  1st.  That  said  suit  was  filed  without  any  deposit  having 
been  made  with  the  clerk  of  said  Third  Circuit,  or  elsewhere 
or  otherwise,  on  that  behalf;  and  the  same  had  not  been 
deposited  at  the  date  of  the  entry  of  said  cause  for  trial,  at 
the  said  October,  1893,  term:  nor  had  the  same  been  paid  up 
to  the  time  of  the  said  trial  on,  to  wit,  the  6th  day  of 
October,  1893. 

"  2d.  That  the  verdict  of  the  jury  at  said  trial  was  con- 
trary to  law  and  to  the  evidence  adduced  at  the  said  trial. 

'*  3(1.  That  the  trial  judge  erred  in  his  order  of  said  30th 
of  December,  1893,  in  taxing  certain  costs  jigainst  your 
petitioner,  the  defendant  therein,  contrary  to  the  Hawaiian 
laws,  and  to  the  decisions  of  the  court." 

"4th.  And  other  errors  of  law,  as  appear  by  the  record  in 
the  said  cause." 
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As  to  the  first  assignment,  we  are  of  the  opinion  that  tin's 
does  not  constitute  an  error ;  this  is  a  matter  for  the  clerk  to 
see  to  ;  it  is  often  the  case  that  attorneys  have  a  running 
costs  account  with  the  clerk  ;  the  clerk  issues  the  process 
and  makes  himself  responsible  for  the  costs,  it  being  pre- 
sumed that  he  has  it  in  hand.  A  motion  could  be  made  at 
any  time  that  the  costs  be  deposited ;  before  trial,  we  hold 
that  the  fact  that  the  costs  had  not  been  deposited  is  not 
fatal  to  the  case. 

As  to  the  second  assignment,  we  have  examined  the  evidence 
in  the  case  and  the  charge  of  the  court,  which  is  as  follows : 
"  Gentlemen  of  the  jury.  This  is  a  case  in  which  the 
plaintifi*  claims  $500  damages  from  the  defendant  for  trespass 
by  building  a  stone  wall  on  the  land  of  Ohiki  in  the  posses- 
sion of  plaintiff. 

**  Defendant  disputes  the  possession  of  the  land  and  claims 
the  possession  himself. 

"  If  you  find  that  John  Maguire  had  the  possession  of  the 
land  when  the  alleged  trespass  occurred,  then  you  will  pro- 
ceed to  find  whether  the  defendant  committed  the  trespass 
as  charged.  And  if  you  find  there  was  a  trespass,  you  will 
proceed  to  assess  the  amount  of  the  damages  not  to  exceed 
the  amount  sued  for,  $500. 

"  If  you  find  that  the  possession  of  the  land  at  the  time 
defendant  built  the  stone  wall,  was  in  the  defendant,  then 
vour  verdict  will  be  for  defendant." 

This  left  the  question  of  possession  entirely  to  the  jury. 
They  were  to  find  that  fact  from  the  evidence.  We  find  that 
there  is  evidence  upon  which  the  jury  could  find  the  verdict 
they  did. 

In  the  case  of  Havff  Fook  vs.  The  Bepublic  of  Hatcaii, 
decided  by  this  Court  on  the  19th  of  January,  1895,  we  cited 
Section  5  of  the  Act  "  to  define  writs  of  error,"  Law  of  1892, 
p.  272,  which  reads  :  **  There  shall  be  no  reversal  on  error 
of  any  finding  depending  on  the  credibility  of  witnesses  or 
the  weight  of  evidence."  In  the  case  at  bar,  as  in  that  case, 
the  verdict  of  the  jurv  could  onlv  have  been  based  on  "  the 
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credibility  of  the  witnesses  or  the  weight  of  evidence."  See 
also  Vierra  vs.  Hack/eld,  8  Haw.,  438. 

As  to  the  third  assignment,  we  are  unable  to  find  that  the 
Judge  erred  in  taxing  and  allowing  the  defendant  iu  error's 
bill  of  costs  ;  it  is  plain  from  the  Judge's  endorsement,  that 
the  other  party  had  an  opportunity  to  contest  this  bill,  but 
failed  to  do  so.  The  verdict  was  on  October  5th,  and  the 
Court  waited  until  December  30th  before  taking  action  on 
this  matter  of  costs ;  there  is  certainlv  no  error  here. 

As  to  the  fourth  assignment ;  being  general  in  its  nature 
and  indefinite,  it  is  not  a  proper  assignment  of  error,  and 
does  not  require  the  consideration  of  the  Court. 

The  writ  is  denied.     The  plaintiff  in  error  to  pay  costs. 

r.  F.  Ashfordy  for  plaintiff  in  error. 

W.  R,  Castle,  for  defendant  in  error. 


STATIRA  A.  NEWELL,  EFFIE  J.  NEWELL,  CAROLYN 
A.  NEWELL,  BLANCHE  E.  NEWELL,  Plaintiflfs,  vs. 
JOHN  M.  HORNER.  Defendant. 

Exceptions. 

Hearing,  December  24,  1894.       Decision,  March  15,  1895. 

JCDD,  C.J.,  BiCKERTON,  J.,  AND  WhITING,  CiRCUIT  JuDGE,  WHO 
SAT  IN  PLACE  OF  Mr.  JUSTICE  FrEAR,  ABSENT  FROM  ILLNESS. 

A  declaration  in  an  action  on  a  judgment  in  favor  of  one  who  thereafter 
died,  i8  demurrable  when  brought  by  the  legatees  and  not  by  the 
executor — it  not  appearing  why  the  executor  has  not  brought  suit. 

An  allegation  that  the  court  in  which  the  judgment  whh  entered  was  a 
court  of  "  general  jurisdiction  ''  is  not  equivalent  to  an  allegation 
that  it  is  a  court  of  record. 

Opinion  of  the  Court,  by  Judd,  C.J. 

The   complaint  in  this  case  is   as  follows  :      "  Statira  A. 
Newell,  Effie  J.  Newell,  Carolyn  A.  Newell  and  Blanche  E. 
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Newell,  the  plaintiffs  above  named,  complain  of  John  M. 
Horner,  the  defendant  above  named  and  aver  the  facts  follow- 
ing constituting  their  cause  of  action. 

I. 

'*  That  at  the  time  herein  stated  the  District  Court  of  the 
Fourth  Judicial  District  of  the  State  of  California  in  and  for 
the  city  and  county  of  San  Francisco  was  a  court  of  general 
jurisdiction  created  by  the  laws  of  the  State  of  California. 

11. 

"  That  on  the  9th  day  of  January,  A.  D.  1878,  one  Thomas 
Newell  commenced  his  action  in  said  court  against  defendant 
John  M.  Horner,  and  one  E.  L.  Beard,  by  filing  his  complaint 
therein  and  causing  summons  to  be  issued,  which  summons 
was  personally  served  on  this  defendant. 

III. 

"That  on  the  23d  day  of  April,  A.  D.  1879,  the  said 
Thomas  Newell  recovered  judgment  against  the  defendant  for 
the  sum  of  two  thousand  five  hundred  and  forty-seven  and 
57-100  ($2547.57-100)  dollars  in  gold  coin  of  the  United 
States  with  interest  thereon  at  the  rate  of  seven  per  cent,  per 
annum  from  the  date  thereof  until  paid  together,  with  costs 
and  disbursements  incurred  in  said  action  amounting  to  the 
sum  of  twenty-six  and  25-100  ($26.25-100)  dollars. 

IV. 

"  That  said  judgment  has  never  been  paid  in  full,  but  the 
following  payments  were  made  tliereon  by  the  defendant, 
viz :  The  sum  of  four  hundred  ($400.00)  dollars,  on  the  8th 
day  of  August,  1882,  and  the  further  sum  of  five  hundred 
($500.00)  dollars,  on  the  15th  day  of  January,  1890,  and  the 
further  sum  of  five  hundred  ($500.00)  dollars,  on  the  28th  day 
of  September,  1890,  leaving  unpaid  a  part  of  said  judgment 
amounting  inclusive  of  interest  to  the  sum  of  four  thousand 
and  eight  and  17-100  ($4008-17-100)  dollars. 
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V. 

"Tluit  thereafter  the  said  Thomas  Newell  died,  on  or  about 
the  year  1883,  leaving  a  will  wherein  and  whereby  said 
deceased  among  other  property  gave  and  bequeathed  said 
judgment  to  the  plaintiffs. 

VI. 

"That  the  plaintiffs  by  their  certain  deed  of  assignment 
dated  the  21st  day  of  February,  1893,  sold  and  assigned  and 
set  over  the  said  judgment  and  the  moneys  due  thereunder  to 
Mr.  James  A.  Low,  who  is  now  the  owner  thereof  and  entitled 
to  receive  the  proceeds  collected  thereunder  and  that  this 
action  is  prosecuted  by  these  plaintiffs  for  the  benefit  of 
their  said  assignee  James  A.  Low. 

VIL 

**That  the  defendant  left  the  State  of  California  on  or 
about  the  5th  day  of  December,  1879,  and  that  he  has 
remained  absent  from  the  said  state  ever  since  said  date. 

VIIL 

"That  though  thereto  requested  the  defendant  has  failed 
and  neglected  and  still  neglects  and  refuses  to  pay  said  sum 
due  upon  said  judgment  as  afojesaid  and  that  there  is  now 
due  and  owing  from  defendant  to  plaintiff  the  said  sum  of 
(?4008.17-100)  four  thousand  and  eight  and  17-100  dollars. 

"  Wherefore  plaintiff  demands  judgment  against  the  defen- 
dant for  said  sum  of  $4008.17-100)  four  thousand  eight  and 
17-100  dollars  with  interest  thereon  until  paid  and  for  his 
costs  of  suit  and  that  process  issue  in  accordance  with  law." 

A  demurrer  was  interposed  in  the  Circuit  Court,  First 
Circuit,  on  three  grounds  as  follows : 

"  First :  That  said  declaration  shows  no  privity  of  contract 
or  of  obligation  between  said  plaintiffs  and  said  defendant. 

"  Second  :  That  plaintiffs  have  no  right,  as  the  legatees  of 
the  judgment  mentioned  in  said  declaration,  to  maintain  an 
action  thereon  in  their  own  names. 

"  Third :     That  it  appears  by  said    declaration    that    the 
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judgment  mentioned  therein  is  barred  and  outlawed  by  the 
statutes  of  limitations  of  the  State  of  California,  and  of  the 
Hawaiian  Kingdom,  and  that  no  action  can  now  be  maintained 
thereon." 

The  demurrer  was  sustained  by  the  court,  to  which  the 
plaintiffs  excepted. 

We  were  not  favored  with  an  argument  on  the  Tarious 
points,  plaintiffs'  counsel  conceding  that  the  complaint  was 
demurrable  in  some  respects,  but  we  were  asked  to  deter- 
mine whether  administration  could  be  granted  in  this  country 
upon  an  estate  whose  only  assets  were  a  judgment. 

As  this  question  is  not  raised  by  the  pleadings  our  opinion 
upon  it  would  be  obiter  dictum  and  we  would  not  be  author- 
ized to  express  it. 

In  order  to  make  our  record  complete  and  meet  the  issues 
presented  we  sustain  the  demurrer  upon  the  first  and  second 
grounds.  As  to  the  third  point  we  do  not  feel  called  upon 
to  decide  so  important  a  matter  without  further  argument. 

Demurrer  sustained. 

P.  Neumann,  for  plaintiffs. 

C.  W.  Ashford,  for  defendant. 


KEOKI  MAO  vs.  APA  (Ch). 

Trespass.     Exceptions. 

Hearing,  December  26,  1894.     Decision,  January  24,  1895. 

JUDD,  C.J.,  BiCKERTON,  J.,  AND  CoOPER,  CIRCUIT   JUDGE,    snTINO 
IN  PLACE  OF  FrEAR,  J.,  ABSENT  FROM  nXNESS. 

In  a  district  court  defendant  pleaded  to  the  jurisdiction,  pleadinjr  title 
In  real  estate;  the  court  sustained  the  plea  and  a  g^eneral  appeal 
was  taken  to  the  circuit  court,  where  the  same  plea  was  made  and 
overruled  and  the  case  was  tried  on  its  merits  with  a  jury.  Held, 
that  the  district  court  had  jurisdiction  ;  that  the  appi»al  should 
have  been  on  a  point  of  law;  that  the  case  should  have  been  remand- 
ed to  the  dihtrict  court  for  hearing  on  its  merits. 

The  verdict  is  set  aside  and  case  remanded  to  district  court  for  trial. 
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Opinion  of  the  Court,  by  Bickekton,  J. 

This  case  was  first  heard  in  the  District  Court  of  North 
Kona,  Island  of  Hawaii,  where  the  defendant  pleaded  that 
the  land  said  to  have  been  trespassed  on  was  his  land ;  this 
we  understand  to  have  been  a  plea  to  the  jurisdiction  of  the 
court.  Sec.  10  of  the  Act  "  To  Ke-organize  the  Judiciary 
Department,"  p.  92,  Laws  of  1892,  provides  that  district 
courts  "  shall  not  have  cognizance  of  real  actions,  nor  actions 
in  which  the  title  to  real  estate  shall  come  in  question."  The 
said  court  after  hearing  the  evidence,  dismissed  the  case,  on 
the  ground  that  it  was  a  dispute  as  to  the  right  or  title  to 
the  land  said  to  have  been  trespassed  upon  ;  this  could  only 
raean  that  the  court  sustained  the  plea  to  the  jurisdiction. 
A  general  appeal  was  taken  by  plaintiflF  to  the  Circuit  Court 
of  the  Third  Circuit,  at  the  October  Term,  1894,  where  the 
same  point  was  raised  en  motion.  After  a  hearing,  the  court 
overruled  the  motion,  thereby  holding  that  the  district  court 
had  jurisdiction  to  hear  the  case  and  decide  it  on  its  merits. 
The  Circuit  Court  should  then  and  there  have  remanded  the 
case  back  to  the  district  court  for  trial  on  its  merits,  but  did 
not  do  so,  and  proceeded  to  trial  with  a  jury,  which  resulted 
in  a  verdict  for  the  plaintiff  with  $70  damages,  and  the 
matter  now  comes  here  on  a  bill  of  exceptions.  When  the 
district  court  dismissed  the  case  on  the  grounds  above 
stated  the  appeal  should  have  been  on  the  question  of  law, 
as  to  the  jurisdiction  and  not  a  general  appeal,  and  the 
appellate  court,  finding  that  the  lower  court  had  jurisdiction 
would  have  had  to  send  the  case  back  for  hearing  on  its 
merits ;  that  was  the  only  courst*  that  should  have  been 
pursued. 

After  a  careful  exmination  of  the  records  and  all  the 
evidence  in  the  case,  we  are  unable  to  find  anything  that 
raises  the  question  of  title  to  real  estate,  or  any  element  that 
would  oust  the  district  court  of  jurisdiction.  There  had 
been  no  judgment  of  the  district  court  on  the  merits  of  the 
case,  only  a   ruling   sustaining   the   plea  to   the  jurisdiction  ; 
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there  was  no  judgment  to  take  a  general  appeal  from,  conse- 
quently nothing  that  could  be  tried  by  a  jury.  The  only 
question  under  the  circumstances  that  could  be  presented  if 
properly  taken  up  on  appeal  was — did  the  district  court 
have  jurisdiction  in  the  case.  This  has  already  been 
answered  by  the  Circuit  Court  in  the  affirmative.  We  are  of 
the  same  opinion. 

The  verdict  of  the  jury  is  set  aside  and  the  case  is 
remanded  to  the  District  Court  of  North  Eona,  Hawaii,  for 
hearing  on  its  merits. 

C.  JV.  Ashford,  for  plaintifiF. 

JV,  C.  Achi,  for  defendant. 


ANNA  PHELPS,  Plaintiff  in  Error,  vs.  JOSEPH  O.  CAR- 
TER, Defendant  in  Error. 

Writ  of  Error. 

Hearing,  December  26,  1894.     Decision,  Ferruary  18,  1895. 

JuDD,  C.J.,  Bickerton,  J.,  AND  J.  A.  Magoon,  Esq.,  a  member 

OF  THE  BAR  WHO  SAT  IN  PLACE  OF  Mr.  JuSTICE  FrEAR,  ABSENT 
FROM  ILLNESS. 

(1)  A  person  named  in  the  will  as  executor  renounced  the  trust  on  the 
will  being  proved  in  the  probate  court  and  an  administrator  with 
the  will  annexed  was  appointed  who  wound  up  the  estate  and  was 
dischnrgfcd.  The  will  was  contested  and  the  case  carried  on  appeal 
to  a  jury  who  sustained  the  probate.  After  the  discharge  of  the 
administrator  a  writ  of  error  was  sued  out  alleging  error  in  the 
charge  of  the  court  and  the  assignments  of  error  were  served  upou 
the  executor  named  in  the  will,  as  defendant  in  error.  Held,  that 
the  writ  should  be  quashed  because  served  upon  the  wrong  person. 

Semhle^  if  the  administrator  had  been  made  defendant  in  error,  plaintiff 
in  error  would  bo  remediless  so  far  as  the  property  of  the  testator 
was  concerned,  it  having  been  delivered  to  the  devisee. 

■2)    Any  person  *'  aggrieved  "  may  apply  for  a  writ  of  error. 
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Opinion  of  the  Court,  by  Judd,  C.J. 

This  is  a  writ  of  error  to  review  and  correct  certain  alleged 
errors  of  law  in  the  charge  of  the  Circuit  Judge  to  the  jury 
on  an  appeal  from  the  Probate  Court  to  the  jury,  the  issue 
being  the  competency  of  one  Charlotte  Adams  to  make  the 
will  in  question.  The  will  was  admitted  to  probate  on  the 
petition  of  J.  O.  Carter  who  was  the  executor  therein  named. 
Mr.  Carter  in  his  petition  prayed  that  the  will  be  admitted 
to  probate  and  "  that  letters  testamentary  be  issued  to  some 
person  to  be  named  by  the  Honorable  Court,"  and  on  the 
will  being  proved  and  the  announcement  made  in  open  court 
that  Mr.  Carter  would  renounce  the  appointment  as  executor, 
the  court  appointed,  on  nomination  of  the  devisee,  Mr.  Charles 
Lucas.  This  was  on  the  3d  of  November,  1893.  The  will 
was  contested  and  finally  carried  to  a  jury  and  a  verdict 
sustaining  the  probate  was  rendered  May  24th,  1894.  Excep- 
tions were  taken  and  a  motion  for  a  new  trial  filed  but  not 
argued.  On  the  10th  July  Mr.  Lucas,  administrator,  by  his 
counsel  moved  that  the  motion  for  a  new  trial  be  heard  and 
disposed  of  on  the  12th,  and  on  that  day  the  motion  was 
heard  and  overruled.  Later  the  parties  by  counsel  stipulated 
that  the  contestants  should  have  until  1st  September,  1894, 
to  have  the  bill  of  exceptions  allowed.  This  was  not  done. 
Meanwhile  the  administrator  had  settled  the  estate,  paid  the 
liabilities,  filed  his  accounts,  and,  pursuant  to  publislied 
notice  of  hearing,  on  the  9th  of  November,  1894,  the  day  set, 
the  accounts  were  allowed  and  Mr.  Lucas  discharged  from 
all  further  responsibility  as  administrator  and  his  bond 
cancelled,  having  delivered  the  remaining  property  to  the 
devisee  named. 

On  the  24th  November  the  contestant  Anna  Phelps  filed 
her  petition  for  a  writ  of  error,  which  was  served  upon  J.  O. 
Carter  as  defendant  in  error.  At  the  December  term  of  this 
Court  a  motion  to  quash  the  writ  was  made  upon  the  follow- 
ing grounds : 
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(1)  That  there  are  other  parties  in  interest  besides  plain- 
tiff in  error. 

(2)  That  the  writ  of  error  was  not  issued  within  six 
months  from  the  rendition  of  the  judgment  complained  of. 

(3)  That'  J.  O.  Carter  is  not  a  party  to  the  proceedings, 
having  renounced  the  executorship  of  the  will  in  question  but 
that  Charles  Lucas  was  the  administrator  with  the  will 
annexed  and  was  the  proponent  of  the  will  at  the  May  term, 
1894. 

(4)  That  the  judgment  complained  of  was  fully  satisfied 
and  executed  previous  to  the  issuance  of  the  writ. 

(5)  That  the  matters  set  forth  and  alleged  as  error  are 
not  legal  grounds  upon  which  the  writ  should  issue. 

(6)  That  no  bond  was  filed  by  plaintiff  in  error  to  pay 
the  judgment  in  case  of  failure  to  sustain  the  writ. 

We  overrule  the  first  ground  of  the  motion  to  quash.  We 
think  the  statute,  Chap.  95,  Laws  of  1892,  defining  writs  of 
error  allows  any  party  "  aggrieved  "  to  sue  out  such  a  writ 
and  it  is  not  essential  that  all  the  parties  who  contested  the 
probate  of  the  will  should  be  joined  as  petitioners  for  the 
writ. 

We  think  the  motion  to  quash  should  be  sustained  upon 
the  third  ground.  The  proper  part}'  to  be  served  with  the 
copy  of  the  assignment  of  errors,  as  defendant  in  error,  was 
Charles  Lucas.  He  was  the  representative  of  the  estate. 
Mr.  Carter,  the  executor  named,  had  refused  to  accept  the 
trust.  The  issue  before  the  jury  on  appeal  from  the  Probate 
Court  was  between  Mr.  Lucas  and  the  contestant.  This 
point  is  sufficient  upon  which  to  dismiss  the  proceedings. 
But  an  analysis  of  the  statute  on  writs  of  error  raises 
serious  doubts  whether  error  will  lie  to  correct  proceedings 
of  this  nature.  The  statute  says  :  Sec.  1,  that  the  writ  may 
be  had  "at  any  time  before  execution  thereon  is  fully 
satisfied,  within  six  months  from  the  rendition  of  judgment." 
But  in  our  case  the  verdict  of  the  juiy  rendered  no  judgment 
sounding  in  damages  upon  which  execution  could  issue  and 
be  satisfied.     So  also  the  bond  required  by  Sec.  8,  to  be  filed 
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by  plaintiff  in  error  **  conditioned  for  the  payment  of  the 
judgment  in  said  original  cause  in  case  of  failure  to  sustain 
the  writ  of  error  "  could  not  follow  the  statute  literally  for 
there  was  not  nor  could  there  be  a  judgment  capable  of  being 
paid,  when  the  issue  before  the  jury  was  the  question  whether 
the  will  was  validly  executed.  If  an  argument  by  analogy  is 
admissible  in  this  case  we  should  be  inclined  to  hold  that 
the  discharge  of  the  administrator,  if  not  a  '*  satisfaction  of 
the  execution,"  made  the  plaintiff  in  error  remediless  so  far  as 
the  estate  theretofore  in  the  case  of  the  court  was  concerned. 
The  property  of  the  testator  was,  pending  administration,  in 
the  hands  of  the  court  and  the  court  liad  control  of  it  through 
the  administrator,  but  at  the  date  of  the  application  for  the 
writ,  the  trust  had  determined  and  the  administrator  had  no 
longer  any  interest  in  or  concern  for  it. 

The  writ  is  quashed. 

C.  IV.  Ash  ford,  for  petitioner. 

W.  A.  Kinney  and  C.  Broion,  for  respondent 


REPUBLIC  OF  HAWAII  vs,  OISHI,  SUGINAGA,  UEDA, 
ODA,  EGAMI,  MATSUMOTO,  KOBIASHI  (all  Japan- 
ese);  and  JOHN  GASPAR,  Accessory  before  the  fact. 

Exceptions. 

Hearing,  December  27,  1894.     Decision,  February  1,  1895. 

judd,  c.  j.,  bickerton,  j.,  and  cooper,  circuit  judge,  in  place 
OF  Mr.  Justice  Frear,  absent  prom  illness. 

(1)  A  defendant  was  committed  for  trial  for  instigating  others  to  com- 
mit an  offense.  The  Attorney-Guneral  declined  to  indict  him  on 
this  charge  and  ho  was  discharged  from  custody  and  again  arrested, 
committed,  indicted,  tried  and  convicted  on  the  charge  of  being  an 
accessory  before  the  fact  to  the  commission  of  the  said  offense. 
Held,  that  the  former  proceedings  were  no  bar  to  the  conviction 
and  there  was  no  "  mistrial." 
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(2)  A  person  exercising  the  functions  of  a  district  magistrate  is  a  cte 
/a C'fo  magistrate  iind  a,  dc  jure  magistrate  to  all  parties  except  the 
Stute.  Where  a  warrant  issuing  from  a  district  magistrate  is  offer- 
ed in  evidence  it  is  not  neces&ary  to  prove  its  legality  that  the  com- 
mission of  the  magistrate  be  produced.  Circuit  courts  can  take 
judicial  knowledge  of  the  appointment  of  the  inferior  magistrates. 

(3)  Reference  was  made  in  the  body  of  a  warrant,  for  the  names  of  all 
but  one  of  the  parties  to  be  arrested,  to  the  information  which  pre- 
ceded the  warrant  on  the  same  paper,  and  contained  the  names  of 
the  parties  complained  against.  Held,  the  warrant  complied  with 
the  statute. 

(4j  Extreme  strictness  is  not  required  in  writing  in  English  a  Chinete 
or  .Japanese  name.  *'Ois"  as  pi'onounced  by  a  Hawaiian  would  be 
idem  »oiunts  with  ^'Oishi." 

(/))  Where  the  evidence  shows  that  a  person  incited  others  to  assault 
police  officers  generally  if  they  came  for  a  certain  purpose,  the  i)er- 
son  inciting  is  resjwnsible  even  though  the  officers  .vero  armed  with 
legal  warrants. 

(6)  To  hold  a  person  guilty  of  inciting  another  to  commit  an  offense  it 
is  not  necessary  to  show  that  he  exercised  so  great  an  influence 
over  him  as  to  deprive  him  of  the  freedom  of  his  will. 

(7)  In  order  to  distinguish  between  certain  defendants  and  an  accessory 
before  the  fact  tried  with  them,  a  separate  verdict  against  these 
defendants  was  rendered,  finding  them  "  guilty-  of  the  charge  of 
resisting  the  officers.'*'  Held  good.  The  verdict  if  free  from  uncer- 
tainty, is  good  though  it  does  not  contain  the  particulars  of  the 
indictment  in  describing  the  offense. 

Opinion  of  the  Court,  by  Judd,  C.J. 

On  the  3d  of  September,  1894,  at  Keei,  South  Kona, 
Hawaii,  two  parties,  John  Gaspar  and  D.  H.  Kahanlelio, 
claimed  adversely  to  each  other  certain  coflFee  still  unharvested; 
the  former  sent  his  men  to  gather  it.  The  latter  with  his 
friends  warned  them  not  to  take  it  and,  they  persisting, 
swore  out  warrants  of  arrest  against  all  the  above  named 
defendants  and  others  for  larcenv  of  said  coflFee.  The  execu- 
tion  of  the  warrants  was  resisted  ;  a  fracas  ensued  in  which 
one  officer,  Kailihiwa,  was  severely  injured  and  a  Japanese 
was  shot  and  killed. 

All  the  above  named  Japanese  defendants  were  charged  iu 
the  District  Court  of  South  Kona  with  the  offense  of  assault 
and  battery  on  certain  police  officers  with  intent  to  resist,  hinder 
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and  obstruct  them  in  the  discharge  of  their  daty  as  such 
ofiScers.  They  were  committed  for  trial.  John  Gaspar  was 
examined  and  committed  for  the  offense  of  instigating  the 
said  Japanese  to  commit  the  said  offense. 

The  Circuit  Court,  Thiixl  Circuit,  sat  at  North  Kohala  on 
the  3d  October  last  and  was  adjourned  to  the  9th.  The 
Attorney-General  at  Kohala  declined  to  indict  or  prosecute 
John  Gaspar  on  the  charge  upon  which  he  was  committed, 
and  the  Circuit  Judge  presiding  ordered  his  discharge  from 
custody.  Gaspar  was  immediately  rearrested  upon  warrant 
of  the  District  Court  of  North  Kohala,  on  a  charge  of  being 
accessory  before  the  fact  to  the  offense  of  assault  and  battery 
by  the  said  Japanese  upon  public  officers  with  intent  to 
resist  them  in  the  exercise  of  their  duty.  Gaspar  waived 
examination  and  was  duly  committed  for  trial  at  the  Circuit 
Court  then  sitting.  The  above  mentioned  Japanese  were 
indicted  for  the  aforesaid  assault  and  battery  together  with 
Gaspar  as  an  accessory  before  the  fact.  Gaspar  demurred  to 
the  indictment  and  also  filed  a  **  plea  in  bar,"  setting  out  the 
previous  arraignment  and  committal  and  claiming  that  the 
declination  to  prosecute  upon  it,  followed  by  discliarge,  was 
an  acquittal  therefrom,  tlie  two  offenses  being  identical  in 
law  and  fact.  Both  these  pleas  being  overruled  the  Japanese 
defendants  then  pleaded  not  guilty.  Gaspar  refusing  to  plead 
the  court  ordered  the  plea  of  not  guilty  to  be  entered  for 
him.  This  is  statutory  and  this  course  was  approved  by 
this  court  in  Herring  s  case,  page  181  ante.  The  trial  result- 
ed in  a  convlctiou. 

We  observe,  in  considering  Gaspar's  plea,  that  the  statute, 
Compiled  Laws  pp.  338-9,  authorizes  the  Attorney-General 
to  grant  a  certificate  that  he  declines  to  prosecute  any  person 
committed  for  trial,  addre.ssed  to  the  Judges  of  the  Supreme 
Court  or  any  one  of  them,  who  shall  order  the  discharge  by 
warrant  to  the  marshal  or  jailor  who  has  the  person  in 
custody.  The  Attorney-General  followed  this  course  and 
the  Circuit  Judge  signed  the  warrant  of  discharge.  It  would 
seem    as    if    this  enactment  was  only  intended  to  apply  to 
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prisoners  before  indictment  and  not  necessarily  during  term. 
The  power  is  distinctly  given  to  the  Attorney-General  to 
decline  to  present  an  indictment.  The  warrant  of  the  judge 
would  follow  as  a  matter  of  course,  the  dutv  beinj?  mandatorv 
and  not  discretionary.  The  law  has  not  been  amended  so  as 
to  give  this  authority  to  Circuit  Judges  who  now  preside  at 
jury  trials — but,  granting  that  the  Circuit  Judge  had  no 
statutory  autliority  to  sign  the  warrant  of  discharge,  the 
declination  of  the  Attorney-General  to  present  an  indictment 
still  stands.  We  consider  that  it  has  the  same  effect  as  a 
nolle  pj'osequi  entered  after  indictment  with  the  consent  of 
court.  We  must  remember  that  the  failure  to  prosecute  era 
nolle  prosequi  is  not  an  acquittal.  It  was  so  held  in  Rejc  r«. 
Manner,  3  Haw.  339. 

The  proceedings  on  the  second  charge  against  Caspar 
appear  to  be  regular.  He  was  re-arrested  by  warrant  of  the 
District  Magistrate  of  North  Kohala,  who  had  jurisdiction, 
upon  the  sworn  information  of  the  Attorney-General.  He 
waived  examination  and  was  committed  upon  the  charge 
made.  This  is  the  usual  course  and  it  has  been  followed  for 
years  in  a  case  where  the  facts  being  essentially  the  same 
the  prosecuting  officer  desires  to  change  the  form  of  the 
charge.  This  is  a  far  better  course  to  pursue  than  to  present 
an  indictment  for  a  different  offense  than  that  upon  which 
the  defendant  was  originally  charged  and  committed.  We 
doubt  if  this  latter  course  could  be  legally  followed.  The 
original  offense  charged  against  Caspar  was  "  instigating  the 
Japanese  to  commit  assault  and  battery  on  the  officers,"  etc. 
But  Section  7,  Chap.  44,  Penal  Code,  prescribes  that  "  the 
instigation  is  merged  in  the  offense  committed  in  pursuance 
thereof,  when  the  offense  is  committed  in  such  a  manner  that 
the  instigator  is  guilty  thereof,  by  reason  of  his  being  an 
accessorv  before  the  fact  or  otherwise."  In  our  case  the 
facts  in  the  knowledge  of  the  prosecution  were  that  the 
offense  of  assault  and  battery  on  the  officers  had  been  com- 
mitted in  pursuance  of  Caspar's  instigation  and  that  Caspar 
was    not    present  when    the    assault    and    battery  was  com- 
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mitted.  He,  therefore,  was  an  accessory  before  the  fact,  in 
accordance  with  the  definition  given  in  Chap.  5,  Penal  Code, 
Sec.  2. 

But  suppose  the  proceedings  of  the  Attorney-General  and 
the  Circuit  Judge  on  the  original  charge  were  ineffectual  to 
properly  dispose  of  the  same,  we  cannot  see  how  the  pend- 
ency of  another  charge  against  the  defendant  .constitutes  a 
bar  to  a  subsequent  charge  and  indictment,  the  regularity  of 
which  is  not  called  in  question.  In  no  sense  can  the  trial  of 
Gaspar  as  an  accessory  before  the  fact  be  considered  a 
"  mistrial "  on  account  of  alleged  irregularities  preceding 
the  same. 

We  overrule  this  exception. 

Although  the  Japanese  defendants  and  John  Gaspar  were 
tried  jointly,  they  were  represented  by  different  counsel  and 
the  Circuit  Judge  allowed  two  bills  of  exceptions.  We  shall 
consider  the  several  points  made  in  both  bills,  treating  them 
as  one.  At  the  trial  two  papers  were  offered  in  evidence 
purporting  to  be  the  warrants  for  the  arrest  of  defendants 
and  others,  under  which  the  officers  <vere  acting  at  the  time 
of  the  assault.  They  were  objected  to  until  proven  to  have 
been  issued  by  the  District  Magistrate  of  South  Kona  on  the 
3d  September,  1894,  and  that  he  was  regularly  commissioned 
and  legally  acting  on  that  date.  The  presiding  judge  said 
that  "  he  had  official  knowledge  that  Thos.  H.  Wright  was 
commissioned  as  District  Magistrate  of  South  Kona  on  the 
1st  September,  1894,  for  two  years."  The  warrants  were 
admitted  in  evidence.  Further  objections  were  made  to  them. 
The  warrants  were  signed  "  Thos.  H.  Wright,  District  Magis- 
trate of  South  Kona,  Island  of  Hawaii."  They  were  on  the 
printed  form  furnished  by  the  Judiciary  Department  to  the 
magistrates  and  follow  on  the  same  page  the  sworn  informa- 
tion upon  which  the  warrsints  issue.  The  informations  are 
signed  by  D.  H.  Kahaulelio,  and  bear  the  statement,  "  Signed 
and  sworn  to  before  me  this  3d  day  of  September,  1894.  T. 
H.  Wright.  District  Magistrate  of  South  Kona,  Island  of 
Hawaii." 
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We  find  from  the  evidence  (transcript,  pp.  101,  125  ami 
126)  that  Mr.  Wright  was  exercising  the  functions  of  District 
Magistrate  of  South  Kona  at  the  time  of  his  signing  the 
warrants.  A  judge  de  faviu  is  a  judge  rfe  /^^'e  to  all  parties 
except  the  State. 

Wharton's  Crim.  Ev.,  Sec.  164. 

Coxjle  V8.  CommomoeaUh,  104  Pa.  State,  117. 

^ValcoU  vs.  Wells,.  24c  Pac.  R,  367  (Nevada). 

It  was  not  necessary  that  Mr.  W^right's  coramission  should 
be  produced.  State  vs.  Roberts,  52  N.  H.  492,  1  Gr.  Ev.,  Sec. 
92.  Moreover,  the  presiding  judge's  statement,  that  he  took 
judicial  knowledge  of  the  fact  was  sufficient,  and  it  was  not 
essential  that  he  should  take  the  stand  and  recite  under  oath 
the  facts  from  which  this  knowledge  was  derived. 

State  vs.  Wright,  16  R.  L,  518. 

Hancock  vs.  Town  of  Worcester,  16  Vt.,  106. 

Graham  vs.  Anderson,  42  111.,  515. 

We  find  nothing  to  modify  these  rules  of  law  in  the  fact 
that  by  the  Constitution  of  the  Republic  of  Hawaii  all  com- 
missions were  vacated  on  the  1st  September,  1894.  The 
presumption  exists  that  the  executive  performed  its  duty  and 
appointed  a  District  Magistrate  for  South  Kona  on  or  before 
that  date. 

This  exception  is  overruled. 

Objection  was  made  to  the  warrants  on  the  ground  that 
the  names  of  the  persons  to  be  arrested  were  not  repeated  in 
the  bodv  of  the  warrants,  but  were  referred  to  as  "  A.  B.  et.  al., 
charged  with  the  oflfense  of  larceny  in  the  third  degree  as 
fully  set  forth  above,  and  when  found  to  bring  their  bodies 
before  the  District  Magistrate  of  South  Kona,"  etc.  As 
before  stated,  the  wan-ants  were  preceded  upon  the  same 
paper  by  the  sworn  information  which  named  all  the  persons 
charged  with  the  offense.  Apparently  there  was  not  room 
in  the  printed  form  of  the  warrants  for  the  insertion  of  all 
the  names  of  the  persons  to  be  arrested,  and  we  see  no 
possible  objection  to  referring  in  the  warrants  to  the  com- 
plaint for  the  rest  of  the  names  of  the  persons  to  be  arrested. 
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In  Commonivealih  vs.  Dean,  9  Gray,  284,  C.  J.  Shaw  said 
that  "  where  a  paper  was  annexed  and  definitely  referred  to 
it  is  to  be  treated  as  recited  in  and  a  part  of  the  process  or 
instrument  in  which  it  is  recited."  In  that  case  the  warrant 
referred  to  the  "oflfense  described  in  the  annexed  complaint" 

The  statute  required  that  the  warrant  should  recite  the 
substance  of  the  accusation-  Rev.  Stat.  Mass.  C.  135, 
Sec.  2, 

So  also  Com.  vh.  Dana,  2  Met.  329.  Here  the  articles  to  be 
seized  on  a  search  warrant  were  described  as  the  things 
"mentioned  in  the  above  complaint." 

Donohae  vs.  Shed,  8  Met.  326.  The  warrant  ordered  the 
arrest  of  the  party  "  mentioned  in  the  above  complaint."  So 
also  State  vs.  Goyetie,  11  R.  I.,  502.  We  hold  that  the  warrant 
sufficiently  complied  with  the  statute.  Judiciary  Act  of  1892, 
Sec.  18. 

One  of  the  warrants  which  was  in  the  Hawaiian  language 
contained  the  name  of  "  Ois."  Oishi  was  one  named  in  the 
indictment.  A  witness  for  the  prosecution  was  asked  to 
point  out  Oishi's  name  in  the  warrant,  and  he  testified  that 
Oishi  in  the  indictment  was  the  "  Ois "  in  the  warrant. 
This  was  objected  to  on  the  ground  that  parol  testimony 
cannot  vary  or  explain  a  written  instrument.  The  witness 
testified  that  the  Hawaiian  rendering  of  "  Oishi "  was  "  Ois." 
We  hold  that  it  was  competent  as  a  matter  of  identification 
to  show  that  these  names  represented  one  and  the  same 
person,  and  the  rule  of  evidence  above  referred  to  was  not 
thereby  violated.  To  a  Hawaiian  they  are  idem  sonans.  A 
Hawaiian,  unless  educated  in  the  English  language,  would 
add  to  a  word  ending  with  a  consonant  a  vowel  sound  and 
"  Ois "  would  be  ordinarily  pronounced  **  Ois\"  As  to  the 
insertion  of  the  *  h "  after  the  "  s,"  an  ordinary  Hawaiian 
would  not  distinguish  between  the  sound  of  **  sh  "  and  "s." 

We  do  not  hold  anyone  to  extreme  strictness  in  the  para- 
phrasing or  Anglicizing  of  names  foreign  to  the  English 
tongue,  especially  when  a  Hawaiian  undertakes  to  write  a 
Chinese  or  Japanese  name,  and  whose  unaccustomed  ears  are 
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not  sensitive  to  the*  pronunciation  of  their  names  by  the 
parsons  themselves.  The  point  is  untenable.  Sae  Herrings 
case,  page  181  ante. 

Moreover,  Oishi  plead  not  guilty  to  the  indictment,  and  it 
makes  no  difference  whether  or  not  his  name  was  in  the 
warrant  whose  execution  he  was  charged  with  resisting. 
The  oflfeuse  may  be  complete  if  he  as  a  mere  bystander 
resisted  the  officers  while  attempting  to  execute  the  warrant 
upon  others.  '  Having  held  the  warrant  to  be  good  against 
all  the  persons  named  in  the  information,  it  is  of  no  con- 
sequence, if  some  of  them  were  there  and  the  attempt  was 
made  to  arrest  these,  whether  some  other  persons  named  in 
the  warrants  were  not  present  at  the  time  of  the  attempted 
arrest. 

The  trial  judge  refused  to  charge  at  request  of  defendant 
Gaspar,  **  that  there  was  no  evidence  of  Gas  par's  having 
advised  or  counseled  or  incited  the  defendant  Japanese  to 
resist  the  police  officers  named  in  the  indictment,  in  the 
event  of  such  oflScers  baing  in  the  due  and  legal  discharge  of 
their  official  duties  and  while  the  officers  should  be  so 
engaged." 

It  was  proper  to  refuse  this  instruction  because  the  evi- 
dence shows  that  the  orders  Gaspar  gave  to  his  Japanese 
were  broad  and  made  no  exception  whether  the  officers  had 
warrants  or  not.  He  told  them  that  if  the  kanaka  policemen 
came  in  any  of  the  coflfee,  "You  beat  them  with  stones  and 
tie  them  up  with  rope  to  a  tree,"  etc.  (Transcript  p.  5.) 
Evidence  also  went  to  the  jury  that  after  the  first  dispute 
about  the  coflfee  the  prosecuting  witness,  D.  H.  Kahaulelio, 
left  them  saying  he  was  going  to  get  a  warrant  of  arrest  for 
them  and  so  Gaspar  must  have  inferred  that  the  police  would 
come  later  with  warrants,  (pp.  94,  97  and  273).  Gaspar 
having  given  orders  to  assault  the  police  he  is  responsible 
for  the  probable  result  of  his  orders. 

The  latter  part  of  instruction  No.  10  was  refused.  It 
reads — "  And  if  said  officers  attempted  to  arrest  any  person 
for  whom  thev  had   no  warrant  and  who  was   not  at  the  time 
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of  such  attempt  to  arrest  him  in  the  act  of  committing  an 
oflFense,  then  snch  person  so  sought  to  be  arrested  by  the 
oflBcers  or  any  of  them  without  a  warrant  were  justified  in 
resisting  such  arrest."  This  instruction  could  not  properly 
be  given.  The  warrants  were,  as  held  by  us,  legal,  and 
when  two  of  those  named  therein,  namely,  Oishi  and  Matsu- 
moto,  resisted  and  those  not  named  in  the  warrant  joined  in 
the  attack  on  the  officers  they  were  liable  to  arrest  without 
warrant  for  the  new  oflFense.  See  Caecires'  case,  (page  622 
ante),  • 

The  last  part  of  request  No.  11  whs  refused.  It  is  as 
follows — "  Tlierefore  if  the  law  will  not  presume  the  respon- 
sibility of  Gaspar  for  the  illegal  acts  of  others,  done  in  his 
absence,  and,  in  order  to  find  him  guilty  under  this  indict- 
ment, the  jury  should  be  convinced,  not  only  that  Gaspar 
incited  the  defendant  Japanese  to  assault  the  officers  named 
in  the  indictment,  while  in  the  discharge  of  their  official 
duties  and  that  the  Japanese  defendants  understood  from  his 
language  that  Gaspar  was  so  inciting  them  ;  but  also  that 
Gaspar  exercised  a  peculiar  power  and  influence  over  the 
minds  of  the  defendant  Japanese,  to  a  degree  which  deprived 
the  persons  so  by  him  incited,  of  the  freedom  of  their  wills, 
and  deprived  them  of  the  character  of  free  moral  agents ; 
and  so  as  to  render  each  of  them  merelv  the  instrument  of 
Gaspar,  in  making  the  assault  complained  of." 

The  law  does  not  require  that  in  order  to  hold  a  person 
guilty  of  incitii^  another  to  do  a  criminal  act  he  must  have 
**  hypnotized  "  him  so  that  his  own  will  is  destroyed. 

Wharton's  Crim.  Ev.  Sec.  225,  and  notes. 

There  remains  an  exception  to  the  verdict.  The  other 
points  were  either  abandoned  or  have  been  discussed  and 
decided  in  other  portions  of  this  case. 

As  to  the  verdicts.  There  were  two,  one  in  the  case  of  the 
Japanese  and  the  other  in  Gaspar's  case.  They  were  tried 
together,  and  there  was  no  necessity  for  two  verdicts. 

One  is  as  follows  :  "  We  the  jury  in  the  case  of  Republic  of 
Haivaii  vs.  John  Gaspar,  find  J.  Gaspar  guilty  of  the  charge 
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of  accessory  before  the  iact  as  charged."  The  objection  that 
the  "  J  '*  being  the  initial  to  Gaspar  s  surname  does  not  come 
below  the  line  and  therefore  is  "  I "  and  not  "  J.  Gaspar/'  is 
too  puerile  to  be  discussed  further  than  to  say  that  the 
foreman  who  wrote  the  verdict  wrote  "  John  "  in  the  title  of 
the  case  in  the  same  way,  not  bringing  the  "  J "  below  the 
line. 

The  other  verdict  is  as  follows  :  *'  We  the  jury  in  the 
case  of  the  Republic  of  Hawaii  v8,  seven  Japanese,  find  Oishi, 
Sugenaga,!  Ueda,  Oda,  Egame,  Matsumota  guilty  of  the  charge 
of  resisting  the  officers  but  recommend  them  to  mercy. 
Kobiashi  we  find  not  guilty."  There  was  no  necessity  for 
adding  in  the  verdict  after  "guilty"  the  words  "of  the 
charge  of  resisting  the  officers,"  but  we  can  readily  under- 
stand that  it  was  so  written  in  order  to  distinguish  the 
Japanese  named  from  Gaspar  who  they  found  was  the 
accessory  before  the  fact.  There  was  no  uncertainty  in  the 
verdict ;  resisting  the  officers  was  the  gist  of  the  ofiense  and 
it  was  not  necessary  to  put  all  the  particulars  of  the  indict- 
ment in  the  verdict.  The  title  of  the  case  is  no  part  of  the 
verdict.  The  verdict  enumerates  the  seven  Japanese  by 
name.     It  cannot  be  misunderstood,  and  it  must  stand. 

We  do  not  find  warrant  on  a  review  of  the  whole  evidence 
to  order  a  new  trial  on  the  ground  that  the  verdict  is  con- 
trary to  evidence  and  overrule  the  motion  for  this  purpose. 

The  exceptions  are  overruled  and  new  trial  refused. 

Attoymey- General  W.  0.  Smith  and  Deputy  A.  G  ./If.  Rohed- 
son,  for  prosecution. 

P.  Neumann,  C,  W.  Ash/ord  and  A.  S.  HarUoell,  for  defen- 
dants. 
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MAHI  LONOAEA,  KAHAKUEA,  PEKUHOLO,  W.  B. 
KEANU,  PALEA,  J.  B.  KANANA,  WM.  NAWAI,  GEO. 
C.  McNAMARA,  lOANE  KANAKAOLE,  KAHALE- 
HAU,  WM.  SMITH,  HENRY  SMITH,  M.  KEOHO-^ 
KALOLE,  PAHOA,  KIPAKUHIA,  THOMAS  CLARK, 
WM.  H.  DANIELS,  A.  N.  KEPOIKAI,  JOHN  TUL-- 
LETT,  PAALUHI,  WAAPA,  G.  B.  KAANUOKU, 
KEALO,  YOUNG  HEE,  KAAW^A,  lOKAMA,  J.  DU- 
TRO,  WM.  AKI,  MAKAOI  AKI,  KANAKAOKAI, 
PAAOAO,  MRS.  KANUI  KEAHI,  PAE,  NAPAHU- 
LOHOA,  NOEHUELUA,  NAOPII,  ENOS  &  CO.,  and 
Estate  of  KAMAKAHUKILANT  vs.  THE  WAILUKU 
SUGAR  COMPANY  and  CLAUS  SPRECKELS. 

Water  Controversy. 

Hearing,  October  4,  1894.  Decision,  May  20,  1895. 

JUDD,  C.J.,  BiCKERTON   AND   FrEAR,    J  J. 

A  corporation  doing"  business  as  a  sugar  plantation  had  acquired  by 
prescription  the  right  to  use  the  water  by  day  from  a  river,  whe»i 
water  was  scarce,  to  irrigate  its  sugar-cane  planted  upon  lands  enti- 
tled to  water  by  ancieut  usage.  The  change  in  the  method  of 
use  of  the  water  from  the  system  of  each  landholder  having  the 
water  during  a  specific  portion  of  the  day  or  night  for  the  various 
smaller  branch  ditches  from  the  main  ditches,  to  the  system  by 
which  the  cane  planters  used  the  water  by  day  and  the  kalo  planters 
by  night  was  adverse  because  enforced.  It  was  also  continuous  for 
over  twenty  years. 

An  omission  to  use  the  water  when  not  needed  does  not  disprove  a 
continuity  of  use  shown  by  using  it  when  needed. 

Water  may  be  transferred  from  land  to  which  it  is  an  easement  to  land 
not  entitled  to  it,  providing  no  one  is  injured  thereby. 
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Under  the  statute  containing  the  law  relating  to  (yommissions  of  PrivaW 
Ways  and  Water  Rights  the  Supreme  Court  on  appeal  has  jurisdic- 
tion to  render  such  a  judgment  as  shall  be  just  and  equitable 
between  the  parties. 

Opinion  of  the  Court  by  Judd,  C.J.,  in  which  Bickerton,  J., 

JOINS. 

A  controversy  having  existed  for  some  time  between  the 
Wailuku  Sugar  Company,  whose  sugar  plantation  is  situated 
in  the  district  of  Wailuku,  Island  of  Maui,  and  the  holders  of 
parcels  of  land  in  that  district  as  to  the  rights  of  the  res> 
pective  parties  to  use  the  water  of  the  Wailuku  river  for 
irrigation,  it  culminated  in  a  suit  which  was  held  before  A. 
G.  M.  Robertson,  Esq.,  who  was  appointed  by  the  Minister 
of  the  Interior  a  Special  Commissioner  of  Private  Ways  and 
Water  Rights,  the  regular  commissioner  being  disqualified 
from  interest.  Mr.  Robertson  proceeded  to  Wailuku,  and  dur- 
ing some  weeks  heard  the  testimony  adduced  by  the  respective 
parties  and  arguments  of  counsel  and  on  the  2nd  July,  1894, 
rendered  his  decision.  The  testimony  was  very  voluminous, 
the  transcript  of  the  stenographer's  notes  filling  790  pages. 
Over  thirty  witnesses  were  examined  and  a  large  number  of 
exhibits  were  filed.  Upon  the  filing  of  the  decision  of  the 
commissioner  all  the  parties  appealed  to  this  Court. 

We  understand  that  the  merits  of  the  whole  controversy 
are  open  on  this  appeal  upon  the  evidence  sent  up  and  the 
law  involved,  and  we  are  authorized  to  render  such  a  judg- 
ment as  shall  be  just  and  equitable  between  the  parties. 
Chap.  26,  Laws  of  1888,  Sec.  4.  Davis  vs.  A/ong,  5  Hair., 
216. 

Following  is  the  decision  of  the  commissioner.  We  adopt 
its  statement  of  the  petition  of  the  plaintiffs,  its  description 
of  the  locus  in  quo  and  the  points  made  in  argument. 

Decision  of  the  Commissioner. 

This  is  a  controversy  in  regard  to  the  rights  of  these 
parties  in  the  water  of   the   Wailuku  river.     The   suit  was 
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commenced  by  Mahi  Lonoaea  and  two  others  against  the 
Wailuku  Sugar  Company.  On  the  day  set  for  hearing  thirty- 
four  other  persons,  claiming  to  be  interested  were  made 
parties  plaintiff,  and  subsequently  Mr.  Claus  Spreckels  inter- 
vened as  a  party  defendant. 

The  complaint  reads  as  follows : 

Plaintiffs  complain  that  defendant  has  unlawfully  con- 
structed a  dam  in  the  Wailuku  river  in  lao  Valley  in  said 
district,  near  the  kuleana  of  Manienie,  and  now  unlawfully 
maintains  the  same,  whereby  the  flow  of  water  in  said  stream 
is  obstructed  and  diverted,  and  the  plaintiffs  deprived  of 
water  to  which  they  are  entitled  and  otherwise  damaged. 

Plaintiffs  further  complain  that  defendant  has  in  said 
district  unlawfully  and  to  the  detriment  of  plaintiffs  enlarged 
and  tightened  the  dams  supplying  the  Ealaniauwai,  an  auwai 
leading  from  said  Wailuku  river,  and  has  constructed  a  new 
and  illegal  dam  to  supply  said  auwai  and  now  illegally  maintains 
the  same,  whereby  the  said  auwai  is  made  to  carry  more 
water  than  it  is  entitled  to,  and  the  plaintiffs  are  deprived  of 
water  according  to  their  right. 

Plaintiffs  further  complain  that  defendant  has  in  said 
district  unlawfully  enlarged  and  deepened  the  Kalaniauwai, 
and  now  unlawfully  maintains  said  auwai  in  such  enlarged 
condition,  whereby  plaintiffs  are  deprived  of  water  according 
to  their  right,  and  defendant  takes  water  to  which  it  is  not 
entitled. 

Plaintiffs  further  complain  that  defendant  in  said  district 
has  illegally  tapped  said  Ealaniauwai  and  by  means  of  a 
flume  illegally  constructed  by  it  has  diverted  large  quantities 
of  water  from  the  said  auwai  and  now  illegally  maintains 
said  flume  and  continues  to  illegally  divert  water  from 
said  auwai,  whereby  the  plaintiffs  have  been  deprived 
of  water  to  which  they  are  entitled,  and  the  defendant  has 
taken  water  upon  land  not  entitled  to  the  same. 

Plaintiffs  further  complain  that  defendant  in  said  district 
has  unlawfully  enlarged  the  Kamaauwai,  an  auwai  leading 
from  said  river,  and  now  maintains  the  same  in  such  enlarged 
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coudition  and  unlawfully  diverts  large  quantities  of  water 
into  said  auwai  beyond  the  amount  to  which  it  is  entited, 
and  has  taken  water  to  land  not  entitled  to  the  same 
beyond  the  limits  of  said  auwai,  whereby  the  plaintiffs  have 
been  deprived  of  water  to  which  they  are  entitled. 

Wherefore  the  plaintiffs  pray  that  defendant  may  be  sum- 
moned to  appear  and  answer  this  complaint  at  a  time  and 
place  to  be  fixed  for  hearing  the  same,  that  the  rights  of  the 
parties  in  the  water  of  said  stream  may  be  adjudicated,  that 
all  illegal  dams,  fiumes,  and  structures  erected  or  maintained 
l)y  defendant  may  be  abated,  that  all  illegal  use  of  said  water 
by  the  defendant  may  be  restrained,  that  the  method  by 
which  defendant  obtains  water  from  said  stream  may  be 
regulated,  for  costs  and  such  other  relief  as  may  be  just 

There  were  formerly  two  sugar  mills  at  Wailuku,  and 
several  independent  planters,  but  the  different  concerns  have 
since  consolidated  into  one  corporation,  the  Wailuku  Sugar 
Company. 

The  valley  of  lao  where  the  Wailuku  river  has  its  source 
is  surrounded  by  precipitous  mountains,  a  narrow  defile  afford- 
ing an  outlet  for  the  river  which  flows  down  a  gulch  in  a 
north  easterly  direction  to  the  sea.  A  short  distance  below 
the  defile  the  river  is  tapped,  on  the  north  bank,  by  an 
artificial  ditch  called  Ealaniauwai,  and  a  little  further  down, 
but  on  the  opposite  side,  by  a  similar  ditch  called  Kama- 
auwai.  These  two  auwais  have  existed  immemorially  and 
were  evidently  constructed  for  the  purpose  of  irrigating  kalo 
on  the  plains  which  stretch  away  to  the  northward  and 
southward  of  the  river.  Several  minor  auwais  have,  since 
ancient  times,  tapped  the  river  at  different  points  h)wer  down 
and  spread  the  water  through  the  lands  in  the  gulch  on 
either  side  of  the  river  bed.  In  the  case  of  Peck  vs.  Bailey, 
decided  in  1867,  Chief  Justice  Allen  said  :  "  My  opinion  is 
that  the  Eamaauwai,  Ealaniauwai  and  the  Wailuku  mill  water 
courses  are  each  entitled  to  the  quantity  of  water  which  has 
usually  flowed  therein  and  that  the  owners  of  neither  can 
rightly  divert  water  from  the  other."     (8  Haw.,  664.)     These 
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rights  are  subject,  of  course,  to  sucb  ripjhts  as  persons  may 
subsequently  have  acquired,  by  grant  or  prescription,  to 
interfere  with  the  ancient  flow.  The  defendant  has  acquired 
by  adverse  use  the  right  to  irrigate  many  acres  of  what  was 
formerly  kula  lai^d.  Most  of  the  land  in  the  gulch  is  still  in 
kalo  but  on  the  plains  kalo  patches  have  been  replaced  to  a 
large  extent  by  cane  fields.  More  particularly  is  this  the 
case  on  the  lands  watered  by  Kalaniauwai.  The  ancient 
water  rights  of  the  kalo  lands  in  this  district  were  not  clearly 
defined  either  as  to  quantity  or  time,  the  only  limit  being 
a  suflBcient  quantity  for  the  kalo.  The  case  of  Peck  vs,  Bailey 
decided  that  Kalaniauwai  and  Kamaauwai  were  entitled  to 
the  same  quantity  of  water,  (8  Haw.,  673.)  The  weight  of 
evidence  is  that  these  two  auwais  are  entitled  to  one-third 
each  of  the  water  of  the  river  in  ordinary  times,  the  remain- 
ing third  to  flow  down  the  stream  for  the  lands  in  the  gulch. 

In  times  of  freshet  the  bulk  of  the  water  would  naturally 
flow  down  the  stream  because  of  its  larger  capacity  and 
greater  fall.  "  And  if  at  any  time  there  is  a  drought,  and  the 
water  is  diminished  in  the  Wailuku  river,  these  auwais 
(Kalani  and  Kama)  will  lose  pro  rata/'  (Peck  vs.  Bailey,  8 
Haw.,  672.)  The  volume  of  water  in  the  river  varies  con- 
stantly but  it  is  only  in  times  of  drouth  that  serious  disputes 
arise.  When  there  is  an  abundance  of  water  a  person  may 
take  more  than  he  would  be  entitled  to  in  di*v  tinges  without 
injury  to  any  one  else.  And  sound  policy  requires  that  the 
water  should  be  put  to  some  use  rather  than  be  allowed  to 
run  to  waste. 

The  defendant  claims  title  by  prescription  to  all  the  water 
of  the  river  in  the  day  time,  say  from  4  a.  m.  to  4  P.  M.,  and 
therefore  the  right  to  use  the  water  between  those  hours  to 
suit  its  own  requirements  and  convenience.  It  is  in  evidence 
that  while  it  is  inconvenient,  if  not  impracticable,  to  irrigate 
cane  by  night,  kalo  can  be  watered  as  easily  by  night  as  by 
day.  For  thirty  years  or  more  it  has  been  the  practice  of 
the  cane  planters  to  irrigate  their  fields  by  day,  and  after 
reservoirs  were  built  to  take  water  for  them  at  night.     The 
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kalo  growers  also  bad  the  right  to  take  water  by  day  as  well 
as  at  night.  In  a  time  of  drouth,  however,  it  w^as  fouud 
more  economical  to  make  a  division  between  the  cane  and  kalo. 
and  it  was  agreed  that  the  cane  should  have  the  water 
during  the  day  and  the  kalo  at  night.  When  the  scarcity 
was  relieved  all  the  OAvners  M^ere  at  liberty  to  take  water  day 
and  night  as  before.  Upon  a  recurrence  of  drouth  the 
former  arrangement  would  be  revived ;  the  cane  planters 
would  refrain  from  taking  any  water  at  night  in  lieu  of  having 
all  of  the  water  during  the  day.  This  seems  to  have  been 
the  origin  of  the  system  which  has  been  continued  to  the 
present  time.  But  now  the  kalo  growers  object  to  its  further 
continuance,  claiming  that  the  Wailuku  Sugar  Co.  not  only 
takes  more  than  its  share  of  the  water  durin£i[  the  dav  but 
also  takes  large  quantities  at  night. 

The  defendant  has  not  sustained  its  claim  of  title  by  pre- 
scription. "  An  adverse  right  to  an  easement  cannot  grow 
out  of  a  mere  permissive  enjoyment  for  any  length  of  time." 
(Peck  V8,  Bailey,  8  Haw.,  669.)  The  day  and  night  division 
between  the  cane  and  kalo  having  originated  in  mutual  arrange- 
ment the  plaintiffs  were  entitled  to  notice  of  the  beginning  of 
the  adverse  use.  (See  Kalaeolcekoi  vs.  Kahanv,  4  Haw.,  481.) 
To  establish  the  prescriptive  right,  it  was  necessary  for  the 
defendant  to  prove  that  it  has  used  or  claimed  the  right  to 
use  all  the  water  at  all  times  for  twenty  years.  This  has  not 
been  done.  The  evidence  shows  that  the  use  by  the  planta- 
tion of  the  water  by  day  has  been  neither  uninterrupted  nor 
continuous.  Several  individuals  have  persisted  in  irrigating 
by  day.  It  is  in  evidence  that  the  plantation  does  not 
irrigate  on  Sundays,  and  also  that  in  times  of  freshet  the 
surplus  is  anybody's  water.  Mr.  W.  H.  Bailey,  in  his  deposi- 
tion, testified  that  the  water  ran  continuously  in  the  auwais 
night  and  day  in  ordinary  times,  but  when  there  was  a 
shortage  he  took  the  water  into  the  auwais  in  the  day  time 
and  turned  the  water  at  night  down  the  river.  He  also  said : 
"  On  the  Kamaauwai  we  simply  left  the  division  as  it  was 
day  and  night  all  the  time." 
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On  the  specific  questions  raised  in  the  complaint,  I  find  as 
follows : 

(1)  A  dam  has  recently  been  built  by  the  defendant  at 
the  kuleana  of  Manienie  but,  according  to  one  witness,  ''  not 
constructed  in  a  place  where  the  water  could  be  turned  on." 
It  does  not  appear  that  any  water  is  being  diverted  by  means 
of  the  dam.  Manienie  has  a  water  right  although  at  present 
the  land  is  uncultivated.  In  order  to  take  water  from  the 
river  it  is  usual  to  tap  the  river  by  means  of  a  dam  and  ditch, 
and  as  the  dam  in  question  may  be  used  for  a  legitimate 
purpose  and  is  not  now  used  for  any  illegal  purpose,  I  decline 
to  order  its  removal. 

(2)  The  evidence  shows  that  the  freshets,  to  which  the 
river  is  subject,  sometimes  come  down  with  such  force  as  to 
sweep  away  the  dams  that  turn  the  water  into  the  auwais 
and  alter  the  river  bed  to  such  an  extent  that  it  is  impossi- 
ble to  rebuild  the  dams  exactly  as  they  were  before.  This 
has'  happened  to  the  dams  at  the  head  of  Kalaniauwai. 
Having  apportioned  to  this  auwai  one-third  of  the  water  of 
the  river  the  size,  shape  or  number  of  dams  is  immateral  so 
long  as  they  do  not  divert  more  than  that  proportion  of  the 
water.     (See  Wong  Kim  vs.  Kioula,  4  Haw.,  504.) 

(3)  The  preponderance  of  evidence  shows  that  in  the 
year  1880,  Kalaniauwai  was  deepened  and  slightly  widened, 
and  that  since  then  more  than  its  share  of  the  water  has 
flowed  in  that  auwai.  There  is  no  sound  objection  to  the 
increase  in  size  provided  than  no  more  than  the  proper  pro- 
portion of  water  be  taken  in  times  of  scarcity.  When  there 
is  a  superabundance  of  water  in  t]ie  river  it  is  better  to  take 
as  much  of  it  as  can  be  profitably  used  than  to  let  it  run  to 
waste  into  the  sea.  When  there  is  more  water  going  down 
the  river  than  is  necessary  for  the  domestic  and  agricultural 
purposes  of  the  land  owners  in  the  gulch,  no  one  is  injured 
by  the  taking  of  an  unusual  quantity  into  the  auwais. 

(4)  About  the  year  1886,  the  defendant  constructed  a 
flume  tapping  Kalaniauwai  a  short  distance  below  its  head. 
This  flume   crosses  over  to  the   south  side  of  the  gulch  and 
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the  water  is  then  conveyed  through  a  ditch  on  to  kula  lands 
and  used  for  the  irrigation  of  about  120  acres  of  cane  there 
phinted.  Phiintiffs  claim  that  this  is  an  illegal  diversion 
depriving  thein  of  water  to  which  they  are  entitled.  Defen- 
dant contends  that  the  water  being  used  on  these  fields  is 
the  water  belonging  to  several  pieces  of  kalo  lands  scattered 
through  the  gulch  and  liow  in  disuse,  together  with  the 
surplus  water  of  other  kalo  lands  now  planted  in  sugar  cane. 
Witnesses  estimate  that  the  amount  of  water  necessarv  to 
irrigate  one  acre  of  kalo  is  sufficient  to  irrigate  from  three  to 
twelve  acres  of  cane.  It  has  not  been  shown,  however,  that 
the  defendant  uses  only  the  minimum  amount  of  water 
necessary  on  its  cane.  The  amount  of  water  required  for 
cane  and  kalo  varies  to  such  an  extent  that  it  is  very  difficult 
to  say  that  four  or  five  acres  of  cane  may  be  irrigated, 
because  a  one  acre  kalo  patch  has  been  dried  up,  without 
injury  to  the  rights  of  others.  The  court  in  Peck  vs.  Bailey, 
said  that  the  defendant  **  had  a  right  to  transfer  the  water 
from  his  kalo  lands  adjacent  to  these  lands  if  by  so  doing  he 
did  no  injury  to  other  persons."  (8  Haw.,  673.)  In  the 
more  recent  case  of  Kahookiekie  vs.  Keanim,  the  court  said : 
*•  Without  deciding  the  question  whether  a  water  right  by 
prescription  to  be  used  upon  certain  land  could  be  diverted 
to  and  used  upon  another  piece  of  land,  we  are  of  opinion 
that  to  do  this  as  defendant  has  done  is  a  manifest  injury  to 
the  plaintiflf.  *  *  *  And  even  if  the  defendant  took 
water  in  the  flume  to  the  kula  land  only  during  the  hours 
that  he  was  entitled  to  water  for  his  lower  lands,  it  is  not 
clear  that  it  would  not  be  an  injury  to  those  whose  time 
for  the  use  of  water  followed  his — for  the  disuse  of  the 
lower  auwais  during  his  hours  would  tend  to  make  them  dry 
and  absorb  more  water  when  it  was  again  turned  into  them.'' 
(8  Haw^,  312.)  It  not  being  clear  that  the  new  use  under 
consideration  is  not  injurious  to  the  other  owners  of  water 
rights,  I  hold,  under  the  authority  of  the  cases  cited  that 
the  taking  of  water  in  the  flume  in  question  is  an  unreasonable 
and  therefore  illegal  use. 
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(5)  Plaintiffs  have  failed  to  show  that  Kaniaauwai  has 
been  enlarged.  And  the  taking  of  water  to  land  not  entitled 
thereto  beyond  the  limits  of  the  auwai  has  been  discontinued 
for  some  time. 

I  therefore  hold ; 

(1)  That  Kalaniauwai  and  Kamaauwai  are  each  entitled 
to  a  continuous  flow  of  one-third  of  the  water  leaving  a  like 
proportion  in  the  stream. 

(2)  That  no  water  be  taken  across  the  gulch  in  the  new 
flume  after  the  crop  now  growing  on  the  land  irrigated  by 
means  of  said  flume  is  taken  off. 

(3)  That  the  costs  be  divided. 

By  the  Court. 

I 

It  appears  to  us  to  be  well  settled  by  the  evidence,  that  in 
a  rainy  time  when  the  Wailuku  river  was  running  full  and 
all  the  watercourses  leading  from  it  were  also  full  every  one 
could  use  the  water  from  the  river  for  irrigation  without 
reference  to  the  time  of  user  or  the  quantity  taken.  No  one 
questioned  this.  When  all  had  enough  no  one  wanted  more 
than  he  could  use. 

So,  also,  when  the  rains,  either  those  falling  in  the  moun- 
tains only,  or  w^hen  they  were  general,  made  freshets  in  the 
river,  the  Wailuku  plantation  would  run  off  into  reservoirs 
surplus  water  that  otherwise  would  run  into  the  ocean. 
This  conservation  of  storm  water  was  free  to  all  who  desired 
to  appropriate  it  and  we  see  no  valid  objection  to  its  practice 
being  continued.  It  would  become  objectionable  if  the  planta- 
tion or  any  party  by  the  creation  of  immense  reservoirs  or 
other  mechanical  structures  should  take  all  the  storm  water 
and  deprive  others  of  an  opportunity  to  do  the  samp*. 

No  one  testifies  to  any  difliculty  when  rains  are  copious 
and  w^ater  is  plentiful.  But  it  is  in  dry  times,  when  the 
water  is  low  in  the  river,  that  anxiety  is  felt  by  the  culti- 
vators of  sugar  cane  and  of  kalo  that  they  may  not  have 
enough   water   for   their    life    and    growth.     Difficulties    and 
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struggles  tlien  are  in  order.  Owing  to  the  cliraate  an  arid 
condition  prevails  during  a  great  part  of  the  year  and  water 
must  be  husbanded  and  used  with  economy  to  supply  the 
needs  of  agriculture.  The  district  of  Wailnku  was  once 
•  thickly  settled,  kuleanas  to  the  number  of  over  400  were 
granted  to  natives  and  others.  A  large  proportion  of  these 
cultivated  kalo  with  the  aid  of  water  from  the  river  as 
described  by  the  commissioner  in  his  decision  above  set 
forth.  The  cultivation  of  sn«:ar  cane  on  a  small  scale  was 
begun  by  Kamehameha  III.  in  the  early  fifties.  Then  followed 
a  few  years  later  the  plantation  of  Peck  and  others,  the 
inception  of  the  Wailuku  plantation,  and  that  of  the  Baileys. 
The  testimony  shows  that  before  cane  culture  was  begun, 
the  natives  had  frequent  quarrels  in  regard  to  the  distribu- 
tion of  water  during  times  of  drouth.  •  There  was  no  definite 
and  regular  method  of  distribution  of  water.  The  konohiki 
or  head  man  of  the  land  divided  the  water,  in  times  of 
scarcity,  taking  care  that  the  kalo  patches  of  the  chief  who 
held  possession  of  the  ahupuaa,  were  filled  first,  and  he 
endeavored  to  provide  that  all  should  have  sufficient  to  keep 
his  crop  in  condition.  We  understand  that  agreements  were 
made  as  to  the  care  of  the  ditch  called  Kamaauwai  and  the 
distribution  of  water  therefrom.  Certain  law  suits  were 
had,  notably  that  of  Peck  vs,  Bailey,  reported  in  8  Haw.,  658. 
This  case  is  not  relevant  to  the  present  cause,  for  it  was 
between  parties  whose  several  interests  are  now  held  by  the 
defendant  corporation,  and  the  decision  merely  held  that  the 
two  auwais  Kamaauwai  and  Kalaniauwai  were  entitled  to  an 
equal  amount  of  water  from  the  river.  In  proceedings  subse- 
quent to  the  reported  case  of  Willfovg  v8,  Bailey,  two-fifths 
of  the  water  of  Kamaauwai  were  awarded  to  Bailey.  3  Haw., 
479.  We  find  that  owing  to  the  inconvenience  of  the  method 
of  irrigating  cane  by  night,  the  cane  planters  began  to  use 
the  water  only  during  the  daj'  and  the  natives  took  it  for 
their  kalo  at  night.  Mr.  E.  H.  Bailey  says  that  the  custom 
grew  up  of  irrigating  cane  by  day  and  kalo  by  night  with  the 
introduction  of  cane  culture  in  the  district.     He  savs  that  this 
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practice  was  a  growth  arising  out  of  the  new  conditions  not 
the  result  of  a  formal  agreement.  Many  other  witnesses 
testify  that  this  was  the  custom  dating  as  far  back  as  their 
residence  in  the  district.  This  fact  was  found  by  the  com- 
missioner. No  agreement  in  writing  to  this  eflFect  was 
produced.  None  is  testified  to  as  having  been  executed.  It 
seems  quite  certain  to  us  from  the  evidenbe  that  the  cane 
planters  took  the  water  by  day  with  the  acquiescence  of  the 
kalo  planters  or  kuleana  holders,  who  took  it  by  night. 
This  is  claimed  by  plaintiflFs  to  be  a  parole  license  and 
revocable  at  will  of  the  licensors.  But  the  using  of  the 
water  by  day  by  cane  planters  was  not  by  license  for  the 
cane  being  put  either  on  kalo  land  which  had  acquired  water 
rights  by  prescription  or  upon  hmd  watered  with  the  quantum 
of  water  transferred  from  kalo  land  under  the  same  owner- 
ship, the  cane  planter  claimed  an  absolute  right  to  the  water 
and  the  method  of  use  was  the  only  ingredient  in  dispute. 

The  doctrine  laid  down  in  Reiick  vs,  Kern,  2  Am.  Leading 
Cases,  682,  is  as  follows  :  "  An  executed  license,  the  execu- 
tion of  which  has  involved  the  expenditure  of  money  or  labor, 
is  regarded  in  equity  as  an  executed  agreement  for  valuable 
consideration,  and  as  snch  will  be  enforced,  even  when  merely 
verbal,  and  relating  to  the  use  and  occupation  of  real  estate." 
It  is  not  questioned  that  a  large  expenditure  of  money  has 
been  made  by  defendant  corporation  not  only  in  erecting 
mills,  but  in  flumes  and  ditches  and  cane  culture  upon  the 
understanding  that  it  could  use  the  water  by  day.  It  would 
be  impossible,  except  for  this  method  of  using  the  water  by 
day,  to  use  flumes  at  all. 

It  is  claimed  by  defendant  corporation  that  as  both  plain- 
tiff's and  defendants  had  water  rights  in  the  Wailuku  river 
they  were  tenants  in  common  and  had  made  a  parol  partition 
of  the  water  which  after  the  lapse  of  time  and  the  enjoyment 
by  each  of  the  rights  in  severalty  it  would  be  inequitable  to 
disturb.  We  find  no  necessity  to  resort  either  to  the  theory 
of  an  irrevocable  license  or  an  executed  parol  partition.  We 
find  sufficient  evidence  to  sustain  the  right  to  use  the  water 
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by  day  by  defendant  corporation  by  prescription  as  against 
the  majority  of  the  plaintiffs.  Certainly  the  method  or 
custom,  or  agreement  or  by  whatever  name  the  witnesses 
call  it,  of  the  plantation  using  the  water  in  this  way  has 
continued  for  a  large  part  of  its  estate  for  over  twenty  years 
and  for  about  thirty  years  for  some  of  its  estate.  It  is  urged 
by  plaintiffs  that  this  day  use  was  not  continuous,  because 
when  water  was  abundant  both  plaintiffs  and  defendants 
would  use  it  during  the  day  and  night,  and  the  defendant 
would  not  use  it  at  all  during  the  day  because  it  was  not 
needed.  It  is  well  settled  that  an  omission  to  use  when  not 
needed  does  not  disprove  a  continuity  of  use  shown  by  using 
it  when  needed.  Bodfish  vs,  Bodjish,  105  Mass.,  319.  Hes- 
])eria  Land  (t  Water  Co,  vs,  Rogers,  23  Pac.  Rep.,  196.  The 
fact  that  some  of  the  kalo  patches  maintained  their  use  of 
water  by  day,  does  not  break  the  continuity  or  destroy  the 
adverse  nature  of  the  right  acquired.  The  right  might  be 
acquired  as  against  some  and  not  against  all  of  the  uses  of 
water  from  the  river. 

Its  use  was  adverse.  This  is  proved  by  the  fact  that  it 
was  taken  and  enforced.  Its  use  was  certainly  notorious  and 
open.  It  is  also  proven  by  the  establishment  of  the  use  of 
the  kuleana  holders  with  the  exception  of  a  few,  by  night 
only.  The  occasional  taking  of  water  by  the  plantation 
lunas  by  night  is  characterized  by  the  plaintiffs  and  their 
witnesses  as  '*  thefts,"  i.  e.  the  taking  of  what  did  not  belong 
to  the  plantation.  These  unauthorized  and  disavowed  tres- 
passes of  agents  of  the  defendant  corporation  are  confessions 
that  it  had  no  right  to  the  water  at  night,  which  goes  far  to 
show  that  it  claimed  the  right  to  the  water  during  the  day — 
as  its  proportion  of  the  water.  We  remark  here  that  these 
furtive  acts  seem,  by  the  testimony,  to  have  been  provocative 
of  this  litigation. 

It  is  alleged  as  a  reason  for  claiming  relief  prayed  for, 
that  the  defendant  corporation  has  greatly  increased  the  area 
of  land  under  cultivation,  and  that  this  is  shown  by  the 
increased  yield.     We  find  that  the  exhibits  filed  do  not  show 
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any  great  increased  yield  except  such  as  may  be  explained 
by  improved  machiner}'  used  in  manufacture.  The  im- 
poverishment of  soil  by  successive  cropping  is  made  up  by 
increased  use  of  fertilizers.  Greater  diligence  is  shown  to 
be  used  by  the  plantation  in  keeping  its  ditches  clean  of 
weeds  and  moss  than  is  used  by  the  cultivators  of  kalo,  who, 
in  addition  to  negligence  in  the  care  of  their  smaller  ditches, 
do  not  now  tamp  their  kalo  patches  to  make  them  hold  water. 
A  considerable  amount  of  loss  of  crop  from  scarcity  of  the 
water  actually  reaching  the  crop  may  be  fairly  attributed  to 
this  neglect. 

Although  it  is  uot  an  argument  in  favor  of  sustaining  the 
present  method  of  use  of  the  water,  if  we  should  find  that  its 
inception  was  by  an  agreement  or  license  capable  of  being 
revoked,  we  are  satisfied  that  this  conclusion  we  have  come 
to  works  no  injustice  to  the  plaintiffs  because  it  is  abundantly 
shown  that  it  is  more  advantageous  to  cultivators  to  have 
the  use  of  a  given  body  of  water  in  a  given  limited  space  of 
time  than  a  smaller  body  of  water  supplied  in  double  the 
time.  To  establish  a  system  by  which  what  water  was  in 
the  river  should  be  allowed  to  flow  continuously  day  and 
night  in  all  the  main  auwais  in  the  proportions  found  by  the 
commissioner,  and  then  be  distributed  in  all  the  numerous 
branches  and  subdivisions  of  these  auwais,  would  be  wasteful 
and  exceedingly  injurious.  It  would  be  wasteful,  for  neither 
kalo  nor  cane  require  a  continuous  flow  of  water  upon  them. 
To  cane  it  would  be,  on  the  contrary,  injurious.  There 
is  evidence  that  the  ancient  method  of  irrigation  before 
cane  culture  began  was  not  always  a  perpetual  flow  of 
water  in  all  the  auwais,  but  in  times  of  drouth,  sometimes  all 
the  available  water  would  be  put  alternately  in  one  large 
auwai  and  then  in  the  other.  But  the  constant  flow  of  water 
day  and  night  in  all  the  auwais  would  prevent  the  alterna- 
tion of  the  use  of  water  on  different  fields — the  cane  not 
ordinarily  requiring  irrigation  oftener  than  once  a  week  or 
ten  days.  It  would  probably  cripple  the  defendant  corpora- 
tion in  its  use  of  water  for  fluming  purposes,  without  being 
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of  any  advantage  to  the  plaintiffs.  It  is  doubtful  whether  in 
very  dry  times  a  kalo  patch  near  the  sand  hills  could  be 
reached  at  all  by  its  small  quota  of  water  the  loss  by 
evaporation  and  sinking  into  the  ground  of  the  ditch  being 
so  great.  A  large  volume  of  water  would  go  where  a  small 
volume  would  be  lost  before  it  reached  a  given  point  It 
would  require  the  greatest  vigilance,  night  and  day,  on  the 
part  of  all  cultivators  to  secure  for  themselves  a  continuous 
proportion  of  the  water  and  undoubtedly  frequent  breaches 
of  the  peace  would  occur  in  the  struggles  for  water. 

Statements  of  areas  of  land  held  in  fee  and  leasehold  by 
the  defendant  corporation  are  in  evidence  showing  that  about 
one-half  of  the  land  in  Wailuku,  which  has  acquired  right  to 
water  by  prescription,  is  in  its  possession.  The  exact  claim 
of  the  corporation  of  its  water  right  is  the  substantially 
whole  flow  of  the  two  ditches  Kalaniauwai  and  Kamaauwai  and 
the  mill  stream  from  4  o'clock  a.m.  to  4  o'clock  p.m.  of  each  dav 
from  Monday  to  Saturday  inclusive,  and  on  Sunday  the  right 
to  run  water  into  its  reservoirs  from  4  a.  M.  to  10  a.  m. 
This  would  be  about  six-fourteenths  of  the  entire  supply, 
which  is  less  than  the  amount  to  which  one-half  of  the  land 
which  had  water  rights  would  be  entitled  to. 

We  held  above  that  we  found  it  well  established  that  the 
defendant  corporation  had  acquired  a  prescriptive  right  to 
use  the  water  by  day.  This  is  too  general  a  proposition  for 
there  is  proof  that  certain  land  owners  had,  in  order  to 
preserve  their  right  to  water  by  day,  persisted  in  such  use. 
These  parties,  to  wit,  E.  H.  Bailey  and  W.  H.  Daniels  for 
the  lands  testified  to  by  them,  we  find  are  excepted  from  the 
operation  of  the  right  established  in  favor  of  defendant  cor- 
poration. There  are  others  who  used  water  by  day  by 
express  permission  of  the  defendant,  and  others  still  against 
whom  the  plantation  does  not  seem  to  have  effectually 
established  the  easement  claimed  by  it.  These  are  generally 
owners  of  town  lots  and  this  decision  does  not  deprive  the 
land  owners  in  the  village  of  Wailuku  from  the  use  of  water 
for  domestic  purposes  during  the  day  or  night. 
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We  find  no  objectiou  either  in  law  or  reason  to  allowing 
the  owner  of  land  wliicli  is  entitled  to  water  from  transfer- 
ring the  same  amount  of  water  to  other  laud  providing  he 
thereby  works  no  injury  to  others. 

It  w^as  so  held  in  Peck  vs.  Bailey,  8  Haw.,  658  (1867)  and 
in  Kahookiekie  •«.  Keauini,  id.  310,  it  was  found  that  the 
transfer  would  be  injurious  to  others  and  therefore  not 
allowed. 

In  regard  to  the  specific  questions  raised  by  the  petition, 
we  sustain  the  decision  of  the  commissioner  in  refusing  to 
order  the  dam  at  Manienie  removed,  for  the  reasons  given  by 
him.  Having  sustained  the  claim  of  the  defendant  corpora- 
tion to  the  use  of  this  water  during  the  day,  it  is  of  no 
importance  whether  the  main  auwais  (Kalaui  and  Kama) 
have  been  enLarged.  In  regard  to  the  passing  over  of  water 
from  the  Kalaniauwai  by  a  flume  (flume  D.  on  the  map)  to 
water  kula  laud  120  acres  on  the  opposite  side  of  the  river 
during  the  dav,  we  find  that  the  risjht  to  use  water  on  this 
land  as  well  as  the  right  to  use  water  upon  about  9  acres  of 
land  in  Puohala  between  the  old  and  new  lines  of  Kalani- 
auwai, cannot  be  sustained  as  an  easement  to  these  lands, 
for  thev  were  not  entitled  to  water  and  the  use  of  water  was 
begun  within  tw^enty  years  past.  But  the  claim  is  made  that 
between  twenty  and  thirty  acres  of  kalo  land  entitled  to 
water  are  now  owned  by  the  corporation  and  are  left  uncul- 
tivated and  the  water  of  these  lands  are  transferred  to  this 
new  land.  If  this  transfer  of  water  diminished  the  supply 
of  water  to  the  kuleana  holders  we  should  enjoin  its  use,  but 
the  right  established  to  defendant  corporation  to  use  the 
water  by  day  only  could  not  diminish  plaintiffs'  supply  by 
night. 

The  judgment  of  the  Court  is  that  the  plaintiffs  excepting 
those  whose  rights  are  specially  considered  herein  above  are 
entitled  to  such  amounts  of  water  as  they  have  acquired  by 
prescription  for  their  various  lands  during  the  night  from  4 
o'clock  P.  M.  to  4  o'clock  A.  M.  of  each  day  from  the  various 
large   auwais  leading  from  the  Wailuku  river ;  that  the  de- 
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fendant  corporation,  the  Wailnkn  palaiitation,  is  entitled  to 
the  water  for  its  present  estate  from  these  auwais  on  each 
day  of  the  week,  excepting  Sunday,  from  4  o'clock  a.  m.  to 
4  o'clock  p.  M.,  the  dams  to  be  kept  substantially  as  they  are 
at  present,  composed  of  loose  stones  and  dirt ;  the  defendant 
corporation  to  carry  out  this  order. 

Costs  to  be  divided. 

F,  M.  Hatch  and  V,  V.  Ashford,  for  petitioners. 

W,  A.  Kinney,  for  defendant  corporation. 

P,  Neumann,  for  defendant  Spreckels. 


Opinion  of  Frear,  J. 

The  plaintiffs  complain  of  a  number  of  acts  alleged  to  have 
been  done  to  their  injury  by  the  defendant  company.  Moat 
of  these  are  of  comparatively  little  importance  and,  as  found 
both  by  the  commissioner  and  by  the  majority  of  this  Court, 
have  either  not  been  proved  or  else  have  been  shown  to  work  no 
injury  to  the  plaintiffs. 

The  main  issue  relates  to  the  irrigation  of  lands  to  which 
no  water  rights  are  appurtenant,  namely,  9  acres  of  cane  land 
between  the  old  and  new  beds  of  the  Kalaniauwai  and  113 
acres  of  cane  land  irrigated  by  means  of  a  new  flume  which 
taps  the  Kalaniauwai. 

Upon  this  issue  the  commissioner  and  the  majority  of  this 
Court  differ,  and  I  cannot  agree  wholly  with  either. 

The  defendant  company  attempts  to  justify  the  main- 
tenance of  the  flume  and  the  irritjation  of  new  Land  on  two 
ground  ;  first,  that  it  has  acquired  a  prescriptive  right  to  all 
the  water  in  the  Wailuku  stream  during  the  day  time,  that 
is,  from  4  a.  m.  to  4  p.  m.,  and  that  therefore  it  is  immaterial 
to  the  plaintiffs  what  use  is  made  of  the  water  during  those 
hours,  and,  secondly,  that  it  has  purchased  many  acres  of 
kalo  lands  and  has  a  right  to  transfer  the  water  appurtenant 
to  such  lands  to  new  cane  lands. 
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As  between  the  general  contentions  for  a  continuous  use 
of  water  by  all  parties  all  the  time  on  the  one  hand  and  an 
alternate  day  and  night  use  by  the  company  and  others 
respectively  on  the  other  hand,  I  agree  with  the  majority  of 
the  court  tliat  the  latter  method  of  division  has  become 
established  by  prescription.  But  this  statement  needs  quali- 
fication. 

As  found  by  the  majority  of  the  court,  some  inhabitants  of 
the  town  of  Wailuku,  for  domestic  and  pjarden  purposes,  and 
the  owners  of  a  few  small  tracts  of  laud,  for  irrigation  pur- 
poses, have  retained  the  ancient  right  to  use  water  both  day 
and  night ;  also  the  da}'  use  by  the  company  does  not  include 
Sundays. 

Further,  as  not  found  by  the  majority  of  the  court,  the 
defendant  company  has  retained  its  right  to  water  certain 
cane  lands  in  whole  or  in  part  at  night,  such  as  those 
depending  on  the  smaller  branch  of  the  Kamaauwai,  and 
perhaps  a  few  tracts  of  land  formerly  planted  in  kalo  in  the 
valley.  The  evidence  as  to  the  time  when  the  company 
ceased  irrigating  certain  cane  lands  in  the  valley  at  night  is 
somewhat  indefinite,  but  it  would  seem  to  be  within  twenty 
years  last  past.  But  the  evidence  as  to  the  taking  of  water 
at  night  as  well  as  by  day  for  cane  from  the  smaller  branch 
of  the  Kamaauwai  is  unmistakeable ;  according  to  the  undis^- 
puted  testimony  of  the  defendant's  own  witnesses,  Mr.  W.  H. 
Bailey  and  Mr.  G.  Armstrong,  the  taking  of  such  water  at 
night  has  continued  without  interruption  to  the  present  time. 
The  greater  part  of  the  water  has  been  turned  from  the  Kama 
as  well  as  from  the  Kalaniauwai  into  the  stream  at  4  r.  M., 
but  the  subdivision  of  the  water  in  the  Kamaauwai  itself 
whether  of  the  larger  quantity  by  day  or  the  smaller  quantity 
at  night  has  never  been  changed  except  by  the  sinking  of  the 
flume  at  the  point  of  division  so  as  to  increase  the  flow  of 
water  in  the  larger  branch. 

Further,  the  company  has  the  right  to  water  at  night  for 
many  pieces  of  kalo  land  which  it  has  acquired  in  recent 
years  and  which  are  not  cultivated  in  cane. 
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Further,  it  is  agreed  by  all  that  during  the  greater  portion 
of  the  year,  when  there  is  an  abundance  of  water,  every  one 
has  a  right  to  take  it  both  day  and  night.  This  was  the 
ancient  custom  and  no  one  has  ever  exercised  a  right  adverse 
thereto. 

Two  further  qualifications  of  the  general  rule  of  an  alter- 
nate day  and  night  right  should  be  made.  These  although 
only  natural  inferences  from  the  above  findings  and  involving 
only  elementary  principles,  should  be  stated,  since  they  show 
that  this  case  cannot  be  disposed  of  on  the  ground  that  the 
company  has  a  right  to  all  the  water  during  the  day  and  that 
therefore  it  is  immaterial  to  the  plaintiffs  what  use  is  made 
of  it  during  those  hours. 

In  the  first  place,  the  day  right  is  not  a  personal  right  or 
right  in  gross,  but  a  right  appurtenant  to  certain  lauds  and 
was  acquired  by  reason  of  the  ownership  of  those  lands  and 
the  use  of  water  thereon.  The  right  is  commonly  spoken  of 
as  the  company's  right,  but  this  is  only  because  the  company 
owns  most  of  the  lands  to  which  the  day  right  is  appurtenant. 
The  question  on  principle  is  not  between  the  company  and 
natives,  or  between  cane  and  kalo  phmters,  but  between  the 
owners  of  certain  lands  and  the  owners  of  certain  other  lands. 
It  is  onlv  in  connection  with  the  ownership  of  the  land  that 
the  rights  by  prescription  have  been  acquired,  and  none  but 
prescriptive  rights  are  set  up  in  this  case.  Upon  the 
purchase  of  any  piece  of  land,  whether  cane  or  kalo  or  other 
land,  and  whether  by  the  company  or  by  a  native  or  other 
person,  the  water  right,  if  any,  whether  a  day  or  a  night 
right,  or  a  day  and  night  right,  remains  appurtenant  to  that 
land.  Upon  the  purchase  of  kalo  land  by  the  company,  for 
instance,  the  night  right  is  not  thereby  converted  into  a  day 
right.  Such  a  conversion  could  not  take  place  as  matter  of 
law,  and  is  physically  impossible.  To  hold  that  the  company 
has  the  whole  day  right  and  others  the  whole  night  right 
personally  or  even  in  respect  of  lands  owned  by  the  parties 
for  the  time  being,  but  without  reference  to  whether  the 
rights  appurtenant   to   such   lands   were   previously  day  or 
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night  rights,  would  be  to  hold  that  the  company  has  acquired 
DO  additional  water  riglits  by  its  purchase  of  many  tracts  of 
kalo  land  during  the  last  twenty  years,  and  that  it  could 
acquire  no  additional  water  rights  by  further  purchases  in 
the  future.  The  rain  would  not  fall  nor  the  stream  flow 
more  by  day  and  less  at  night  to  suit  the  convenience  of  the 
parties,  however  much  kalo  land  the  company  might  purchase. 
Secondly,  the  day  right,  appurtenant  to  the  company's 
lands,  so  far  as  exclusive,  is  limited  to  the  amount  of  water 
actually  taken  by  dav  on  those  lands  for  twentv  years.  The 
claim  is  for  all  the  day  water,  and  the  evidence  in  support  of 
this  claim  is  that  the  company  has  in  fact  taken  all  the  day 
water  whenever  needed,  that  is,  in  dry  seasons,  and  has 
omitted  to  take  it  at  other  times,  that  is,  in  wet  seasons, 
only  because  not  needed.  It  is  true  that  an  existing  rit»ht  is 
not  lost  by  a  mere  omission  to  exercise  it  when  not  needed, 
and  even  that  a  new  right  may  be  created  by  a  user  when- 
ever needed,  though  not  constant.  But  it  is  not  true  that  a 
new  right  can  be  created  beyond  the  extent  of  the  user.  As 
well  might  a  new  right  be  created  without  any  user.  The 
evidence  which  proves  the  existence  of  the  right  proves  also  its 
extent,  A  mere  claim  not  enforced  cannot  be  the  foundation 
of  a  prescriptive  right.  There  can  be  no  such  right  without  a 
user  and  none  beyond  the  extent  of  the  user.  It  could  not 
be  otherwise,  for,  since  the  evidence  of  the  right  is  the  user, 
there  could  be  no  evidence  of  any  right  beyond  the  user. 
"An  easement  cannot  be  prescribed  for,  unless  the  party  . 
claiming  it  has  actually  used  and  enjoyed  it,  as  well  as 
claimed  it  as  of  right.  The  prescription  grows  out  of  the 
user  and  intent,  and  not  the  claim  or  intent  without  the  user. 
however  strongly  expressed."  Washburn,  Easements,  95. 
"  The  extent  of  the  presumed  right  is  determined  by  the  user 
on  which  is  founded  the  presumed  grant,  the  right  granted 
being  commensurate  with  the  right  enjoyed."  Angell, 
Watercourses,  Sec.  224.  See  also  Pomeroy,  Water  Rights, 
Sec.  85,  and  Edgar  vs.  Stevenson,  70  Cal.  286,  and  cases  there 
cited,   relating    to    rights   acquired  by    prior   appropriation, 
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which  do  not  differ  in  this  respect  from  rights  acquired  hy 
prescription.  It  follows  that  the  water  to  which  the  com- 
pany is  entitled  by  day  is  limited  to  the  quantity  actually 
taken  by  day  for  twenty  years  whenever  needed.  If  the 
company  has  taken  all  the  day  water  at  times,  it  is  not 
because  it  had  a  right  to  all  the  water  but  because  it  had  a 
right  to  so  much  as  it  needed  for  certain  cane  lands  and  this 
at  times  was  because  of  drought,  all  there  was  in  the  stream. 
It  is  agreed  that  formerly  all  parties  had  a  right  to  water  by 
day  as  well  as  at  night  throughout  the  year  and  there  is  no 
evidence  that  this  right  has  been  prescribed  against  except 
in  favor  of  certain  of  the  company's  cane  lands  to  the  extent 
of  the  water  needed  for  tho.se  lands.  There  is  no  evidence  or 
pretension  that  the  company  has  ever  taken  for  these  lands 
more  water  than  they  required  when  planted  in  cane.  What 
basis  is  there,  then,  for'  the  contention  that  they  have 
acquired  a  right  to  all  the  day  wrtter,  which  during  the 
greater  portion  of  each  year  is  probably  sufficient  to  irrigate 
twice  that  area  of  cane  land?  Again,  the  company  itself 
asserts  that  it  can  and  does  irrigate  both  the  old  and  the  new 
cane  land  with  the  day  water  alone,  and  does  not  even 
pretend  that  it  uses  less  on  the  old  land  now  than  formerly, 
and  therefore  it  follows  that  it  uses  more  day  water  now 
than  formerly,  by  the  amount  used  on  the  new  land,  and  that, 
if  it  has  a  right  to  water  the  new  laud  because  the  old  land 
is  entitled  to  all  the  day  water,  it  must  be  because  the  old 
land  acquired  a  prescriptive  right  to  more  water  than  has 
been  used  on  it, — which  is  impossible.  To  allow  the  com- 
pany to  take  all  the  day  water  as  a  prescriptive  right  appur- 
tenant to  certain  of  its  cane  lauds  would  be  to  allow  it  to 
take  during  a  large  portion  of  the  year  much  more  than  it 
ever  yet  has  taken ;  it  would  be  to  adlow  it  to  lengthen  the 
season  during  which  others  have  lost  the  day  right  by  pre- 
scription ;  it  would  be  to  allow  it,  by  further  extending  its 
day  uses  in  future,  to  deprive  others  of  tlie  right  to  take  any 
day  water  at  all,  even  in  the  wet  season,  although  the}-  have 
enjoyed  this  right  from  time  immemorial;  and,  too,  since  the 
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company  has  in  addition  the  right  to  use  night  water  on  the 
kalo  hinds  which  it  has  purchased  in  recent  yeai-s  and  which 
have  not  lost  their  night  rights,  it  would  be  to  allow  the 
company  probably  nearly  two-thirds  of  all  the  water,  that  is 
all  the  day  water  and  nearly  one-third  of  the  night  water, 
although  it  owns  only  about  one-half  of  all  the  land  formerly 
entitled  to  water  and  probably  not  more  than  one-third  of  the 
land  now  entitled  to  water  outside  of  its  cane  land.  If  the  com- 
pany should  bo  allowed  to  irrigate  new  laud  because  it  has  a 
right  to  all  the  day  water,  this  would  not  prevent  it  from 
continuing  to  use  its  share  of  the  night  water. 

No  doubt  either  the  company  or  others  might  at  pleasure, 
day  or  night,  in  times  of  plenty,  use  surplus  water,  that 
is,  water,  if  any,  to  which  no  one  had  acquired  a  right,  or 
perhaps  even  water  to  which  rights  had  been  acquired  but 
were  not  for  the  time  being  enjoyed,  for  no  one  would  be 
injuied  thereby.  But  in  dry  times,  when  all  the  water  is 
ntfeded,  the  question  becomes  important,  what  are  the  rights 
of  the  parties  ?  The  court  is  required  by  the  statute  to  give 
such  decision  as  shall  be  **just  and  equitable,"  but  **  in 
conformity  with  vested  rights;"  that  is,  it  has  equitable 
jurisdiction,  which  means,  however,  not  that  it  may  decide 
according  to  personal  views  of  justice,  but  only  accordiug  to 
established  principles  and  existing  rights. 

Since  the  right  of  the  company  is  limited  to  a  certain 
quantity  of  water,  determined  by  actual  user  for  the  pre- 
scriptive ])eri<)d  on  certain  of  its  lands,  it  cannot  ''rrigate  new 
land  as  of  right  except  by  relinquishing  or  diminishing  its 
user  on  old  lands.  It  has  not  relinquished  or  diminished  the 
use  of  water  on  its  old  cane  lands,  and  therefore  the  only 
question  is  whether  it  does  and  may  take  sufficient  water 
from  its  kalo  lands  for  the  irrigation  of  the  new  cane  land. 
If  it  mav  irrigate  new  land,  it  must  be,  not  because  it  owns 
the  whole  day  right,  but  because  it  may  transfer  water  from 
land  to  which  it  is  appurtenant  to  land  to  which  it  is  not 
appurtenant. 

As  to   the   right  of   transfer,   the   general   rule  is  that  "a 
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persoD  entitled  to  divert  a  given  quantity  of  the  water  of  a 
stream,  may  take  the  same  at  any  point  on  the  stream,  and 
may  change  the  point  of  diversion  at  pleasure,  if  the  rights 
of  others  are  not  injuriously  affected  by  the  change.  *  * 
It  is  obviously  immaterial  whether  the  right  was  acquired 
under  an  express  grant,  or  by  prescription,  or  rests  in  the 
parol  license,  or  the  presumed  consent  of  the  proprietor. 
The  difference  relates  to  the  mode  of  determining  the 
existence  and  extent  of  the  right,  and  not  to  the  manner  of 
its  exercise  and  enjoyment.  *  *  *  \  change  may  be 
made  in  the  place,  as  well  as  in  the  mode  and  objects  of  the 
use,  if  the  quantity  of  water  used  is  not  increased,  and  the 
change  is  not  to  the  prejudice  of  others."  Kidd  rs,  Loird,  16 
Cal.  162.  This  rule  was  recognized  and  applied  in  Peck  vs. 
Baileif,  8  Haw.,  658,  a  case  relating  to  the  water  rights  now 
in  question.  That  case  did  not  differ  in  principle  from  this. 
The  only  difference  was  in  the  fact  that  the  kula  lands  were 
adjacent  to  the  kalo  lands  from  which  the  water  was  taken, 
and  therefore  it  was  more  directly  apparent  that  the  change 
would  work  no  injury  to  others.  The  question  is  one  of 
fact, — whether  the  change  would  be  prejudicial  to  others. 

Of  tlie  122  acres  of  new  cane  land  in  question,  sixty  acres 
were  formerly  irrigated  by  water  pumped  from  the  smaller 
branch  of  the  Karaaauwai, — water  appurtenant  to  defendant's 
lands,  but  not  now  used  elsewhere.  In  addition,  the  com- 
pany has  many  scattered  tracts  of  land,  purchased  in  recent 
years,  which  have  water  rights  as  kalo  lands,  but  which  are 
not  now  used  for  any  purpose  requiring  the  absorption  of 
water.  The  question  is,  whether  in  lieu  of  taking  from  the 
smaller  branch  of  the  Kamaauwai  suflScient  water  for  sixty 
acres  of  cane  and  from  various  auwais  and  the  stream  suffi- 
cient water  for  many  scattered  acres  of  kalo,  the  company 
may  take  from  the  Kalaniauwai,  sufficient  water  for  122  acres 
of  cane. 

Considerable  testimony  was  introduced  for  the  purpose  of 
showing  how  much  cane  land  can  be  irrigated  by  the  water 
sufficient  to  irrigate  one  acre  of  kalo  land.     Expert  witnesses 
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placed  tlie  area  at  from  three  acres  to  seveial  times  that 
number,  the  diversity  of  opinion  being  largely  explained  by  ' 
differences  of  soil  and  other  conditions  in  different  localities. 
But  it  cannot  be  admitted  that  the  water  appurtenant  to  one 
acre  of  kalo  land  can  be  transferred  to  even  the  miuimun 
number  of  acres  of  cane  land  which  it  may  be  estimated  as 
capable  of  properly  irrigating,  without  reference  to  the  situa- 
tion of  the  two  lands.  If  the  lands  are  adjacent  there  can  be 
little  danger  of  injury  to  others  by  the  transfer.  But  to 
take  sufficient  water,  for  instance,  for  the  miniuum  number  of 
acres  of  cane  land  near  the  head  of  a  stream  or  auwai, 
because  the  taker  owns  one  acre  of  kalo  land  near  the  lower 
end,  might  be  very  detrimental  to  others,  not  only  because  it 
would  be  converting  a  last  right  into  a  first  right,  but  because 
on  account  of  the  diminished  depth  and  rapidity  of  water  and 
greater  extent  of  bed  and  surface  there  would  be  a  greater 
loss  from  seepage  and  evaporation,  and  because  upon  ceasing 
to  irriirate  the  lower  land  the  owner  would  undoubtedly  no 
longer  perform  his  accustomed  part  in  cleaning  ditches  and 
therefore  owners  of  other  lands  would  require  more  water  in 
the  ditches  than  they  otherwise  would  in  order  to  get  the 
same  quantity  as  before  upon  their  lands ;  they  cannot  be 
forced  to  perform  more  labor  than  they  had  been  oblige<l 
previously  to  perform  in  cleaning  ditches,  and  although  an 
owner  of  land  cannot  be  compelled  to  continue  the  cultiva- 
tion of  his  laud  or  to  help  clean  the  ditches,  yet  if  he  ceases 
to  do  so  he  cannot  still  claim  the  same  amount  of  water 
there  or  elsewhere  ;  the  loss  so  far  as  due  to  his  neglect  to 
clean  ditches  must  fall  upon  him. 

But  bearing  in  mind  that  the  burden  of  proof  is  upon  the 
party  making  the  change  in  the  mode  or  object  or  place  of 
user  to  show  that  no  injury  is  thereby  caused  to  others,  and 
that  he  must  keep  well  within  his  rights,  yet  in  the  present 
case  upon  due  consideration  of  the  areas  and  locations  of  the 
various  kalo  lands,  some  of  which  are  above  and  others  near 
the  head  of  the  Kalaniauwai,  and  after  making  all  due 
allowances  for   possible   losses,  it  seems  clear  to  me  that  the 
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irrigation  of  the  new  caoe  land  in  qoe&tion  is  not  prejudicial 
to  the  rights  of  the  plaintiff&k  Tliej  are  not  worse  off  than 
they  would  be  if  the  company  should  use  on  its  kalo  lands 
the  water  which  it  is  entitled  to  by  immemorial  usage.  The 
plaintiff  will  no  doubt  continue  to  suffer  more  or  less  at 
times  from  lack  of  sufficient  water  as  they  and  their  predeces- 
sors (as  well  as  the  defendant  and  its  predecessors)  have 
suffered  in  the  past,  on  account  of  drou^htsy  and  they  may 
suffer  further,  as  has  apparently  been  the  case  in  recent 
years,  because  of  their  own  reglect  to  clean  their  ditches  and 
tamp  and  properly  cultirate  their  kalo  patches. 

The  question  is  not  raised  in  this  case  as  to  the  time  when 
the  water  may  be  taken  for  the  new  cane  land,  but  only 
whether  it  may  be  taken.  It  would  seem  from  the  testimony 
that  it  would  be  .better  for  both  plaintiffs  and  defendant  that 
the  water  should  be  taken  in  the  day  time  as  far  as  possible. 
But  whatever  the  legal  rights  of  the  parties  may  be  as  to  the 
time  of  user,  any  departure  therefrom  must  be  by  the  mutual 
agreement  or  acquiescence  of  the  parties  themselves. 

As  to  the  right  of  the  company  to  take  water  into  its 
reservoirs  on  Sundays  from  4  to  10  a.  m.,  or  at  any  other 
time,  by  a  further  transfer  of  water  from  its  kalo  lands  (for  it 
has  no  prescriptive  right  to  do  so),  the  evidence  as  to  the 
acreage  and  location  of  the  kalo  lands  with  appurtenant  but 
unused  water  rights  is  not  sufficient  to  enable  the  court  to 
pass  satisfactorily  upon  this  question,  and  the  question  itself 
is  not  raised  by  the  pleadings.  It  should  be  left  open  with- 
out prejudice  to  any  of  the  parties.  The  same  is  true  of 
several  other  questions  upon  which  considerable  evidence  was 
introduced. 

The  complaint  should  be  dismissed  but,  under  the  cir- 
cumstances, costs  should  be  divided. 
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IN  THE  MATTER  of  the  ESTATE  of  KEALIIAHONUL 
Heaking,  October  6,  1893.  Decision,  October  6,  1893. 

JuDD,  C.J.,  Bickekton  and  Frear,  JJ. 
Opinion  of  the  Court  by  Judd,  C.J.,  Delivered  Oraixy* 

The  79th  Section  of  the  Judiciary  Act  reads  that  the  Cir- 
cuit Judges  at  chambers  shall  be  deemed  to  have  succeeded 
to  all  the  unfinished  business  of  the  said  Supreme  Court  and 
the  Justices  at  chambers ;  then  there  is  another  clause  that 
excepts  causes  which  have  been  wholly  or  partially  he»i"d  at 
the  time  the  Act  goes  into  eflfect  Those  must  be  decided  by 
the  Judge  or  the  Court  that  has  partially  heard  or  entirely 
heard  the  causes. 

It  is  difficult  to  make  a  sweeping  rule  that  will  cover  every 
case.  It  seems  to  us  that  the  Keaiiiahonui  case  is  a  case  that 
should  appropriately  go  to  the  Circuit  Judge  for  this  rea- 
son :  There  has  been  a  demurrer  and  there  has  been  a  final 
decision  upon  that  demurrer.  It  is  then  a  piece  of  unfinished 
business,  a  pending  suit  that  goes  by  the  statute  to  a  Circuit 
Judge. 

This  being  in  probate,  as  I  understand  it,  it  has  not  been 
wholly  or  partially  heard  by  any  Justice  of  the  Supreme 
Court  in  Probate ;  that  is  the  question,  now  before  this 
Couri 

We  do  not  see  the  necessity  of  a  formal  order  sending  it  to 
a  Circuit  Judge  ;  it  goes  there  by  operation  of  law. 
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HEK  MAJESTY  KAPIOLANI  vs,  S.  W.  MAHELONA. 

Appeal  from  Decree  of  Cooper,  Judge. 

Hearing,  Octorer  3,  1894.  Decision,  April  17,  1895. 

BiCKERTON     AND     FrEAR,    JJ.,     AND     PaUL     NeUMANN,     EsQ.,     IN 

place  OF  JuDD,  C.J.,  Disqualified. 

A  i<K'uriieril  i)urix>rted  to  be  a  conveyance  of  land  by  His  late  Majesty 
Kinj?  Kalakaua  to  the  defendant  for  a  consideration  of  $.')000  on  the 
loth  of  November,  1890,  in  the  presence  of  three  witnesses.  The 
evidence  showed  that  the  King,  his  alle^fed  amanuensis,  and  one  of 
the  alleged  witnesses,  were  not  at  the  alleged  place  of  executiau  of 
the  document  at  the  alleged  time  thereof;  expert  witnesses  testified 
that  the  signature  to  the  document  was  not  that  of  the  King :  the 
alleged  grantee  took  no  steps  for  nearly  two  years  to  assert  his  al- 
leged rights  under  the  document ;  and  the  testimony  of  the  allejjed 
grantee  and  subscribing  witnesses  was  such  as  to  impeach  its  verity. 
Held,  the  document  was  a  forgery  and  should  be  cancelled. 

Opinion  of  the  Court  by  Paul  Neumann,  Esq. 

lu  this  cause  a  bill  in  equity  was  filed  by  plaintiff  substan- 
tially as  follows  : 

"Your  oratrix  Kapiolani,  Queen  Dowager,  of  Honolulu, 
Oahu,  respectfully  represents  that  she  is  the  widow  of  His 
late  Majesty  Kalakaua,  and  sole  devisee  under  his  will  duly 
admitted  to  probate  of  all  of  the  real  and  personal  property 
left  by  him.  That  she  now  is  and  ever  since  the  decease  of 
said  Kalakaua  has  been  in  peaceable  j>ossession  of  such  re.il 
property. 

"  That  S.  W.  Mahelona,  of  Honolulu,  Oahu,  defendant,  ha^ 
in  his  possession  a  certain  writing  purporting  to  be  sigueil 
by  said  Kalakaua,  and  purporting  to  be  a  conveyance  from 
said  Kalakaua  to  said  Mahelona  for  the  alleged  consideration 
of  five  thousand  dollars  of  certain  parcels  of  land,  to  wit : 
one-third  of  the  rice  land  and  kula  of  Kaiwiula,  MokaueJi, 
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Kalihi,  Oahu,  and  the  fishery  Aniaui,  being  the  north  side  of 
Apana  1,  B.  P.  6450,  and  the  Apana  of  Kawaiholo. 

"  The  kula  makai  of  said  rice  land  and  the  fish  pond  Ali- 
uoho  and  Atiiki. 

"  One-half  of  the  fishery  of  Kapakahuki  and  of  Honuku  ad- 
joining Kaliawa. 

"  That  said  document  is  dated  November  15th,  1890,  and 
is  recorded  in  the  Hawaiian  Registry  of  Deeds  in  Liber  136, 
folio  214. 

"  That  said  document  was  not  acknowledged  by  said  Kala- 
kaua.  That  since  the  death  of  said  Kalakaua,  to  wit,  on  the  4th 
day  of  June,  1892,  said  defendant  by  an  ex  parte  proceeding, 
procured  a  certificate  of  execution  to  be  annexed  to  said  doc- 
ument, and  has  caused  the  same  to  be  recorded  in  the  Keg- 
istrv  of  Deeds,  and  has  asserted  title  under  the  same,  and 
has  interfered  with  the  tenants  -who  are  in  possession  of  said 
premises  under  your  oratrix,  and  threatens  to  dispossess 
them. 

"  That  as  your  oratrix  is  informed,  and  believes,  and  so  al- 
leges upon  information  and  belief,  said  alleged  deed  is  false, 
fraudulent  and  forged  ;  that  the  alleged  signature  thereto  is 
not  the  signature  of  said  Kalakaua  ;  that  said  writing  is  not 
the  deed  of  said  Kalakaua ;  that  said  Kalakaua  did  not  sell 
any  of  the  land  named  in  said  writing  to  said  defendant  and 
did  not  receive  the  consideration  named  in  said  writing, 
nor  anv  consideration  from  the  defendant ;  all  of  which  the 
defendant  well  knew. 

"  That  tlie  possession  of  said  forged  and  fraudulent  deed 
by  the  defendant  constitutes  a  cloud  upon  the  title  of  your 
oratrix ;  that  vour  oratrix  fears  that  defendant  will  hereafter 
set  up  said  deed  after  witnesses  who  can  disprove  the  same 
shall  have  died,  and  that  defendant  niav  destrov  said  deed 
and  rely  merely  on  the  record  thereof,  and  that  he  may  make 
conveyances  to  others  not  having  notice  of  the  fraudulent 
character  of  said  deed. 

"  Wherefore  your  oratrix  prays  :    That  said  defendant  may 


678  APRIL,  1896. 

be  summoned  to  appear  at  the  time  and  place  to  be  fixed  by 
Your  Honor  to  answer  this  complaint. 

*'  That  said  defendant  may  be  commanded  to  produce  said 
alleged  deed  in  court,  and  that  the  same  may  be  cancelled. 
That  said  defendant  and  his  agents,  attorneys  and  servants 
may  be  enjoined  and  restrained  from  interfering  with  the  pos- 
session of  the  complainant  or  her  tenants  of  any  of  the 
premises  named  in  said  alleged  deed  during  the  pendency  of 
this  suit,  and  from  alleging  any  title  under  said  alleged  deed, 
and  from  conveying  any  title  under  or  by  virtue  of  the  same ; 
and  from  destroying  said  alleged  deed  or  defacing  the  signa- 
ture to  the  same,  and  that  upon  the  hearing  of  this  bill  of 
complaint,  said  injunction  may  be  made  perpetual. 

"  For  costs  and  such  other  and  further  relief  as  may  be 
just." 

A  decree  was  made  and  filed  by  Cooper,  Circuit  Judge,  on 
September  1st,  1894,  granting  the  relief  prayed  for  in  the 
bill. 

The  issue  presented  raises  merely  a  question  of  fact.  Was 
the  deed  of  conveyance  claimed  by  defendant  to  have  be^n 
executed  by  His  late  Majesty  King  Kalakaua,  genuine  or  not? 

This  deed  purports  to  have  been  executed  on  the  16th  day 
of  November,  1890,  and  it  is  in  the  testimony,  that  the  act 
of  signing  by  the  King  and  the  subscribing  witnesses  took 
place  between  the  hours  of  9  and  11  o'clock  a.  m.  of  that  day 
in  the  King's  boat  house  at  the  foot  of  Punchbowl  street,  the 
whole  business  transaction  taking  up  about  one  and  one-half 
hours. 

The  King's  birthday  on  that  year  fell  upon  the  following 
day,  the  16th  of  November,  a  Sunday,  and  it  is  a  matter  of 
general  knowledge  that  the  birthday  celebration  took  place 
on  Saturday  the  said  15th  day  of  November. 

The  ceremonies  consisted,  as  was  customary,  of  a  hooknpu, 
a  reception,  at  which  the  native  friends  of  the  King  brought 
birthday  gifts  to  him.  This  ceremony  lasted  until  8  A.  IL,  at 
which  time  the  King  took  his  breakfast.  After  hn^akfast  he 
received  the  Hale  Nana  Society  until  10  o'clock  a.  m.,  when 
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the  Hooulu  Lahui  Society  was  received.  After  this  ceremony 
the  King  dressed,  and  at  11  o'clock  A.  M.  received  the  civil 
ofGcers  of  the  various  departments,  Privy  Councillors,  etc , 
until  12  M.,  when  the  reception  of  foreign  representatives, 
Consuls  and  U.  S.  Naval  oflScers  took  place,  which  lasted 
until  about  1  o'clock  p.  M.,  after  which  hour  the  King  left  the 
Palace. 

The  King  left  Honolulu  on  the  25th  day  of  November, 
1890,  for  California,  and  died  there  on  the  20th  of  January, 
1891. 

In  the  opinion  filed  in  the  Circuit  Court,  the  learned  Judge 
descants  upon  the  testimony  of  the  expert  witnesses,  who 
were  examined  as  to  whether  the  signature  of  King  Kalakaua 
is  genuine  or  not,  so  thoroughly  and  ably,  that  little  doubt 
remains  of  that  signature  being  a  forgery,  and  this  conclusion 
holds  good  as  to  the  signatures  to  the  receipt  for  the  pur- 
chase money  and  the  letter  of  instructions  to  the  surveyor 
produced  by  the  defendant. 

This  assumption  of  the  spuriousness  of  the  signatures  is 
sought  to  be  refuted  by  the  testimony  of  the  witnesses  who 
attested  the  act  of  signing ;  by  that  of  the  defendant ;  that  of 
Isaac  Sherwood  and  incidentally  by  that  of  Kaaukai,  the  sur- 
veyor. The  testimony  of  the  attesting  witnesses  is  not  alone 
suspiciously  contradictory,  but  so  minutely  circumstantial,  in 
spite  of  the  lapse  of  three  years,  as  to  impeach  its  verity. 

These  witnesses  state  that  they  signed  in  the  following 
order:  first  Okuu,  next  Kalaeokekoi,  last  Zepilino.  The 
name  of  Okuu  being  in  black  ink,  the  name  of  Kalaeokekoi 
appearing  in  very  faint  ink,  and  that  of  Zepilino  in  dark  ink. 
Okuu,  Zepilino  and  defendant  testify  that  defendant  shook 
the  ink  bottle  before  Zepilino  signed,  all  these  witnesses  tes- 
tify that  there  was  but  one  ink  bottle,  and  all  say  that  the 
signatures  were  made  with  one  pen  except  Sherwood,  who 
says  there  were  two  bottles  of  ink.  These  statements  about 
a  trivial  incident  made  as  before  mentioned  after  a  lapse  of 
several  years,  and  yet  vividly  remembered  by  the  witnesses, 
appear   to    have   been  adapted   to   the   circumstance  of  the 
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noticeable  difference  in  the  ink  with  which  the  signatures  are 
shown  to  have  been  made. 

No  proof  was  offered  to  corroborate  the  statement  of  Mii- 
helona  that  to  make  up  the  amount  of  $5000,  the  alleged  pur- 
chase money,  he  borrowed  $1000  in  gold  from  his  son  Samuel, 
a  fact  apparently  easy  of  proof,  and  the  failure  to  produce 
some  testimony  in  that  direction  makes  that  statement 
apocryphal. 

It  is  difficult  to  reject  testimony  so  direct  and  so  minutely 
detailed  as  that,  which  was  presented  by  the  defendant,  but 
from  the  evidence  for  plaintiff  (in  its  nature  untainted  with 
suspicion)  it  appears  convincingly  :  first,  that  between  9  and 
11  o'clock  A.  M.  of  November  15th,  1890,  when  the  deed  is 
alleged  to  have  been  signed  by  Kalakaua  or  at  any  time  be- 
fore at  least  1:30  o'clock  P.  M.  of  that  day,  the  King  was  not 
at  his  boat  house  where  the  transaction  is  said  to  have  takeu 
place.  Second,  that  Isaac  Sherwood,  alleged  to  have  been 
an  eye  witness,  to  and  actor  on  the  occasion  of  the  signing  and 
who  wrote  the  deed,  was  on  that  day  not  in  Honolulu,  but  at 
Kailua  on  the  island  of  Hawaii.  Third,  that  Kalaeokekoi, 
the  witness  whose  signature  appears  to  have  been  made  in 
ink  different  from  that  of  the  others,  was  on  that  day  not  in 
Honolulu,  but  at  Eahua  on  the  island  of  Hawaii.  Fourth, 
that  during  nearly  two  years,  the  alleged  grantee  of  property, 
for  which  he  claims  to  have  paid  $5000,  neglected  to  take  the 
steps  necessary  to  entitle  his  deed  to  be  recorded,  without 
explanation  of  such  neglect  and  without  notifying  the  legal 
representatives  of  the  deceased  King  of  the  existence  of  the 
deed  and  of  his  claim  thereunder.  Fifth,  credible  witnesses 
shown  to  have  been  thoroughly  familiar  with  the  late  King's 
handwriting  and  signature,  testify  unerringly  that  the  signa- 
tures to  the  deed  and  receipt  of  the  King  are  spurious. 
Sixth,  that  while  the  defendant  claims  to  have  paid  $5000  for 
the  property  there  is  uncontradicted  testimony  that  the  value 
of  the  property  approaches  the  sum  of  $40,000. 

This  is  sufficient,  if  evidence  can  suffice,  to  prove  that  the 
deed  in  question  was  never   signed   by  the  alleged  grantor, 
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and  that  the  decree  of  the  Circuit  Judge  must  be  affirmed, 
and  it  is  so  ordered. 

F.  At.  Hatch,  for  plaintiff. 

C  W.  Ash/ord  and  W,  C.  Achi,  for  defendant. 


IN  THE  MATTER  OF  THE  ALLEGED  MISCONDUCT 
OF  F.  W.  WUNDENBERG,  a  Deputy-Clerk  of  the  Judi- 
ciary Department  and  Clerk  of  the  Circuit  Court,  First 
Circuit. 

JUDD,  C.  J.,  BiCKERTON  AND  FrEAR,    J  J. 

Opinion  of  the  Justices,  Rendered  December  8,  J893. 

By  the  statute.  Section  59  of  the  Act  to  Reorganize  the 
Judiciary  Department,  which  went  into  effect  January  1st,  1893, 
"  all  clerks  (of  the  Judiciary  Department),  shall  be  liable  to 
removal  for  inefficiency  or  misconduct  by  the  Justices  of  the 
Supreme  Court."  By  implication  and  by  well  considered 
decisions  on  similar  statutes  a  removal  can  be  made,  not  at 
the  pleasure  of  the  Justices,  but  only  after  charges  have  been 
preferred  against  the  officer,  a  reasonable  time  given  him  to 
prepare  his  defense,  and  opportunity  to  cross-examine  the 
witnesses  against  him,  and  be  heard  in  his  own  defense. 

It  will  thus  be  seen  that  the  tenure  of  office  of  the  clerks 
of  the  Judiciary  Department  differs  from  that  of  clerks  of 
other  departments,  who  are  removable  at  the  pleasure  of  those 
appointing  them.  The  requirement  of  the  statute  has  been 
complied  with  in  the  present  case.  This  is  a  quasi-judicial 
investigation  and,  although  it  need  not  be  conducted  with  the 
formality  and  solemnity  of  a  criminal  trial,  we  have  thought 
it  best  to  proceed  in  this  instance  according  to  the  rules  of 
judicial  procedure. 

The  information  was  presented  by  the  Attorney-General 
on  his  official  oath  charging  misconduct  of  the  respondent, 
who  is  a  clerk  of  this  department,  and  was  amended  at  the 
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request  of  the  respondent  by  stating  particulars  of  the 
charges.  These  consisted  of  statements  alleged  to  have 
been  made  by  respondent  on  several  occasions  to  various 
persons  (naming  them)  indicating  hostility  and  disloyalty  to 
the  Provisional  Government  and  intended  and  designed  to 
bring  into  contempt  this  Government  and  its  principal  oflScers. 

One  of  the  charges  was  of  statements  alleged  to  have  been 
made  on  or  about  April  26th  last  to  Col.  J.  H.  Blount, 
Special  Commissioner  of  the  United  States,  vehich  are  alleged 
to  be  malicious,  untrue  and  misleading.  The  respondent  in 
his  answer  denied  each  and  every  allegation  in  the  informa- 
tion. The  particulars  of  the  language  used  to  Mr.  Blount 
were  set  out  in  full.  •  No  witnesses  were  produced  to  show 
that  respondent  had  made  the  alleged  statements  to  Mr. 
Blount,  and  the  Attorney-General  called  the  respondent 
himself  as  a  witness.  But  the  respondent  declined  to  take  the 
witness  stand  in  behalf  of  the  prosecution  and  claimed  that 
he  was  not  compellable  under  the  Constitution  and  laws  of 
this  country  to  give  evidence  against  himself.  And  a  ma- 
jority of  the  Justices  felt  that  as  the  proceeding  was  of  a 
criminal  nature,  in  that  the  result  might  be  removal  from 
office,  he  could  claim  this  immunitv. 

Respondent  was  then  asked  by  the  Attorney-General  if  he 
would  admit  that  he  had  made  these  statements.  Under 
advice  of  counsel  he  declined  to  admit  anything.  The 
Attorney-General  called  a  number  of  witnesses  to  substan- 
tiate the  other  charges  made  who  gave  evidence  and  were 
cross-examined.  The  Attorney-General  having  closed,  the 
respondent  put  on  witnesses  for  the  purpose  of  rebutting  the 
evidence  against  him  and  took  the  stand  himself.  On  his 
cross-examination  he  was  asked  bv  the  Attornev-General 
what  statements  lie  had  made  to  Mr.  Blount,  he  having 
admitted  that  he  had  met  Mr.  Blount  and  talked  with  him. 
His  counsel  objected  to  his  answering  this  question  and  we 
sustained  the  objection  on  the  ground  that  this  question  was 
not  proper  on  cross-examination,  it  not  having  been  brought 
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out  on  the  direct  examination.  Later  on,  his  counsel  having 
withdrawn  their  objection  to  the  question  being  asked,  res- 
pondent himself  declined  to  answer  it. 

The  charges  of  misconduct  must,  therefore,  rest  upon  the 
evidence  of  the  statements  made  by  respondent  other  than 
those  made  to  Col.  Blount. 

It  is  unnecessary  to  detail  the  evidence  or  comment  upon 
it.  We  are  satisfied  on  a  careful  consideration  of  it  that  the 
respondent,  although  active  in  his  support  of  the  Provisional 
Government  for  a  short  time  immediately  after  its  establish- 
ment, changed  his  attitude  and  on  several  occasions  de- 
nounced in  violent  and  bitter  language  the  Provisional  Govern- 
ment and  its  chief  oflScers. 

We  are  very  much  impressed  with  the  view  that  this 
change  of  sentiment  is  to  be  attributed  to  his  disappointment 
in  not  obiaining  the  office  of  Marshal,  which  he  was  led  to 
expect  would  be  given  him. 

While  liberty  is  accorded  to  every  man  to  entertain  his 
own  opinions  and  even  to  express  them  on  proper  occasions 
and  in  a  proper  manner  as  to  the  poHcy  of  those  in  control 
of  the  Government,  yet  every  one,  and  especially  those  in  the 
employment  of  the  Government,  is  in  duty  bound  to  support 
and  be  loyal  to  it.  It  is  improper  conduct  for  those  who  hold 
responsiVjle  offices  under  the  Government  and  enjoy  its  emolu- 
ments to  use  language  tending  to  disparage  the  Government 
and  weaken  its  authority.  This  is  not  a  question  of  party 
politics,  but  goes  to  the  very  existence  of  the  Government. 

The  respondent  having  voluntarily  continued  in  office 
under  the  present  Government  after  its  foundation,  owes 
respect  and  loyalty  to  it  even  if  ne  had  not  taken  a  solemn 
oath  "  to  support  and  bear  true  allegiance  to  the  Provisional 
Government  of  the  Hawaiian  Islands,"  as  in  this  cdse  he  did. 
This  duty  is  obligatory  upon  all  persons  in  the  service  of 
another,  whether  it  be  public  or  private  in  its  nature. 

The  result  of  this  investigation  leads  us  to  order  the 
removal  of  the  respondent  from  his  office  of  Deputy-Clerk  of 
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the  Judiciary  Department  and  Clerk  of  the  Circuit  Court, 
First  Circuit,  which  is  done  accordingly. 

Aftmiiey-Oeneral  W,  0.  Smithy  for  the  information. 

P.  Neumann  and  C.  W.  Ashford,  for  respondent. 
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DECISIONS  XOT  APPEALED  FROM  AND  NOT  HITHERTO  REPORTED. 


A.  J.  CARTWRTGHT,  W.  F.  ALLEN  and  W.  O.  SMITH, 

Receivers,  vs,  H.  A.  WIDEMANN. 

Replevin.     Decision  Rendered  March  3,  1892. 

Heard  in  vacation  by  consent  as  of  the  April  Term,  1892, 
the  jury  having  been  waived. 

Opinion  of  Judd,  C.J. 

On  the  16th  of  January  last  the  plaintiffs  were  appointed 
receivers  of  the  property  of  the  Union  Iron  Works  Company, 
a  domestic  corporation  in  an  insolvent  condition,  and,  in  pur- 
suance of  authority  from  the  court,  brought  this  action  of 
replevin.  As  the  matter  was  urgent,  both  parties  by  written 
stipulation  waived  trial  by  jury  and  agreed  that  the  case  be 
heard  by  me  in  advance  of  the  term  when  it  would  be  regu- 
larly returnable.  The  case  was  presented  on  the  25th  Feb- 
ruary. I  find  the  following  essential  facts  from  the  evidence 
adduced. 

The  Union  Iron  Works  Company  were  duly  incorporated 
by  charter  of  the  Minister  of  the  Interior  on  the  1st  day  of 
March,  1890 ;  the  charter  was  accepted,  officers  elected  and 
by-laws  passed  and  the  operations  of  the  company  in  estab- 
lishing and  maintaining  a  foundry  and  machine-shop  carried 
on.  On  the  same  day  the  charter  was  issued,  a  lease  was 
executed  between  H.  A.  Wideraann  (defendant)  and  the  cor- 
poration by  its  president  J.  N.  8.  Williams  and  its  secretary 
Robert  More,  of  the  premises  on  which  the   works  of  the 
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corporation  were-  in  part  situated,  for  the  term  of  fifteen  years, 
with  the  privilege  of  a  further  terra  of  fifteen  years,  the  rent 
being  J2000  a  year  for  the  first  tliree  years  and  $2500  a  year 
thereafter,  payable  quarterly  ;  the  lessee  paying  taxes  and 
water  rates. 

On  the  13th  day  of  November,  1890,  another  lease  was  exe- 
cuted between  H.  A.  Widemann  (defendant)  and  the  Union 
Iron  Works  Co.  by  the  same  officers.  The  lease  was  for  the 
same  land  demised  in  the  indenture  of  March  1st  and  some 
additional  land,  for  tlie  term  of  fifteen  years  from  the  1st  of 
January,  1891,  with  the  privilege  of  a  further  term  of  fifteen 
years,  the  lessee  to  pay  $3800  per  annum  for  the  first  two 
years  and  two  months  of  the  term,,  and  $4300  per  annum  for 
the  remainder  of  the  term  or  extension  thereof,  quarterly,  at 
the  end  of  each  tliree  months  from  January  1st,  1891,  and  also 
taxes  and  water  rates.  It  contained  this  clause  :  "  It  is 
understood  and  agreed  that  this  lease  includes  the  property 
and  leasehold  in  a  certain  lease  between  the  parties  dated 
March  1st,  1890,  and  that  said  lease  is  surrendered  and  can- 
celled, to  take  effect  January  1st,  1891." 

On  the  29th  day  of  December,  1890,  the  Union  Iron  Works 
Co.,  duly  authorized  by  a  vote  of  its  stockholders,  executed 
an  "Indenture  of  Mortgage"  to  A.  J.  Cartwright,  W.  F.  Allen 
and  William  O.  Smith  as  trustees,  of  **all  its  franchises,  leases, 
leaseholds,  plant,  stock,  contracts  and  property  now  held, 
owned  or  controlled  by  it,  more  particularly  described  in  the 
schedule  hereunto  attached,"  and  after  acquired  property. 

The  object  of  this  indenture  is  expressed  to  be  the  secur- 
ing of  bonds  of  the  company  to  the  amount  of  $50,000  and 
interest,  about  to  be  issued  by  the  company. 

It  contained  inter  alia  a  clause  in  the  part  stating  the  trust, 
that  the  company  was  allowed  to  use  and  occupy  the  prem- 
ises and  property  and  take  the  income  and  profits  until 
default. 

The  trustees  had  power  to  enter  and  take  possession  of 
the  property  and  carry  it  on  for  the  benefit  of  the  bond- 
holders upon  default  for  thirty  days  in  the  payment  of  the 


CARTWRIGHT  vs.  WIDEMANN.  687 

bonds  or  interest  or  upon  breach  of  any  of  the  covenants ; 
also,  if  the  trustees  find  it  impossible  to  pay  the  bonds,  on  a 
Tote  of  the  bondholders,  they  are  authorized  to  sell  the  .pro- 
perty and  pay  the  bonds,  etc.  And  if  the  company  should 
pay  the  bonds,  then  "  these  presents  shall  be  void." 

The  company  bound  itself  infer  alia  "  to  pay  all  rents  com- 
ing due  on  any  leases  held  by  it." 

The  schedule  of  the  property  conve3'ed  in  the  indenture 
contains  the  following; : 

"  Lease.  H.  A.  Widemanu  to  Union  iron  Works  Co.,  dated 
March  1st,  1890. 

*•  Recorded  in  Registry  Book pag® 

"  Lease.  H.  A.  Widemann  to  Union  Iron  Works  Co.,  .dated 
November  13th,  1890. 

"  Recorded  in  Registry  Book. p»g^ " 

On  the  9th  day  of  October,  1891,  the  company,  in  pur- 
suance of  the  authority  given  by  its  stockholders,  executed 
another  indenture  of  mortgage  to  the  same  trustees  to  secure 
the  payment  of  bonds  of  the  company  to  the  amount  of  (me 
hundred  and  fifty  thousand  dollars  about  to  be  issued,  the 
avails  of  which  bonds  were  (1),  to  cancel  the  previous  issue 
of  Sj50,000.  (2),  to  pay  existing  creditors  and  (3),  to  carry 
on  the  company's  business.  The  property  conveyed  was  the 
same  in  terms  as  described  in  the  indenture  of  29th  Decern- 
ber,  1890,  and  in  the  schedule  appended,  the  lease  is  men- 
tioned of  **  H.  A.  Widemann  to  Union  Iron  Works  Co.,  dated 
November  13th,  1890,  recorded  in  Registry  Book  128,  page 
400-1." 

This  indenture  provided  that  it  was  subject  to  the  property 
described  and  embraced  in  the  deed  of  trust  of  December 
29th,  1890,  and  created  a  sec(md  lieu  upcm  that  property 
until  the  bonds  by  it  secured  were  paid  or  exchanged  for 
bonds  issued  under  the  second  indenture  (of  October  9th, 
1891.) 

On  the  12th  of  January  last,  the  defendant,  Mr.  Widemann, 
rent  for  two  quarters  being  due  and  unpaid  and,  having  fre- 
quentl)'  demanded  the  same  of  the  treasurer,  and  once  of  Mr. 
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A.  J.  Cartwright,  one  of  the  trustees,  notified  the  manager, 
Mr.  J.  N.  S.  Williams,  that  he  intended  to  take  action.  The 
company  thereupon  paid  off  the  men  and  dismissed  them, 
and  on  the  morning  of  the  13th  of  January,  Mr.  Widemann 
proceeded  to  the  works  of  the  company  with  a  competent 
engineer,  Mr.  Cushingham,  and  began  to  distrain  and  remove 
certain  property  found  on  the  premises,  claiming  to  do  so  by 
virtue  of  the  statute  of  1864,  for  arrears  of  rent.  The  work 
of  removal  occupied  the  13th  and  14.th  of  January,  and  was 
completed  on  the  morning  of  the  15th.  The  goods  were 
removed  to  "  a  place  of  safe  custody,"  being  an  iron  ware- 
house near  by,  were  kept  there  by  Mr.  Widemann  for  fifteen 
days,  then  were  advertised  by  him  for  sale,  and  the  fifteen 
days'  notice  of  sale  required  by  statute  was  about  expiring, 
when  the  property  was  replevied  in  the  suit  now  before  me. 

One  of  the  trustees  on  learning  of  Mr.  Widemann's  action, 
went  to  the  works  of  the  company  on  the  14th  of  January 
and  told  the  officers  of  the  company  that  he  took  possession 
of  the  property.  The  distraint  was  going  on  at  the  time  and 
was  not  interrupted.  Later  on  in  the  day  the  bondholders 
and  the  stockholders  of  the  company  held  meetings,  and 
voted  that  the  trustees  should  apply  to  the  court  for  the 
appointment  of  receivers,  for  foreclosure  of  the  mortgage  and 
for  winding  up  the  company.  Mr.  Widemann  was  notified  by 
counsel  for  the  trustees  on  the  afternoon  of  the  13th  to  desist 
from  further  removal  of  the  property.  The  distraint  was 
completed  on  the  morning  of  the  15th  of  January,  and  on  the 
16th  the  application  to  court  was  made  and  the  receivers 
appointed.  I  mention  these  facts  but  do  not  consider  them 
as  important,  for  the  distraint  was  begun  and  completed  by 
the  landlord  before  the  appointment  of  the  receivers. 

The  testimony  is  that  the  property  distrained  consisted  of 
four  lathes,  a  brass  lathe,  an  emery  wheel,  a  drill  press,  a 
milling  machine,  a  shaping  machine,  a  grinding  machine  and 
two  cases  of  tools.  They  were  detached  from  the  building 
where  fastened,  taken  to  pieces  and  carted  away.  They  are 
all  scheduled  in  Exhibit  E  on  file,  and  valued  bv  the  defen- 
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dant  at  $5,000,  and  according  to  the  invoicefl  at  over  $8,000. 
Machine  number  five  on  the  schedule  was  not  fixed  at  all  to 
the  building ;  machine  number  one  nt)t  ^xed  to  foundation, 
but  overhead.  Numbers  two  and  six  were  fastened  by  bolts 
through  the  floor ;  that  is,  the  wooden  flooring  was  taken  up 
and  the  bolts  holding  the  machine  in  place  were  let  through 
cross  sleepers  of  wood  sunk  in  the  ground  below.  Numbers 
nine,  ten,  eleven  and  twelve  were  secured  in  the  same  way 
as  numbers  two  and  six,  but  screws  were  used  instead  of 
bolts.  All  the  machines  except  number  five,  had  belts  which 
ran  through  pulleys  connected  with  shafting  which  were 
fastened  to  the  framework  overhead,  and  through  this  means 
power  was  communicated  to  them  from  the  main  shafting, 
and  they  were  thus  kept  in  motion.  I  am  satisfied  that  they 
were  removable,  and  were  removed  without  injury  either  to 
themselves  or  to  the  fabric  of  the  building,  also,  that  the 
object  of  their  annexation  to  the  ground  was  in  order  to  keep 
them  steady,  and  the  attachment  overhead  was  for  the  pur- 
pose of  communicating  steam  power  to  them,  both  being  in 
order  to  the  more  complete  enjoyment  of  the  machines  as 
chattels.  The  conclusion  of  law  which  I  deduce  from  the 
above  is,  that  they  were  not  "  fixtures"  as  between  landlord 
and  tenant.  The  statute  authorizes  the  distraint  and  remov- 
al of  the  **  goods  and  chattels"  of  the  defaulting  tenant.  The 
property  taken  by  defendant  were  "goods  and  chattels" 
within  the  statute. 

An  important  case  on  this  subject  is  IleUaireJl  vs.  Eufiticood^ 
6  Exch.,  295.  Here  it  was  held  that  "  cotton  spinning 
machines  called  *  mules,'  set  up  by  a  tenant  cm  the  demised 
premises,  some  of  which  were  fixed  by  means  of  screws  to 
the  wooden  floor,  and  some  by  screws  which  had  been  sunk 
into  holes  in  the  stone  flooring,  and  secured  by  molten  lead 
poured  into  them,  the  object  of  the  annexation  being  not  to 
improve  the  machine,  but  merely  to  render  the  machine 
steadier  and  more  capable  of  convenient  use  as  chattels,  were 
not  a  part  of  the  freehold,  and  were  distrainable  tor  rent." 

A  note  to  the  American  edition  of  Smith's  Leading  Cases 
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where  Hellaivell  vs.  Eastwood  is  dicussed,  states  that  this  case 
is  at  variance  with  many  cases  in  the  United  States.  (Simp- 
son vs.  Hartopp,  vol.  1,  part  2,  Smith's  Leading  Cases,  736.) 
In  notes  to  Elices  vs.  Mawe,  2  Smith's  Leading  Cases,  p.  221, 
the  American  editor  says,  the  cases  are  "  obviously  irrecon- 
cilable "  as  to  what  "  fixtures  "  are.  See  Corliss  vs.  McLagin, 
29  Me.  115,  and  Winslow  vs.  Ins.  Co.,  4  Met.  306,  where  en- 
gines, etc.,  are  held  to  he  fixtures.  Undoubtedly  the  rule  as  to 
fixtures  is  different  between  mortgagor  and  mortgagee,  heir 
and  executor,  landlord  and  tenant.  Without  going  into  this 
discussion  very  deeply,  I  find  that  the  following  cases  would 
sustain  the  contention  of  the  defendant  in  this  case. 

In  McCrea  vs.  Bank,  66  N.  Y.,  489,  the  question  was  be- 
tween mortgagor  and  mortgagee.  The  court  held  that  the 
criterion  of  a  fixture  is  the  union  of  three  requisites;  (1), 
actual  annexation  to  the  Ireehold ;  (2\  application  to  the 
use  or  purpose  to  which  that  part  of  the  realty  to  which  it  is 
annexed  is  appropriated ;  (3),  the  intention  of  the  ^  party 
making  the  annexation  to  make  a  permanent  accession  to  the 
freehold. 

In  Sissons  vs.  Hibbard,  75  N.  Y.,  542,  an  engine  and  boiler 
held  not  to  be  a  fixture,  it  not  being  the  intention  to  make 
a  permanent  annexation  to  the  freehold,  the  parties  having 
agreed  to  consider  the  engine  and  boiler  personal  property. 

Ford  vs.  Cobb,  20  N.  Y.,  344,  decides  that  the  intention 
with  which  the  chattels  are  annexed  aids  in  determining 
whether  they  retain  their  character  as  such,  limited  by  the 
subject  or  mode  of  annexation  as  when  the  property  could 
not  be  removed  without  destroying  it  or  where  it  is  essential 
to  the  support  of  that  to  which  it  is  attached. 

Tift  vs.  Norton,  63  N.  Y.,  380,  "  Chattels  may  be  annexed  to 
the  real  estate  and  still  retain  their  character  as  personal 
property."  This  is  followed  in  Hendy  vs.  Dinkerhoff,  57  Cal. 
3 ;  Rogers  vs.  Brokaiv,  25  N.  J.  Eq.,  496  follows,  McCrea  va. 
Bank. 

Here  it  is  decided  that  whether  fixture  or  not,  depends  on 
facts,   and    not   on   the    opinion   of  the  person   making  the 
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annexation,  and  that  moveable  machines,  whose  number  and 
permanency  are  contingent  upon  the  varying  conditions  of 
the  business  diflfer  from  engines  and  boilers  and  other  articles 
secured  by  masonry  and  designed  to  be  permanent  and  in- 
dispensable to  the  enjoyment  of  the  freehold. 

Having  found  that  the  articles  distrained  were  not  fix- 
tures, I  now  consider  whether  they  were  the  property  of  the 
tenant. 

They  had  been  conveyed  to  the  trustees  by  the  mortgage 
to  secure  the  bonds ;  but  thej'  were  allowed  to  remain  in  the 
custody  of  the  company  mortgagor.  But  as  the  leases  were 
also  assigned  to  the  trustees  by  the  same  instrument  (vide 
supra)  it  becomes  a  matter  of  indifference  to  the  defendant 
whether  the  title  to  the  property  and  in  the  leases  remained 
in  the  Union  Iron  Works  Company  or  was  in  the  trustees.  He 
had  a  right  to  his  rent  in  either  case,  and  as  the  receivers, 
(plaintiffs)  represent  both  the  corporation  and  the  trustees  of 
the  bondholders,  it  is  immaterial  in  this  part  of  the  discus- 
sion to  settle  which  body  were  the  tenants. 

The  questions  of  greater  difficulty  than  the  above  are  those 
raised  by  plaintiffs  that  the  defendant  as  landlord  had  no 
lien  and  therefore  the  deed  of  trust  (or  mortgage)  was 
effective  to  transfer  the  title  to  the  trustees  and  so  the  pro- 
perty seized  is  not  that  of  the  tenant.  In  jurisdictions  where 
the  landlord  has  a  lien  by  statute  dating  from  the  beginning 
of  the  tenancy,  the  defendant's  lien  would  be  junior  to  that 
of  the  incumbrancer — the  trustees. 

I  consider  the  latter  point  first,  and  call  attention  to  the 
stipulation  in  the  second  lease  of  13th  of  November,  1890, 
that  the  prior  lease  (of  March  1st)  is  cancelled  and  surren- 
dered to  take  effect  January  1st,  1891.  I  hold  that  this 
means  that  the  lease  of  March  1st,  1890  was  in  full  force  and 
effect  until  1st  January,  1891,  when  the  new  term  began. 
The  tenancy  existed  therefore  prior  to  the  mortgage  of  29th 
December,  1890.  This  view  is  sustained  by  BoUins  v3. 
Proctor,  56  la.,  326.  Our  case  is  stronger,  even,  for  the  new 
lease  was  made  before  the  mortgage  and  was  assigned  to  the 
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trustees  in  the  mortgage.  The  question  therefore  is,  whether 
A  landlord's  right  to  distrain  the  goods  of  a  defaulting 
tenant  is  defeated  by  a  subsequent  mortgage  by  the  tenant 
of  the  goods.  I  should  be  loath  to  so  hold.  I  can  find  no 
case  where  a  subsequent  mortgage  has  priority  over  a  statU' 
tory  lien  of  a  landlord.  The  cases  must  necessarily  all  be 
the  other  way.  See  Beall  rs.  White,  94  U.  S.,  383.  The  title 
of  the  Act  of  1864,  "An  Act  to  facilitate  the  recovery  of 
rent "  would  be  a  false  title  if  it  could  be  defeated  in  this 
way.  But  if  the  landlord  has  no  lien  on  the  goods  before  he 
impounds  them,  it  is  difficult  to  see  how  he  can  keep  them 
against  a  bona  fide  incumbrancer.  In  re  On  Chong,  7  Haw., 
376,  was  decided  on  the  ground  that  the  title  of  the  bank- 
rupt's goods  passed  to  his  assignee  and  so  the  claim  for  rent 
was  not  a  preferred  one.  In  this  case  the  landlord  bad  not 
distrained  the  goods  before  the  failure.  Our  statute  gives 
the  right  to  the  landlord  to  distrain  and  remove  the  goods  of 
a  defaulting  tenant  found  in  the  premises,  and  makes  no  ex- 
ception in  favor  of  others  having  liens  upon  the  same,  and 
does  not  the  right  of  the  landlord  to  seize  the  goods  become 
a  fixed  lien  when  he  actually  seizes  the  goods  ? 

Jones  on  Liens.  Sec.  540  says :  **  At  common  law  the 
landlord  had  no  lien  upon  the  tenant's  goods  ;  but  he  has  a 
right  to  seize  or  distrain  the  goods  found  upon  the  leased 
premises  for  rent  due  and  unpaid.  This  right  of  distraint 
may  in  some  sense  be  called  a  lien,  though  it  differs  essen- 
tially from  the  landlord's  lien  created  by  statute.  One 
essential  difference  is,  that  by  the  common  law  process  no 
fixed  lien  upon  the  property  existed  luitil  the  property  was 
actually  seized  or  levied  upon ;  while  by  statute  a  lien  is 
ordinarily  imposed  upon  the  property  from  the  beginning  of 
the  tenancy." 

But  I  am  unable  to  find  that  our  statutes  create  a  lien 
upon  the  goods  of  a  tenant  from  the  beginning  of  the  tenanaj, 
and  therefore  the  right  of  distress  of  a  landlord  could  be 
defeated  by  a  bona  fide  subsequent  mortgagee  who  takes 
actual  possession  of  the  goods  before  the  distraint  is  made. 
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In  our  case  this  was  not  done.  To  defeat  the  distraint  the 
mortgagee  would  have  to  take  the  goods  and  the  trustees  did 
not  do  this.     The  seizure  by  defendant  was  therefore  valid. 

But,  however  this  may  be,  the  trustees  had  title  to  the 
property  and  in  the  lease  by  the  indentures  of  29th  Decem- 
ber, 1890,  and  of  October  9th,  1891,  though  not  in  actual 
possession.  I  regard  the  trustees  as  the  tenants,  so  far  as 
this  defendant  is  concerned,  and  the  property  being  theirs 
under  the  indentures,  they  were  liable  for  the  rent,  and  so  the 
distraint  complained  of  was  legal  and  proper.  See  Hop  Sing 
V8.  Kam  On,  7  Haw.,  144,  and  Taylor's  Landlord  and  Tenant, 
Sec.  455. 

The  plaintiffs  claim  that  the  distress  was  illegal  because 
the  title  to  the  property  seized  was  in  the  trustees  and  not 
in  Union  Iron  Works,  but  by  the  same  instrument  they  were 
assignees  of  the  lease.  They  cannot  claim  the  property 
without  the  burdens  incident  thereto,  one  of  these  is-  the 
liability  for  rent. 

The  goods,  so  far  as  defendant  was  concerned,  were  those 
of  a  defaulting  tenant. 

Judgment  for  defendant. 

A.  S,  Hartwell,  for  plaintiffs^ 

P.  Neumann  and  F.  M.  Hatch,  for  defendant. 


j 
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HAWAIIAN    COMMERCIAL    AND    SUGAR    COMPANY 

vs.  WAIKAPU  SUGAR  COMPANY. 

In  Equity.     Before  Judd,  C.J. 

Decision  Rendered  October  11,  1893. 

On  the  16th  of  June,  1891,  the  defendant  corporation  filed 
a  declaration  in  ejectment  against  the  plaintiff  corporation  in 
this  case,  claiming  that  the  plaintiff  had  unjustly  and  contrary 
to  law  and  the  rights  of  the  defendant,  taken  possession  of 
the  "  Waikapu  Commons,"  property  owned  by  these  corpor- 
ations in  moities  as  tenants  in  common.  The  plaintiff  filed 
a  disclaimer  to  one-half  of  the  property.  This  case  never 
came  to  trial,  having  been  ended  upon  a  successful  plea  in 
abatement.  On  the  7th  of  September,  1891,  the  plaintiff  filed 
its  bill  for  partition  of  the  above  mentioned  land. 

The  shares  in  the  defendant  corporation  being  held  one- 
half  by  G.  W.  Macfarlane,  and  one-half  by  Claus  Spreckels, 
as  trustee  for  the  plaintiff  corporation,  and  it  being  im- 
possible to  obtain  corporate  action  to  defend  this  suit,  Mr. 
Macfarlane  applied  for,  and  obtained  leave,  to  appear  and  an- 
swer the  suit  in  defense  of  his  rights  as  an  individual  share- 
holder. On  the  2l8t  of  September,  1893,  a  fianl  decree  was 
made  by  the  Supreme  Court,  stating  inter  alia,  that  "eitber 
party  may  be  at  liberty  to  apply  to  the  said  Chief  Justice  for 
any  further  order  in  regard  to  the  partition  of  the  said  land  as 
they  may  be  advised." 

G.  W.  Macfarlane,  on  behalf  of  the  defendant  corporation, 
on  the  4th  of  October,  1893,  moved  for  the  appointment  of 
three  commissioners  to  make  equal  partition  of  the  laud,  eta 
The  plaintiff  asked  for  further  time,  stating  that  opportunity 
should  be  afforded  to  en*;ble  the  two  corporations  to  ascer- 
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tain  if  any  amicable  division  of  the  land  ooaM  be  arrived  at, 
and  that  a  meeting  of  the  stockholders  of  the  Waikapu  Sugar 
Co.  had  been  called  to  consider  the  question, 

I  declined  to  postpone  consideration  of  the  motion  for 
commissioners  in  partition  on  the  ground  suggested,  because 
it  appeared  to  me  that  the  deadlock  in  the  Waikapu  Sugar 
Co.  would  still  continue,  and  no  corporate  action  could  be 
obtained,  and  also  because,  the  final  decree  allowed  either 
party  to  move  on  the  matter  of  partition.  The  plaintiff  not 
doing  so,  the  defendant  had  the  right  to  move,  resulting 
from  the  leave  obtained  from  the  Court  to  defend  the  suit. 

The  plaintiff  objects  to  the  motion,  on  the  ground  that 
Mr.  Macfarlane  is  not  now  a  stockholder  in  the  Waikapu 
Sugar  Co. 

It  is  shown  by  affidavit  that  there  appears  on  the  stock 
book  of  the  Waikapu  Sugar  Co.,  a  record  of  the  transfer  by 
G.  W,  Macfarlane  of  1190  shares  of  the  capital  stock  to 
Charles  B.  Bishop  to  secure  a  note  and  the  transfer  of  said 
shares  to  Claus  Spreckels  and  also  a  record  of  the  transfer  of 
sixty  shares  to  Welch  &  Co.  and  that  the  stock  book  shows 
no  other  shares  in  the  name  of  G.  W.  Macfarlane.  And  it  is 
claimed  in  behalf  of  the  plaintiff  that  the  pledgor  Macfarlane 
is  not  entitled  to  be  considered  a  shareholder,  nor  would  he 
have  the  right  to  vote  the  stock  at  a  meeting  of  the  corpora- 
tion. 

There  is  a  distinction  between  a  share  owner  and  a  share 
bolder.  A  man  may  hold  the  certificate  of  shares  and  yet 
not  be  its  owner.  The  question  as  to  whether  the  pledgor 
or  the  pledgee  of  stock  in  a  corporation  is  entitled  to  vote  it 
is  one  of  great  difficulty,  and  text  writers  do  not  agree  on  the 
subject. 

"In  the  absence  of  restrictive  statutes  the  pledgee  of  cer- 
tificates of  stock  endorsed  and  transferred  on  the  books  of 
the  company  has  a  right  to  vote  at  its  meetings.  His  name 
appearing  as  stockholder  upon  the  records  of  the  corporation* 
he  becomes  for  all  purposes  a  stockholder." 

Colebrook  on  Collateral  Securities,  371. 
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"  A  pledgee  of  shares  having  had  himself  registered  as 
holder  thereof  on  the  company's  books  is  entitled  to  vote  at 
corporate  meetings.'* 

2  Beach  on  Private  Corporations,  Sec.  642,  D. 

On  the  other  hand : 

"  A  pledgee  has  not  the  right  to  vote  the  pledged  stock 
even  though  he  has  registered  as  a  stockholder." 

Cook  on  the  Law  of  Stock  and  Shareholders,  Sec.  468. 

"  The  right  to  vote  at  the  meetings  of  a  corporation 
belongs  only  to  its  members  or  shareholders.  It  has  been 
held  that  the  vendor  of  shares  and  not  the  vendee  is  entitled 
to  vote  upon  them  until  a  transfer  has  been  recorded  upon 
the  stock  books,  and  the  same  privilege  belongs  to  a  pledgor 
or  mortgagor  unless  a  complete  transfer  was  executed." 

1  Morawetz,  Sec.  483. 

"  Tlie  real  owner  of  the  stock  should  vote,  especially  where 
his  name  is  truly  expressed  in  the  books,  though  it  might  be 
otherwise  if  he  chose  to  have  the  entry  in  the  name  of 
another  without  expressing  any  trust." 

Augell  &  Ames  on  Corp.,  11th  Ed.,  Sec.  131,  quoting  from 
ex  parte  Holmes,  6  Cowon,  426. 

An  early  case  is  ex  parte,  Wilcox,  7  Cowen,  402.  The 
Court  there  say : 

"We  do  not  hesitate  to  say  that  in  a  clear  case  of  hypo- 
thecation the  pledgor  may  vote ;  the  possession  may  well 
continue  with  him  consistentlv  with  the  nature  of  the  con- 
tract  and  the  stock  remain  in  his  name.  Till  enforced  and 
the  title  made  absolute  in  the  pledgee  and  the  name  changed 
on  the  books  he  should  be  received  to  vote." 

I  have  endeavored  to  examine  the  authorities  cited  that 
are  available  on  both  sides  of  this  question,  to  wit :  McDonald 
vs.  Flower  Brook  Mimfg.  Co.,  22  Vt.,  275  ;  HuhheU  vs.  Drcxcl  if 
Co.,  11  Fed.  Kep.,  115;  Hnjipin  vs.  Buff'nm,  9  R.  L,  513;  Ad- 
derly  vs.  Sfoi^ni  d'  Bailey,  iS  Hill.,  024;  People  vs.  Bohinson, 
G4  Cal.  375,  and  I  cannot  find  a  single  case  where  the  naked 
question  as  between  a  pledgor  nnd  pledgee,  the  stock  haviiig 
been  transferred   as   security   and   that  iact  entered  on  the 
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books  of  the  company,  both  pcirties  claiming  the  right  to 
vote  at  a  meetiBg  of  the  corporation,  has  been  decided. 

In  some  cases  where  the  pledgee  has  voted  it  would  seem 
as  if  he  had  merely  had  the  transfer  made  to  him  by  endorse-r 
ment  of  the  certificate  and  having  it  noted  on  the  books  of 
the  company  and  taken  a  new  certificate  in  his  name,  the 
fact  that  it  was  done  as  pledgee  not  plainly  appearing,  and 
in  some  cases  the  pledgee  has  voted  with  the  acquiescence  of 
the  pledgor. . 

I  am  not  aware  of  a  case  where  the  entry  on  the  stock, 
book  clearly  shows  that  the  transfer  was  merely  as  security 
and  where  the  pledgee  has  voted  against  the  protest  of  the 
pledgor  was  sustained  by  the  Court.  The  officers  of  the  cor- 
poration are  not  obliged  to  go  behind  the  record  and  ascer- 
tain who  are  the  equitable  owners  of  stock,  but  the  books 
are  prima  facie  evidence  as  to  wlio  possesses  the  stock.  If  a 
pledgee  has  the  stock  absolutely  transferred  to  him,  there 
being  nothing  to  indicate  to  the  officers  of  the  corporation 
that  it  was  by  way  of  security,  I  should  say  that  he  certainly 
could  vote  the  stock.  But  under  the  contradiction  of  the 
authority  I  am*  of  opinion  that  it.  is  better  to  follow  the 
acknowledged  custom  oi  this  country,  and  hold  that  where 
the  transfer  plainly  appears  of  record  to  be  as  security  onl}^ 
the  pledgor  may  vote  the  stock.  But  I  cannot  see,  if  Mr. 
Macfarlane  still  has  an  equitable  interest  in  1250  slwires  of 
the  Waikapu  Sugar  Co.,  that  is  one-half  of  the  stock,  how  his 
right  to  proceed  with  the  partition  under  the  leave  given  is 
affected  by  the  question  of  his  right  to  vote  the  stock.  The 
question  before  me  is  not  Avhetlier  at  a  meeting  of  tlie  cor- 
poration he  or  his  pledgee  can  legally  vote  the  stock,  it  is 
simply  whetiier  in  furtherance  of  his  equitable  interest  in 
this  corporation  which  is  a  right  of  redem[)tion,  he  can 
proceed  with  the  motion  for  a  division  of  the  land,  oue-hnlf 
of  which  is  owned  by  his  company.  I  am  sitting  as  a  Court 
of  Equity  and  must  regard  the  equitable  interest  of  Mr.  Mac- 
farlane. Moreover,  it  ap])eMrs  by  the  record  in  the  suit  of 
Glaus   Spreckels   against  Macfarlane  on   a  bill  of  forclosure, 
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that  Macfarlane  pledged  this  stock  in  question  on  the  31st 
of  December,  1890,  nearly  a  year  before  this  bill  for  parti- 
tion was  filed,  and  a  note  of  it  having  been  made  on  the  stock 
book  of  the  company  by  its  officers  who  are  also  officers  in 
the  plaintiff  corporation,  knowledge  of  the  pledge  was  had 
by  this  company  dnring  all  these  proceedings  and  no  ob- 
jection has  been  heretofore  made  to  Mr.  Macfarlane's 
appearance  as  a  stockholder  of  the  Waikapu  Sugar  Company 
on  the  ground  that  he  had  pledged  the  stock.  iDdependently 
therefore  of  his  right  to  vote  it,  he  has  the  right  to  proceed 
with  the  motion  for  partition  in  the  suit. 

For  these  reasons  I  oyerrule  the  objections  and  the  parties 
may  proceed  to  nominate  commissioners  in  accordance  with 
the  motion. 

F.  Jf.  Hatch,  for  plaintiff. 

A,  8.  Hartwell  and  C.  L,  Carter,  for  defendant. 


IN  THE  MATTER  of  the  ESTATE  of  J.  F.  O.  BANNING, 

Deceased. 

In  Probate.     Before  Cooper,  Judge, 

Decision  on  Exceptions  to  Administrator's  Accounts. 

Mr.  Banning  died  in  San  Francisco,  California,  August  6th, 
1886,  leaving  surviving  him  Clara  H.  Banning,  his  widow, 
and  Bernhardt  Budolph,  his  son.  On  the  30th  day  of  Augast, 
1886,  John  H.  Paty,  then  a  member  of  Bishop  &  CompsDj, 
filed  a  petition  in  the  Supreme  Court  for  the  probate  of  tlie 
will  and  codicils  of  deceased,  and  prayed  that  letters  tes- 
tamentary issue  to  the  widow  and  Charles  B.  Bishop  in 
accordance  with  the  terms  of  the  will ;  the  Court  fixed  the 
28th  day  of  October,  1886,  as  the  day  for  hearing  the  petition. 
On  September  21st,  1886,  William  Maertens  and  P.  Opfergelt, 
surviving  members  of  the  Honolulu  firm  of  Ed.  Hoffschlaeger 
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&  Company,  of  which  the  deceased  was  the  other  member,  filed 
a  petition  praying  for  the  appointment  of  a  temporary  ad- 
ministrator, and  nominated  W.  F.  Allen  to  act  as  such. 
Temporary  letters  were  issued  to  Mr.  Allen  the  same  day 
under  a  bond  of  $10,000.  Mr.  Allen  filed  an  inventory  of 
the  estate  on  the  20th  of  October,  1886,  by  which  it  appeared 
that  the  assets  ^)f  the  estate  were  as  follows : 

Personal  Property. 

Credit  on  book  of  Ed.  Hoffschlaeger  &  Co.,  Sept. 

30th,  1886 $139,742  36 

Collected  on  account  of  notes 12,423  65 

Notes  secured 30,000  00 

Real  estate 250  00 

Total $182,416  00 

The  hearing  on  the  petition  for  the  probate  of  the  will  was 
had  on  the  3rd  of  November,  1886,  the  matter  having  been 
continued  from  the  28th  day  of  October,  the  day  set  in  the 
order  of  publication,  by  order  of  Court. 

Autograph  letters  from  both  Mrs.  Banning  and  Rudolph 
directed  to  Henry  Smith,  Clerk  of  the  Court,  accepting 
service  of  notice  of  proceedings  and  appointing  S.  B.  Dole, 
Esq.,  attorney  to  act  in  the  matter,  were  read  and  filed.  Mr. 
Dole  then  filed  the  renunciation  of  Mrs.  B;inning,  wherein 
she  renounced  the  **  appointment  and  all  right  and  claim  to 
letters  testamentary  of  the  said  will  or  to  act  as  executrix 
thereof."  Mr.  Dole  also  stated  that  Mr.  Bishop,  the  executor 
named  in  the  will,  had  positively  declined  to  act  as  such,  and 
that  the  widow  had  nominated  Mr.  W.  F.  Allen  to  act.  The 
will  was  admitted  to  probate  and  Mr.  Allen  appointed  ad- 
ministrator with  the  will  annexed  under  a  bond  of  $100,000. 
The  bond  was  filed  and  letters  issued  to  Mr.  Allen  on  Novem- 
ber 9th,  1886.  Neither  Mrs.  Banning  or  Rudolph  appear  to 
have  been  present  at  the  hearing,  and  from  the  dates  on  the 
letters  and  documents  it  is  apparent  that  they  were  not  in 
the  country  at  the  time.     Mrs.  Banning  filed  her  election  to 
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take  the  benefit  of  the  provisions  in  the  will  in  lieu  of  dower, 
on  the  7th  of  April,  1887. 

Mr.   Allen  filed  hi&  first  account  November   11th,  1887. 
The  principal  items  therein  are  as  follows : 

Receipts $155,138  03 

Expenditures — 

Mrs.  Banning $7,978  57 

Administrator's  commissions .  .   7,886  90 

Costs  and  legal  expenses 281  80 

Sundry  bills 134  39 

$  16,281  66 

Leaving  a  balance  of $138,856  37 

Investment  account 136.500  00 


$     3,356  37 

The  administrator  also  reported  losses  of  the  firm  to  have 
been  $33,103.95,  which  is  cited  to  make  up  the  difference 
between  actual  receipts  and  estimated  amount  of  the  estate 
according  to  the  inventory  filed  by  the  temporary  adminis- 
trator. 

Mr.  Budolph  Banning  was  present  in  court  at  the  time 
this  account  was  presented,  and  manifested  his  satisfactioD 
with  it.  • 

The  administrator  filed  his  second  account  November  9th, 
1888,  third  account  December  2nd,  1889,  fourth  account 
November  3rd,  1891 ;  these  accounts  were  examined  and  ap- 
proved in  due  course.  There  was  no  appearance  on  the  part 
of  the  present  contestants  at  any  of  these  hearings.  At  the 
time  the  administrator  filed  his  third  account  he  made  the 
suggestion  that  it  be  considered  his  final  account,  but  it 
appearing  that  there  were  outstanding  debts  that  might  be 
collected,  the  Court  declined  to  allow  his  discharge.  On 
January  10th,  1893,  the  administrator  filed  his  fifth  acconnt 
and  with  it  his  petition  for  discharge.  The  matter  came  on 
for  hearing  on  February  15th,  1893,  there  being  present  the 
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admiDistrator  and  Rudolph  Bauning.  The  accounts  show  the 
total  amount  of  investments  to  be  $144,999.04 ;  but  the  ad- 
ministrator reported  a  loss  of  $2200  upon  the  bonds  of  the 
Union  Iron  Works  Company  of  Honolulu,  this  sum  being 
deducted  left  a  balance  of  $142,799.04.  The  accounts  were 
examined  and  Mr.  Banning  expressed  his  satisfaction  with 
them,  and  that  he  was  ready  to  i;eceipt  for  his  share  of  the 
estate  assets ;  they  were  approved,  and  the  assets  of  the 
estate  ordered  distributed  equally  between  Mrs.  Banning  and 
Rudolph,  and  the  administrator  ordered  discharged  upon 
hia  filing  the  receipts.  The  receipts  were  filed  forthwith^ 
and  were  in  the  following  form  : 

"  Received,  Honolulu,  February  15th,  1893,  from  Wm.  F. 
Allen,  administrator  of  tile  estate  of  J.  F.  O.  Banning,  de- 
ceased, my  one-half  of  the  estate  as  follows :  In  bonds^ 
$34,400;  notes  secured,  $36,675;  cash,  $324.54;  totals 
$71,399.54;  amounting  to  seventy-one  thousand  three  hun- 
dred  and  ninety-nine  and  54-100  dollars.  Signed,  B.  R. 
Banning." 

The  receipt  of  Mrs.  Banning*s  share  was  in  the  same  form 
and  for  the  same  amounts,  but  signed  by  W.  F.  Allen  as  her 
attornev  in  fact. 

These  receipts  do  not  show  the  actual  basis  of  settlement 
so  far  as  the  division  of  securities  is  concerned,  but  a  manual 
separation  of  the  securities  took  place  immediately  after  the 
receipts  were  filed,  in  accordance  with  a  previously  arranged 
schedule,  Mr.  Banning  making  his  own  selection,  he  receiving 
$40,000  in  bonds  and  $28,125  in  notes,  making  a  total  of 
$68,125.  The  allotment  to  Mrs.  Banning  was  $27,000  in 
bonds  and  $45,255  in  notes;  total,  $72,225.  The  difference 
between  these  amounts  was  adjusted  between  the  parties, 
but  in  what  way  is  not  quite  clear. 

Mr.  Banning  gave  Mr.  Allen  a  power  of  attorney  to  act  for 
him  in  the  care  of  his  half  of  the  estate,  which  was  dated 
February  28th,  1893.  Mr.  Banning  left  for  the  Coast  Marcli 
29th,  1893,  intending  to  be  gone  until  the  fall  of  that  year, 
but  returned  by  the  same  steamer,  because  he  found  that  his 
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mother  was  dissatisfied  with  the  securities  allotted  to  her, 
and  after  his  arrival  iu  Honolulu  he  took  steps  towards  the 
institution  of  these  proceedings. 

The  original  petition  to  vacate  the  order  discharging  the 
administrator  was  filed  May  28th,  1893,  for  which  there  was 
substituted  an  amended  petition  filed  June  19th,  1893.  The 
amended  petition  alleged  that  the  order  discharging  the  ad- 
ministrator was  made  under  a  mistake  of  fact  as  to  the  t«rms 
of  the  will  of  the  deceased,  shared  alike  by  the  judge  and  the 
administrator;  and  that  the  administrator  had  not  filed 
proper  accounts,  and  that  the  securities  in  which  the  funds 
of  the  estate  were  invested  were  speculative,  uncertain, 
shifting  and  unsafe,  and  that  the  receipt  which  had  been 
filed  for  the  distributive  shares  were  given  "  under  a  mis- 
apprehension of  material  facts  and  conditions,  and  in  conse- 
quence of  concealment  of  material  facts  and  conditions,  and 
undue  influence  exercised"  by  the  administrator.  After  the 
hearing  a  decision  was  rendered  revoking  the  order  of  dis- 
charge and  requiring  the  administrator  to  file  his  accounts 
for  approval  as  of  the  15th  day  of  February,  1893.  Two 
accounts,  the  sixth  and  seventh,  were  filed  on  the  12th  of 
August,  1893 ;  the  sixth  account  included  the  transaction  of 
the  administrator  up  to  the  10th  of  January,  1893.  This  ac- 
count was  referred  to  F.  Wundenberg  as  Master  on  the  4th 
of  September,  1893.  The  seventh  account  contained  a  state- 
ment of  the  affairs  of  the  estate  up  to  the  31st  day  ot  July, 
1893. 

On  the  17th  of  August,  1893,  Mrs.  Banning  filed  a  petition 
for  the  removal  of  Mr.  Allen  as  administrator,  and  for  the  ap- 
pointment of  J.  A.  Magoou  in  his  place,  setting  forth  as 
reasons  the  facts  alleged  in  the  amended  petition  for  the 
revocation  of  the  order  discharging  the  administrator  ;  and 
also  that  there  was  no  bond  on  tile  conditioned  for  the  execu- 
tion and  performance  of  said  trust.  The  motion  was  heard 
on  the  4th  of  September,  1893,  and  denied,  on  the  grouud 
that  no  cause  had  been  shown  for  the  removal  of  Mr.  Alleu. 
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A  new  bond  was  filed  on  the  6th  day  of  September,  1893, 
with  approved  sureties. 

The  Master's  report  was  filed  on  October  1st,  1893,  and 
the  beneficiaries  filed  a  motion  to  confirm  the  Master's  report 
80  far  as  the  items  of  commission  were  concerned ;  and  also 
to  have  the  Master  report  upon  the  propriety  of  the  invest- 
ments. A  decision  was  rendered,  by  which  the  rule  was  laid 
down,  governing  the  allowance  of  commissions,  but  the 
motion  to  re-refer  to  the  Master  was  denied  on  the  ground 
that  the  subject  of  the  enquiry  was  more  properly  for  the 
Court. 

The  matter  is  now  before  the  Court  on  the  motion  of  the 
beneficiaries  to  disallow  the  accounts  of  the  administrator  so 
far  as  certain  investments  are  concerned ;  and  also  upon  the 
motion  of  B.  B.  Banning  to  disallow  the  accounts  and  to 
charge  the  administrator  with  the  whole  estate,  including  the 
share  accepted  by  him  when  the  administrator  was  dis- 
charged by  the  previous  order.  In  support  of  his  motion, 
Mr.  Banning  alleges :  "  That  the  securities  represented  by 
his  receipt  were  not  of  equivalent  value  to  the  sum  of 
$71,399.54,  nor  anywhere  near  said  sum  as  said  Allen  then 
well  knew,"  and  **  that  said  receipt  was  signed  by  him  under 
misapprehension  and  ignorance  of  material  facts  and  condi- 
tions afiecting  said  receipts  and  securities  supposed  to  be 
represented  thereby,  induced  and  resulted  from  intentional 
repression  and  in  consequence  of  the  intention  and  culpable 
failure  and  neglect  on  the  part  of  Mr.  Allen  to  properly 
advise  him  before  signing  the  receipt"  of  the  true  condition 
and  character  of  the  investments  and  many  other  allegations 
of  like  tenor  and  effect. 

Much  new  evidence  was  introduced  at  the  hearing  and  the 
testimony  taken  at  the  previous  trial  was  also  admitted  by 
stipulation  to  form  a  part  of  evidence  to  be  considered  at 
this  time.  The  case  was  ably  and  exhaustively  argued  on 
behalf  of  the  beneficiaries  by  A.  S.  Hart  well,  Esq.,  and  W. 
A.  Kinney,  Esq.,  and  responded  to  by  F.  M.  Hatch,  Esq.,  for  the 
administrator.     Elaborate  briefs  were  filed  by  both  parties. 
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So  far  as  I  am  informed  this  is  the  first  case  of  its  kind 
that  has  arisen  in  this  country,  and  for  that  reason  no  assist- 
ance is  to  be  had  from  the  decisions  of  our  Court ;  nor  is 
there  any  statute  law  to  look  to  to  establish  the  rule  which  is 
to  govern  in  the  decision  of  the  issues  presented.  Owing  to 
the  magnitude  of  the  interests  involved  and  the  possible 
bearing  that  the  outcome  of  the  Case  may  have  upon  kindred 
matters  in  this  country,  I  have  devoted  many  hours  of 
anxious  and  sincere  study  to  the  case  before  reaching  my 
conclusion,  and  now  propose  to  treat  the  subject  in  the 
manner  in  which  it  has  evolved  itself  to  me,  irrespective  of 
the  order  in  which  the  points  were  made  by  counsel. 

It  was  chiimed  by  counsel  for  the  beneficiaries  that  an 
unintentional  wrong  had  been  done  Mrs.  Banning  by  obtain- 
ing from  her  the  renunciation  of  her  right  to  net  as  executrix, 
and  that  Mr.  Allen,  having  seen  fit  to  assume  the  sole 
management  of  the  estate,  under  the  provisions  of  the  will, 
he  subjected  himself  to  a  larger  responsibility  than  if  he 
had  seen  to  it  that  Mrs.  Banning  had  continued  to  act  in 
accordance  with  the  will. 

It  seems  not  to  be  allowable  to  appoint  an  administrator 
with  the  will  an'jexed  unless  the  persons  named  in  the  will 
as  executors  have  either  all  renounced  their  rights  or  have 
failed  to  appear  when  cited  ;  but  upcm  such  renunciation  or 
failure  to  appear  it  becomes  the  duty  of  the  Court  to  make 
such  appointment  if  the  will  does  not  make  provision  for 
fiUiuji:  the  vacancy. 

Seliouler  on  Ex.  &  Ad.  Sees.  42  and  51. 

The  will  before  us  nominated  and  appointed  Mrs.  Banning 
and  Charles  E.  Bishop  to  act  jointly  and  severally,  the  trust 
to  devolve  upon  the  survivor  of  them.  Mrs.  Banning  re- 
nounced the  right  and  Mr.  Bishop  declined  to  act.  The  will 
made  no  provisions  for  the  further  appointment  of  an  execu- 
tor. It  became  necessary  then  that  an  administrator  with 
the  will  annexed  should  be  appointed,  and  it  was  within  the 
discretion  of  the  Court  to  appoint  one  or  more  persons  to 
act  as  such.     Mrs.   Banning  having  approved  of  Mr.  Allen's 
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appoiatineut  as  temporary  adiuiuistrator,  and  having  volun- 
tarily renounced  her  right  to  be  appointed  executrix  and 
having  nominHte<l  Mr.  Allen  to  be  the  administrator,  it  does 
not  appear  that  Mr.  Allen  has  done  Mrs.  Banning  any  wrong, 
either  intentionally  or  unintentionally,  and  I  cannot  see  that 
Mr.  Allen  is  chargeable  with  an}*  larger  responsibility  nor 
bound  to  exercise  auy  greater  degree  of  caution  or  discre- 
tion in  transacting  the  business  of  the  estate,  except  so  far 
as  the  provisions  of  the  will  control,  than  if  he  had  been 
appointed  an  administrator  of  an  intestate.  The  assets  of 
the  estate  at  its  inception  consisted  entirely  of  personal  pro- 
perty, except  a  single  lot  of  land  valued  at  $250 ;  and 
although  in  ordinary  case*  of  administration  it  is  not  within 
the  province  of  an  administrator  to  make  investments,  j^et  I 
do  not  find  that  Mr.  Allen  has  in  this  caSe  exceeded  his  duty 
in  settling  up  the  estate.  Perhaps  the  administration  may 
have  been  continued  longer  than  was  absolutely  necessary, 
but  after  the  request  for  discharge  made  by  Mr.  Allen  when 
filing  his  third  account,  which  was  refused  by  the  Court,  ad- 
ministration seems  to  have  been  continued  by  consent,  await- 
m<f  the  distribution  of  the  estate  when  Mr.  Banning  should 
arrive  at  the  stipulated  age  of  majority. 

As  to  Mr.  Allen's  conduct  as  administrator.  The  inventory 
of  the  estate  as  filed  by  Mr.  Allen  as  temporary  administra- 
tor placed  its  value  at  $182,41(>.  $139,742.35  of  which 
consisted  of  a  credit  on  the  books  of  Ed.  Hoffschlaeger  <k 
Co.;  the  balance  was  in  the  form  of  promissory  notes  amount- 
ing to  $52,424.65.  According  to  the  Master's  report  the 
estate  realized  $156,049.15  I  do  not  propose  to  trace  this 
amount  down  to  the  present  account,  leaving  that  to  such 
action  upon  the  Master's  report  as  may  be  found  propei, 
considering  the  only  questions  presented  for  decision  to  be 
— first,  the  force  and  effect  of  the  act  of  settlement  between 
the  administrator  and  Mr.  Banning ;  secondly,  the  propriety 
of  certain  investments  specifically  objected  to  by  the  bene- 
ficiary ;  thirdly,  the  rule  to  be  applied  in  fixing  the  commis- 
sions to  be  allowed  the  administrator. 
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First — I  find  no  reason  for  changing  my  views  upon  this 
point  from  those  manifested  in  my  former  decision.  The 
evidence  has  failed  to  show  that  Mr.  Allen  either  misrepre- 
sented the  condition  of  the  estate  or  intentionally  withheld 
any  information  that  he  was  bound  to  disclose.  On  the 
other  hand,  I  find  that  Mr.  Banning  had  every  opportunity 
to  examine  the  investments  and  to  approve  or  disapprove  of 
them  prior  to  the  settlement  with  the  administrator,  and  the 
allegation  that  Mr.  Allen  used  undue  influence  in  obtaining 
the  settlement  is  equally  unfounded.  It  was  a  transaction 
between  man  and  man,  and  over  which  the  Court  had  no 
control ;  it  was  simply  a  matter  of  administration. 

In  Cowdin  vs.  Pern/,  11  Pick.,  511,  the  Court  say  :  "But 
the  question  to  whom  and  at  what  time  a  legacy  or  distri- 
butive portion  under  a  will  is  to  be  paid  by  the  executor  is 
one  of  which  the  judge  of  probate  has  no  jurisdiction.  Any 
decree  directing  the  executor  to  pay  or  not  to  pay  a  legacy 
to  any  particular  person  or  at  what  time  a  legacy  should  be 
paid,  whether  made  upon  or  without  notice,  would  be  extra- 
judicial and  would  afford  the  .executor  no  justification.  It 
would  in  this  respect  be  similar  to  a  decree  directing  pay- 
ment of  a  bill  when  the  estate  is  solvent,  and  as  such  a  mere 
nullity.  As  to  a  waiver  of  his  claim  on  the  part  of  the  plain- 
tiff, we  think  there  are  not  facts  enough  to  support  it.  The 
doctrine  of  waiver  is  a  most  reasonable  one,  and  where  a 
person  especially  in  the  discharge  of  some  office  or  duty  does 
an  act  which  he  supposes  to  be  correct,  and  those  interested 
knowing  the  facts  assent  to  and  affirm  the  act,  the  first  prin- 
ciples of  justice  require  that  they  should  be  bound  by  it." 

If  Mr.  Banning  had  any  claim  upon  Mr.  Allen  he  has  cer- 
tainly waived  it  by  his  action;  not  merely  in  signing  the 
receipt,  but  by  all  that  he  did  prior  to  his  leaving  Honolulu 
on  the  29th  of  March,  1893 ;  all  his  acts  tend  to  prove  that 
he  considered  that  Mr.  Allen  had  done  well. 

A  payment  to  Mr.  Banning  of  his  share  of  the  estate  in 
securities  was  justifiable. 

In  the  case  of  Perrie  vs.  Vreelaml,  33  N.  J,  Eq.  Rep.,  118 ; 
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wLere  iuvestmeuts  had  been  made  in  real  estate,  it  was  said : 
*'He  is  bound  to  account  for  the  fund,  but  is  not  bound  to 
pay  it  over  in  cash.  He  may  pay  it  over  in  the  property 
itself."  I  am  therefore  of  the  opinion  that  the  administrator 
is  entitled  to  credit  himself  with  the  amount  of  the  securities 
and  money  delivered  to  Mr,  Banning  in  accordance  with  the 
settlement  of  February  15th,  1893. 

Second — As  to  the  propriety  of  the  investments.  In  an 
examination  of  the  numerous  cases  in  the  American  and 
English  reports  bearing  upon  this  subject,  I  find  that  al- 
though there  is  a  wide  diCFerence  of  opinion  as  to  what  are 
proper  securities  for  the  investment  of  funds  belonging  to 
estates  in  the  hands  of  executors  and  administrators,  yet  as 
to  the  general  rule  regulating  the  conduct  of  executors  and 
administrators  in  the  management  of  the  estate,  the  courts 
are  practically  unanimous.  In  the  absence  of  any  statutory 
provisions  limiting  investments  to  certain  specific  securities, 
the  courts  have  net  been  inclined  to  adopt  any  rule  that 
would  work  a  hardship  on  persons  who  have  been  intrusted 
with  the  care  of  the  funds  of  others  by  requiring  of  them 
greater  intelligence,  judgment  or  discretion  than  that  of  the 
ordinary  business  man,  but  have  required  of  them  the 
strictest  integrity,  and  that  too  to  the  minutest  detail.  The 
courts  well  say  that  to  impose  burdens  upon  them  who  are 
capable  and  willing  to  undertake  such  matters  that  are  not 
put  upon  others  in  the  transaction  of  their  own  business, 
would  result  in  making  it  impossible  to  find  men  who  would 
dare  to  accept  such  employment.  Not  now  discussing  as  to 
what  kind  of  investments  courts  have  approved,  I  propose  to 
cit^  a  few  cases  touching  upon  the  general  rule. 

In  Harvard  CoUeffe  vs.  Ar/wii/,  9  Pick.,  465,  the  Court  say  : 
"Trustees  are  justly  and  uniformly  considered  favorably,  and 
it  is  of  great  importance  to  bereaved  families  and  orphans 
that  they  should  not  be  held  to  make  good  losses  in  the 
depreciation  of  stocks  or  the  failure  of  the  capital  itself 
which  they  held  in  trust,  provided  they  conduct  themselvfs 
honestly  and  discreetly  and  carefully  according  to  the  existing 
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circumstauces,  in  the  discharge  of  their  trusts.  If  this  were 
held  otherwise,  no  prudent  man  would  run  the  hazard  of  losses 
which  might  happen  without  any  neglect  or  breach  of  good 
faith."  This  case  was  cited  and  approved  in  Brown  r«. 
French,  126  Mass.,  415. 

In  Whitney  vs.  Peddicord,  63  111.,  251,  the  Court  say  :  "As 
we  haye  had  occasion  to  remark  in  another  case  at  the 
present  term,  a  degree  of  strictness  is  not  to  be  applied  in 
the  construction  of  their  acts  or  those  of  guardians  which 
would  deter  responsible  men  from  the  acceptance  of  such 
positions.  When  they  have  acted  with  reasonable  diligence 
and  an  honest  desire  to  do  their  duty  faithfully,  a  mere  error 
of  judgment  in  what  was  fairly  matter  of  judgment  or  opinion 
should  not  make  them  liable  merely  because  subsequent 
events  have  shown  that  they  did  not  pursue  the  wisest  course." 

Again,  in  Omiiston  vs.  Olcotf,  84  N.  Y.,  343  :  "  The  rule 
should  not  be  made  arbitrary  and  inflexible,  and  so  rigid  as 
to  admit  of  no  possible  exception,  for  it  is  merely  an  out- 
growth or  consequence  of  the  broader  and  admitted  proposi- 
tion that  the  duty  of  a  trustee  in  making  investments  is  to 
employ  such  diligence  and  such  prudence  as  in  general 
prudent  men  of  discretion  and  intelligence  in  such  matters 
employ  in  their  own  like  aflfairs.  *  *  *  And  while  no 
rule  of  proper  responsibility  should  be  relaxed,  yet  where  he 
acts  honestly  and  in  good  faith  and  with  reasonable  prudence 
and  discretion,  he  should  not  be  held  liable  for  unfortunate 
results  which  he  could  not  be  expected  to  foresee  and  was 
powerless  to  prevent. 

In  King  vs.  Talbot,  40  N.  Y.,  85,  WoodruflF,  J.,  said :  "  The 
real  enquiry  therefore  is  in  my  judgment  in  the  case  before 
us  and  in  all  like  cases,  has  the  administration  of  the  trust 
created  by  the  will  of  Charles  King  for  the  benefit  of  the 
plaintiflF,  been  governed  by  fidelity,  diligence  and  prudence. 
If  it  has  the  defendants  are  not  liable  for  the  losses  which 
nevertheless  have  happened.  *  *  *  My  own  judgment, 
after  an  examination  of  the  subject,  and  bearing  in  mind  the 
nature  of  the   office,  its   importance   and  the   considerations 
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which  alone  induce  men  of  suitable  experience,  capacity  and 
responsibility  to  accept  its  usually  thankless  burden  is  that 
the  just  and  true  rule  is  that  the  trustee  is  bound  to  employ 
such  diligence  and  such  prudence  in  the  care  and  manage- 
ment as  in  general  prudent  men  of  discretion  and  intelligence 
in  such  matters  emploj'  in  their  own  like  affiiirs." 

As  to  the  class  of  securities  that  have  been  held  to  be  safe 
and  proper  investments  for  moneys  held  in  trust.  The  Eng- 
lish decisions  are  almost  a  unit  in  declaring  that  the  public 
funds  and  loans  upon  real  estate  security  are  the  only  ones 
that  will  be  sanctioned.  In  the  New  York  cases  above  cited, 
although  the  courts  have  rather  disclaimed  the  binding 
force  of  the  English  common  law  in  that  State  yet  they  have 
almost  without  exception  adopted  the  English  rule ;  while 
the  Massachusetts  courts  have  taken  a  decidedly  broader 
view  of  the  matter.  The  precedent  established  by  the  case 
of  Harvard  College  vs.  Amory,  9  Pick.,  465,  is  somewhat 
weakened  by  the  express  provision  in  the  will  that  the 
executor  might  invest  the  funds  in  safe  and  productive  stocks, 
but  this  rule  is  cited,  approved  and  followed  in  the  case  of 
Lovell  vs.  Minot,  20  Pick.,  119.  In  that  case  (College  vs,  Amory)^ 
the  Court  approved  of  the  following  investments : 

78  shares  in  N.  E.  Bank  stock %     8,333  33 

247  shares  Fire  and  Marine  Insurance  Company.     16,466  67 
9  shares  in  Boston  Manufacturing  Company,  and 
9  shares  in  Merrimack  Manufacturing  Com- 
pany ;  say   18   shares  of  $1,000   at   40   per 
cent,  advance 25,200  00 


Total %  50,000  00 

In  Lovell  vs,  Minot,  the  guardian  made  a  loan  upon  a  pro- 
missory note  secured  by  shares  in  a  manufacturing  corpora- 
tion ;  the  maker  failed  and  also  the  endorsers  and  the  stock 
became  depreciated  below  the  face  of  the  note.  Shaw,  C.  J., 
said  referring  to  College  vs.  Amory:  "Taking  this  to  be 
the  rule,  the  Court  are  of  opinion  that  the  guardian  acted  in 
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good  faith  and  with  sound  discretion  in  making  the  invest- 
ment which  he  did.  He  took  the  note  of  a  person  then  in 
good  credit,  with  a  pledge  of  stock  as  collateral  security  at 
the  rate  of  abont  three  quarters  of  its  par  value  and  less 
than  three  quarters  of  its  market  vnlue.  *  *  *  The 
subsequent  transaction  in  the  sale  of  these  shares  is  open  to 
the  same  considerations.  It  was  conducted  with  good  faith 
and  sound  discretion,  and  though  as  events  turned  out  in 
consequence  of  the  failure  of  the  purchaser  and  of  his  two 
endorsers  and  of  the  debtor  on  the  mortgage  given  for 
collateral  security.  It  would  have  been  better  and  for  the 
interest  of  the  ward  if  the  shares  had  not  been  sold,  vet  this 
could  not  be  foreseen,  and  is  no  proof  of  negligence  or  want  of 
sound  discretion."  Both  of  the  above  cases  are  cited  and 
approved  by  the  court  in  Brown  vs,  French,  125  Mass.,  415. 
In  that  case  bonds  of  a  railroad  company  in  course  of  con- 
struction were  held  under  the  circumstances  to  be  a  proper 
investment. 

Has  Mr.  Allen  acted  with  a  sound  discretion  in  making 
the  investments  complained  of.  In  determining  this  ques- 
tion I  adopt  the  rule  as  laid  down  in  the  cases  before  cited, 
but  decline  to  be  bound  by  the  specific  preferences  manifest- 
ed in  those  decisions,  except  so  far  as  by  a  parity  of  reasons 
and  conditions  I  find  them  useful  as  a  guide.  We  are  an 
isolated  community ;  not  only  almost  entirely  dependent 
upon  our  internal  resources,  but  subject  to  outside  influeuces, 
largely  if  not  quite  beyond  our  control.  A  man's  actions  are 
necessarily  governed  by  his  opportunities,  and  a  criterion 
that  might  be  just  in  another  country  might  not  be  a  true 
standard  to  judge  by  in  this. 

It  was  urged  as  an  indication  of  the  unsoundness  of  the 
securities  that  they  were  unmarketable  and  that  the  per- 
manency and  eventual  worth  depended  upon  the  prosperity 
of  the  sugar  industry.  These  objections  can  be  as  well  made 
to  everv  form  of  security  in  this  countrv,  real  estate  and 
government  bonds  included,  for  it  is  beyond  question  that 
upon  the  prosperity  or  failure  of  the  sugar  industry  depends 
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the  value  of  every  kind  of  property  and  the  welfare  of  the 
large  majority  of  the  inhabitants.  Trustees  cannot  be  called 
upon  to  foretell  the  outcome  of  the  future,  nor  be  considered 
or  held  to  be  guarantors  for  all  time  of  the  investments 
which  they  may  make.  What  was  the  nature  of  the  security 
at  the  time  it  was  taken ;  and  did  Mr.  Allen  act  as  a  prudent 
man  in  doing  as  he  did. 

The  first  security  objected  to  is  the  investment  in  the  O. 
R.  <fe  L.  Co.'s  bonds.  These  bonds  are  secured  by  a  first 
mortgage  upon  the  property  and  franchise  of  the  O.  K.  &  L. 
Co.,  and  are  commonly  known  as  the  Pearl  River  Division 
bonds.  A  similar  investment  was  approved  by  the  Justices 
of  the  Supreme  Court  in  the  estate  of  Lunalilo,  and  I  find  no 
reason  for  not  following  that  suggestion.  It  was  shown  that 
the  earnings  of  the  company  were  derived  largely  from 
freight  produced  by  the  Ewa  plantation,  and  it  was  contend- 
ed that  if  that  plantation  should  suspend  there  would  be  no 
further  need  for  the  railroad,  but,  as  before  stated,  I  decline 
to  discuss  the  possibilities  of  the  future  to  that  extent.  It 
was  further  shown  that  the  company  might  have  been  forced 
into  bankruptcy  if  pressed  by  its  creditors,  but  that  was  not 
its  condition  at  the  time  the  investments  were  made  nor 
would  it  necessarily  render  the  bonds  worthless  nor  depre- 
ciate their  value  to  any  great  extent.  The  question  is,  is  the 
property  covered  by  the  mortgage  apparently  good  security 
for  the  bonds,  and  was  it  so  considered  by  prudent  men.  I 
think  this  question  should  be  answered  in  the  affirmative. 
The  next  on  the  list  are  the  bonds  of  the  Kahuku  Plantation. 
We  must  admit  that  our  actions  are  controlled  and  influenc- 
ed by  the  acts  of  others  in  whom  we  put  confidence.  This 
was  not  a  venture  solely  of  Mr.  Allen's,  but  others  were 
interested  with  him,  among  whom  were  Messrs.  Allen  & 
Robinson,  Bishop  <fe  Co.,  Grinbaum  &  Co.  and  James  Camp- 
bell. The  mortgage  given  for  the  security  of  these  bonds 
covered  the  entire  property  of  the  plantation,  represent- 
ing an  outlay  of  over  $500,000  and  the  issue  of  bonds 
was   limited  to  1135,000.       I  see  no    reason   to  doubt    this 
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security.  The  only  loss  that  the  estate  has  suffered  is 
that  of  the  Union  Iron  Works  Company  bonds,  amountinf»  to 
$2,200  and  a  prospective  loss  on  the  Seattle  Building  Com- 
pany bonds  which  may  in  view  of  the  evidence  be  considered 
a  loss.  Both  of  these  investments  were  made  bv  Mr.  S.  M. 
Damon,  whom  Mr.  Allen  had  selected  to  act  for  him  during 
his  absence  from  the  country.  Certainly  Mr.  Allen  exercised 
due  care  and  sound  discretion  in  selecting  one  who  has  for  so 
long  a  time  occupied  such  a  prominent  place  in  the  financial 
circle  of  the  country.  The  same  rule  applies  to  Mr.  Damon's 
conduct  as  to  Mr.  Allen,  and  it  would  require  the  clearest 
proof  of  neglect  to  justify  a  finding  that  Mr.  Damcm  had 
failed  to  exercise  due  care  and  prudence  in  making  these 
investments.  The  will  authorized  investments  in  the  United 
States  as  well  as  in  this  country,  and  Mr.  Damon  found  it 
almost  impossible,  although  holding  a  position  that  kept  hiin 
in  constant  touch  with  the  financial  public,  to  plac^  money 
that  was  accumulating  in  this  country  where  it  would  earu 
interest.  Mr.  Damon  followed  the  lead  of  the  late  H.  A.  P. 
Carter  in  the  Seattle  investment,  who  invested  a  large  sum 
in  that  enterprise ;  and  in  the  Union  Iron  Works  bonds, 
investments  were  made  by  the  treasurer  of  the  Queen  Emma 
legacy  fund,  Bishop  <fc  Co.,  and  G.  N.  Wilcox  ;  and  although 
both  of  these  investments  have  pioved  unfortunate  and  have 
resulted  in  a  loss,  yet  I  do  not  find  such  a  state  of  facts  as 
would  justify  me  in  placing  the  burden  upon  the  administra- 
tor. 

One  word  as  to  the  general  stewardship  of  Mr.  Allen.  It 
was  suggested  by  counsel  for  the  beneficiaries  that  ample 
securities  could  have  been  had  at  the  time  these  investments 
were  made  at  from  four  to  five  per  cent.,  intimating  that  such 
investments  would  have  been  proper  and  satisfactory  to  the 
estate.  If  Mr.  Allen  had  adopted  that  course  it  would  have 
resulted  in  his  having  realized  for  the  estate  in  the  way  of 
income  a  little  more  than  $45,000,  instead  of  the  $60,000 
which  he  has  secured,  the  difference  being  much  more  than 
the  losses  complained  of. 
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Thirdly — As  to  the  rule  to  be  applied  in  fixing  the  com- 
mission to  be  allowed  the  administrator.  On  filing  his  first 
account  about  a  year  after  his  appointment  Mr.  Allen  credited 
himself  with  the  sum  of  $7,886.90  as  commissions,  being  at 
the  rate  of  ten,  seven  and  five  per  cent,  on  $156,138.03,  the 
amount  of  capital  received.  Mr.  Banning  was  present  in 
court  when  the  account  was  approved,  and  made  no  objec- 
tion. Mr.  Hatch  claims  that  that  account  was  finally  settled 
and  was  practically  the  end  of  the  administration  of  the  estate, 
and  that  Mr.  Allen  was  entitled  to  his  commissions,  and  that 
he  has  since  acted  in  the  capacity  of  trustee,  and  that  the 
finding  of  Judge  Preston,  approving  the  accounts  is  now  re« 
judicata,  I  think  not.  This  was  not  a  final  account  within 
the  meaning  ot  our  practice,  nor  was  any  particular  item  in 
Ci)ntroversy  so  as  to  raise  an  issue  to  be  tried  and  deter- 
mined, nor  was  the  point  expressly  waived,  which  I  under- 
stand to  be  essential  in  order  that  a  finding  may  become  res 
judicata. 

In  Field  vs.  Hitchcock,  14  Pick.,  406,  Shaw,  C.  J.,  said  : 
•*  On  an  appeal  from  the  decree  of  the  judge  of  probate  the 
question  is  whether  the  settlement  of  a  former  account  by  an 
executor  can  be  pleaded  as  a  final  account  so  as  to  secure 
him  from  rendering  a  further  account  when  cited  for  that 
purpose,  and  not  only  preclude  the  probate  court  from  any 
further  adjudication,  but  from  all  further  inquiry.  The  court 
are  of  opinion  that  it  was  not  competent  for  the  probate 
court  to  decide  that  any  account  of  the  executor  was  final, 
so  as  to  bar  all  further  inquiry  in  regard  to  matters  not  in- 
cluded in  the  accounts  already  settled  and  to  oust  the  probate 
court  of  its  jurisdiction.'* 

In  order  that  Mr.  Allen  could  be  entitled  to  compensation 
as  administrator  in  full  he  must  have  closed  liis  accounts  as 
such  and  have  qualified  as  trustee.  He  was  refused  his  dis- 
charge when  he  applied  for  it  on  filing  his  third  account 
because  administration  was  not  complete. 

In  Prior  vs.  Talbot,  10  Gush.  p.  3,  Shaw,  C.  J.,  said:  "The 
appellant  was  appointed  executor  of  his  father's  will  and  was 
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directed  to  set  apart  a  certain  part  of  the  estate,  it  first 
being  converted  into  money,  to  appropriate  the  income  to 
the  widow  for  life  and  then  distribute  the  principal.  This 
imposed  a  duty  upon  the  executor  to  retain  the  principal 
and  invest  it,  and  be  must  stand  responsible  until  he  has 
discharged  himself  of  this  implied  trust.  His  duty  is  to 
administer  the  estate  according  to  the  will  and  such  is  the  con- 
dition of  his  bond.  Here  he  was  appointed  executor  and 
trustee.  If  for  greater  convenience  he  wishes  to  close  bis 
account  as  executor  and  open  a  new  account  as  trustee,  be 
must  give  bond  in  the  capacity  of  trustee  and  charge  himself 
in  one  capacity  co  in  sianti,  and  by  the  same  act  by  which  he 
claims  his  discharge  in  the  other. 

"  The  appellant  having  received  the  property  as  executor 
and  having  never  qualified  as  trustee,  is  bound  to  account  in 
his  character  of  executor." 

I  adopt  the  former  decision  filed  in  this  matter  on  this 
point.  Such  an  application  of  the  law  of  1892  is  not  retro- 
active. The  commissions  that  were  allowed  Mr.  Allen  were 
not  due  and  did  not  become  due  until  the  law  of  1892  weut 
into  effect.  The  Court  in  the  matter  of  the  Long  estate,  7 
Haw.,  372,  commenting  upon  Sec.  1281  of  the  Civil  Code, 
say :  "  These  percentages  are  for  money  both  received  and 
disbursed  ;  they  cannot  be  considered  as  being  apportir)uable, 
one  half  to  the  receipts  and   one-half  to  the  disbursements." 

A  motion  will  be  entertained  to  approve  the  Master^s 
report  if  found  to  conform  to  the  foregoing  decision. 

Note  : — The  other  securities  objected  to  being  included  iu 
the  settlement  between  Mr.  Banning  and  the  administrator, 
are  not  passed  upon. 

A.  S.  Hart  well  and  \l\  A,  Kinney  ^  for  the  beneficiaries. 

/'.  J/.  Hatch,  for  the  administrator. 


APPE.NDIX    B. 


K  U  La  H  e» 


OF  THE 


CIRCUIT   COURTS, 

HAWAIIAN     ISLANDS. 


-o- 


[In  effect  May  Ist,  1893 :    Superseding  all  BULEH  hitherto  promulgated.] 

PLEADINGS. 
1. 

All  petitions,  anflwers,  pleas,  claims  and  special  motions 
shall  be  fairly  and  legibly  written  on  legal  cap  paper,  with  a 
caption  showing  the  jurisdiction,  cause  and  names  of  parties, 
and  endorsed  with  the  name  of  the  parties  and  counsel  filing 
the  same. 

2. 

The  Clerk  or  one  of  his  deputies  shall  endorse  on  each 
document  filed  in  Court  the  date  of  filing  and  his  official 
signature,  and  no  paper  shall  be  withdrawn  from  the  files 
except  by  the  written  order  of  the  Judge  or  except  by  the 
party  filing  it,  and  on  his  filing  a  certified  copy  thereof  in  its 
place,  except  in  the  case  of  recorded  instruments,  which 
may  be  delivered  to  the  party  on  his  receipt,  which  receipt 
shall  set  forth  the  date  of  the  instrument,  and  the  date, 
volume  and  pages  of  the  record. 

3. 

Whenever  amendments  in  the  pleadings  are  allowed,  the 
opposing  party  shall  not  thereby  be  entitled  as  of  right  to  a 
continuance.     All  pleadings  may  be   amended  at  any    time 


716  APPENDIX  B. 

before  the  return  day  by  filing  the  amended  plea  and  furnish- 
ing the  adverse  party  with  a  copy  thereof. 

4. 

In  personal  actions,  the  Statute  of  Limitations  shall   be 

specially  pleaded  ;  and  no  defendant  shall  be  allowed  to  set 

up  by  way  of  defense  to  the  plaintiflTs  claim,  any  illegality, 

fraud,    release,    payment,    infancy,    coverture,    or   discharge 

under  any  statute  relating  to  bankruptcy  or  insolvency,  unless 

he  shall,  on  filing  his  answer,  give  notice  within  his  answer 

or  at  the  foot  thereof  of  his  intention  to  rely  upon  all  or  any 

of  sucn  defenses. 

6. 

In  actions  for  goods  sold  and  delivered,  money  had  and 
received,  money  lent  or  money  paid,  the  plaintiflTs  declara- 
tion shall  be  accompanied  with  a  bill  of  particulars,  a  copy 
whereof  shall  be  served  with  the  copy  of  the  declaration. 

6. 

Demurrers  must  distinctly  specify  the  grounds  upon  which 
any  of  the  objections  to  the  petition  or  complaint  are  taken. 
It  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein. 

The  following  shall  be  considered  separate  grounds  for 
demurrer : 

1st.  That  the  Court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  of  the  subject  of  the  action. 

2nd.     That  the  plaintiff  has  no  legal  capacity  to  sue. 

3rd.  That  there  is  a  defect  or  misjoinder  of  parties  plain- 
tiff or  defendant 

4th.  That  several  causes  of  action  have  been  improperly 
united. 

5th.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

6th.  That  the  complaint  is  ambiguous,  unintelligible  or 
uncertain. 

In  case  the  demurrer  is  to  a  bill  in  equity  it  shall  be  ac- 
companied with  a  certificate  that  it  is  not  intended  for  delay. 


/ 
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7. 

If  a  demurrer  by  the  defendant  be  overruled,  the  defen- 
dant may  answer  over,  on  terms ;  leave  to  answer  over  to  be 
applied  for  within  ten  days. 

Special  pleas  may  be  filed  together  with  the  plea  of  general 
issue.     Replications  may  also  be  filed. 

8. 

No  jurat  shall  be  held  sufficient  in  Equity  or  Admiralty 
which  merely  declares  that  a  statement  "is  true  as  the 
affiant  believes,"  or  "  to  the  best  of  his  knowledge  and 
belief;"  but  all  facts  shall  be  verified  absolutely,  and  matter 
of  belief  and  recollection  by  a  separate  clause. 

9. 

Copies  of  all  pleadings  subsequent  to  the  petition  shall  be 
served  by  the  party  filing  the  same  upon  the  opposite  party 
or  his  attorney. 

10. 

No  process  shall  issue  on  the  petition  of  the  next  friend  of 
any  minor  not  having  a  guardian,  except  by  leave  of  Court, 
or  of  a  judge  thereof. 

11. 

The  Court  will  not  hear  any  motion  grounded  on  facts  not 
verified  by  affidavit  or  the  records  in  the  case. 

12. 

All  agreed  statements  of  facts  and  agreements  to  admit 
facts  as  proved,  or  to  waive  service,  shall  be  in  writing, 
signed  by  the  parties  or  their  attorneys,  and  filed  with  the 
Clerk. 

13. 

In  Equity  cases  the  return  day,  unless  expressly  so  agreed 
by  counsel,  shall  not  be  regarded  as  the  day  for  hearing ; 
but  the  day  for  hearing  shall,  unless  counsel  expressly  agree 
upon  it,  be  then  assigned  by  the  Court. 
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PRACTICE. 

14. 

All  parties  in  whose  favor  an  order  or  decree  is  made,  shall 
prepare  and  submit  a  draft  of  the  same  to  the  Judge  for  bis 
approval. 

16. 

(A)  An  exception  to  the  verdict  as  being  contrary  to  the 
law  and  to  the  evidence  or  the  weight  of  evidence,  and  a 
notice  of  a  motion  for  a  new  trial  on  this  ground,  must  be 
made  at  the  time  of  the  rendition  of  the  verdict  and  before 
the  jury  are  discharged ;  and  noted  by  the  Clerk  on  his 
minutes. 

This  motion  must  be  perfected  within  ten  days,  by  being 
put  in  writing  by  counsel  and  paying  costs  and  filing  a  bond 
for  costs  to  accrue,  and  if  made  by  a  defendant  against  whom 
a  verdict  has  been  rendered,  a  bond  not  to  dispose  of  his 
property,  as  required  by  Section  1156  of  the  Civil  Code, 
must  be  filed.  Argument  on  this  motion  may  be  made  before 
the  Judge  who  presided  at  the  trial  on  his  minutes. 

Any  party  excepting  to  the  ruling  of  the  Judge,  denying  or 
granting  the  said  motion,  must  present  his  bill  of  exceptions 
therefor  to  said  Judge  for  allowance  within  ten  days  from 
the  rendition  of  such  ruling,  pay  costs  and  give  a  bond  for 
further  costs  and  also  a  bond  not  to  dispose  of  his  property. 
Such  bill  of  exceptions  must  embody  the  testimony,  or 
sufficient  thereof  to  illustrate  and  explain  such  exceptions. 

(5)  Motions  for  a  new  trial,  on  account  of  misconduct  of 
jury,  for  newly  discovered  evidence,  and  the  like  grounds, 
must  be  made  in  writing  and  filed  with  the  Clerk  within  ten 
days  after  the  rendition  of  the  verdict ;  costs  to  be  paid  and 
a  bond  for  further  costs  and  a  bond  as  required  by  Section 
1156  of  the  Civil  Code  filed  within  said  ten  days,  and  there- 
after to  follow  the  course  prescribed  in  the  latter  part  of  the 
subdivision  (A),  All  matters  of  fact  upon  which  such  mo- 
tion is  founded,  not  appearing  on  the  record,  must  be  sub- 
stantiated by  affidavit. 
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The  foregoing  sections  apply  specially  to  motions  for  new 
trial.  Section  1156  of  the  Civil  Code  (page  335  of  Compiled 
Laws.) 

For  procedure  as  to  exceptions  and  appeals,  see  Sections 
70,  74-79  of  Chapter  57,  Laws  1892  (pp.  119,  120)  and  Sec- 
tion 69  as  amended  by  Chapter  109  (page  312)  Laws  1892. 


PRESENTATION  OF  BIILS  OP  EXCEPTIONS. 

(0)  Bills  of  exceptions  are  to  be  presented  to  the  Judge 
who  presided  at  the  trial  within  the  time  prescribed  by  law^ 
and  in  case  of  his  absence  they  may  be  filed  with  the  Clerk 
whose  duty  it  shall  be  to  present  the  same  to  the  Judge  at 
the  earliest  opportunity,  and  he  shall  endorse  thereon  the 
day  and  hour  of  filing.  Upon  the  presentation  or  filing  of  a 
bill  of  exceptions  counsel  shall  at  once  notify  adverse  counsel 
who  shall  have  five  days  in  which  to  propose  amendments  to 
the  bill,  which  shall  be  presented  to  the  Judge  or  filed  witli 
the  Clerk  as  above  provided  and  notice  shall  be  given  to  the 
adverse  party.  Either  party  may  signify  his  approval  of  or 
consent  to  bills  of  exceptions  or  amendments  thereto  by 
endorsing  the  same  upon  such  bill  or  amendment. 


CALENDAR. 

16. 

Except  by  leave  of  Court  in  cases  where  the  parties  agree, 
no  cause  shall  go  on  the  Calendar  which  is  not  returnable  on 
or  before  the  first  day  of  the  term,  but  shall  be  in  order  for 
the  next  succeeding  term. 

17. 

The  Calendar  shall  be  made  up  as  follows,  viz. :  Criminal 
cases  for  native  Hawaiian  jury  ;  criminal  cases  for  foreign 
jury ;  cases  civil  for  native  Hawaiian  jury,  for  mixed  jury,  for 
foreign  jury ;  jury  waived,  divorces  and  separation,  each 
being  entered  under  its   appropriate  head   in   the  order  in 
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which   the  process  is  returnable,  and  the  appeals  perfected, 
the  cases  being  numbered  through  the  Calendar. 

18. 

No  challenge  to  the  army  shall  be  allowed  except  for 
favor,  prejudice  or  partiality  shown  by  any  officer  in  select- 
ing, drawing  or  impaneling  the  jury.  Challenges  to  any  juror 
may  be  made  for  like  reasons,  or  for  favor,  prejudice  or 
partiality  or  incompetency  of  the  juror. 


APPEALS  FROM  DISTRICT  COURTS. 

19. 

No  appeal  in  any  case,  civil  or  criminal,  to  the  Circuit 
Courts,  which  has  been  filed  in  the  Appellate  Court,  may  be 
withdrawn  without  leave  of  the  Court,  and  upon  such  terms 
as  to  costs  and  witness  fees  as  the  Court  may  order. 

20. 

Neither  party  to  a  suit  shall  change  his  attorney  of  record 
without  lei/ve  of  the  Court  or  a  Judge  thereof. 


AT  CHAMBERS. 

21. 

(A)  The  Judges  of  the  First  Circuit  will  sit  in  chambers,  in 
rotation,  for  one  week  each,  commencing  on  the  first  Monday 
in  January  each  year. 

(/?)  All  bills  in  equity  shall  be  directed  to  the  Judge,  or 
if  in  the  first  Circuit  to  the  First  Judge,  and  must  be  filed 
with  the  Clerk,  who  wnll,  if  no  restraining  process  is  prayed, 
issue  a  summons,  returnable  before  the  Judge  who  shall  be 
sitting  in  Chambers  at  the  expiration  of  the  time  limited  bv 
such  sniiomons  foj;  answering,  which  Judge  shall  hear  the 
case.  Having  taken  jurisdiction  the  said  Judge  will  hear  it 
to  its  conclusion,  although  continuances  may  carry  it  into 
weeks  occupied  by  another  Judge. 
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(C)  The  time  for  answering  shall  be  ten  days  after  service, 
if  the  defendant  resides  on  the  Island  of  Oahu,  and  twenty 
days  after  service  if  made  on  either  of  the  other  Islands. 

(D)  If  a  preliminary  in^'unction,  or  any  other  restraining 
process  is  asked  for,  the  application  shall  be  made  to  the 
Judge  sitting  in  Chambers  at  the  time. 

(E)  In  all  other  matters  which  require  an  order  to  be 
made  by  a  Judge,  th^  application  must  be  made  to  the 
Judge  sitting  in  Chambers  at  the  time. 

(F)  In  the  event  of  the  Judge  in  rotation  beiug  absent 
from  any  cause,  another  Judge  will  sit  for  him,  and  all 
matters  returnable  during  such  absence  shall  be  heard  by 
such  other  Judge. 

(G)  In  the  Circuit  Court  of  the  First  Circuit  at  Chambers 
in  matters  of  Guardianship,  Annual  Accounts  and  other 
Probate  proceedings,  and  also  in  other  special  matters 
including  Law  and  Bankruptcy  which  require  a  hearing  at 
Chambers  not  otherwise  specially  provided  for  in  the  rules, 
the  papers  shall  be  filed  and  the  matters  entered  in  the 
Clerk's  Diary  for  hearing  on  a  day  following.  No  Jury 
waived  case  shall  be  set  down  for  hearing  on  a  fixed  day  in 
vacation  without  the  approval  of  the  Judge. 


IN  PROBATE. 

22. 

(A)  All  Wills  admitted  to  Probate  shall  be  recorded  in  a 
Record  Book,  which  shall  be  indexed,  and  shall  also  contain 
a  concise  memorandum  of  Probate  proceedings,  orders  and 
decrees.     The  evidence  shall  be  recorded  and  kept  on  file. 

(B)  Administrators  and,  unless  exempted  by  Will,  Execu- 
tors, shall  be  required  to  file  a  bond  with  surety  before 
letters  are  issued ;  also  to  file  in  thirty  days  from  appoint- 
ment a  sworn  inventory ;  and  in  eight  «tnonths  from  appoint- 
ment to  file  an  account  of  their  receipts  and  expenditures, 
unless  the  circumstances  of  the  case  require '  different  orders. 


y 
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{C)  No  appointment  of  any  Administrator  or  Executor, 
except  of  a  temporary  Administrator,  no  allowance  of  ac- 
counts, discharge  of  Administrator  or  order  of  final  distribu- 
tion shall  be  made  except  on  sufficient  notice  of  the  matter  to 
be  heard,  and  of  the  time  and  place  of  hearing. 

Of  hearings  on  petitions  for  discharge  and  final  distribu- 
tion, notice  shall  be  given  by  publication  in  such  newspaper 
or  newspapers,  as  the  Court  may  order,  for  at  least  three 
successive  weeks,  the  last  publication  to  be  not  less  than  two 
weeks  previous  to  the  time  therein  appointed  for  the  hearing. 
Notice  of  hearings  on  the  appointment  of  Executors  or  Ad- 
ministrators shall  be  given  by  publication  in  such  newspaper 
or  newspapers  as  the  Court  may  order  for  three  successive 
weeks ;  the  last  publication  to  be  not  less  than  ten  days 
previous  to  the  time  therein  appointed  for  the  hearing. 

(/>^  No  final  order  discharging  an  Executor  or  Adminis- 
trator shall  be  issued  until  the  filing  of  the  receipt  of  the 
share  of  personal  property  of  each  devisee  or  heir,  signed  by 
him  or  his  legal  representatives. 

(E)  A  sworn  inventory  of  the  estate  shall  be  filed  with 
each  account  (annual  or  final)  of  any  estate  held  in  trust. 


BANKRUPTCY 

23. 

(A)  The  bankrupt  shall  attend  at  all  hearings  for  the 
proof  of  debts,  unless  excused  by  the  Court. 

(/?)  A  bankrupt,  on  applying  for  his  discharge,  shall  give 
notice  to  the  .assignee  of  his  estate  of  such  application.  The 
assignee  shall  report  to  the  Court,  as  to  any  matter  which 
may  have  come  to'  his  knowledge  which  would  prevent  such 
discharge  being  granted,  and  generally  as  to  the  conduct  of 
the  bankrupt,  and  as  to  the  position  of  his  estate,  and  such 
matters  as  he  may  deem  proper  to  bring  to  the  notice  of  the 
Court. 

((7)     The  costs  of  the  petitioning  debtors  or  creditors  shall 
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be  taxed  according  to  the  scale  allowed  to   attorneys  by  Sec- 
tion 1280  of  the  Civil  Code. 

(2>)  Blanks  for  all  proceedings  in  bankruptcy  can  be 
obtained  at  the  Clerk's  Office. 

(E)  For  swearing  and  filing  proof  of  debt,  including 
blank,  a  fee  of  twenty-five  cents  will  be  paid  by  the  party 
making  the  proof. 

24. 

(A)  In  lieu  of  a  bond  for  costs  of  Court  the  Clerk  may 
receive  a  deposit  of  the  full  amount  in  cash. 

(B)  Costs  shall  follow  judgment  in  all  original  actions  in 
this  Court. 

(C)  Attorneys  shall  be  liable  for  costs  of  Court  incurred 
by  their  respective  clients. 

(D)  Whenever  the  statute  costs  is  twelve  and  a  half  cents, 
only  ten  cents  shall  be  taxed. 

26. 

Examinations  for  licenses  to  practice  in  the  District  Courts 
shall  be  had  at  the  May  and  November  Terms  of  the  Circuit 
Court  of  the  First  Circuit  at  Honolulu,  and  at  such  times* and 
places  in  the  other  Circuit  Courts  as  the  Judge  of  each  Court 
shall  determine.  Applications  for  admission,  accompanied 
by  certificates  of  good  moral  character,  must  be  filed  on  or 
before  the  first  day  of  the  above  terms. 

26. 

Notice  of  decisions  unless  rendered  in  open  Court  will  be 
given  to  parties,  and  service  upon  counsel  by  leaving  notice 
at  his  office  shall  be  deemed  sufficient. 


JUDGMENT. 

27. 


In  all  actions,  the  judgment  shall  be  formally  written  out 
and  filed.  It  shall  be  prepared  by  counsel,  or  by  the  Clerk. 
The  Clerk  shall  state  the  actual  date  of  entry  of  judgment  in 
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the  margin  thereof  and  shall  affix  the  seal  of  the  Court 
thereto. 

The  following  forms  of  judgment  are  given  as  examples  of 
Huch  as  are  deemed  appropriate  and  sufficient : 

(1) 

Judgment  for  Plaintiff. 

Circuit  Court   Circuit. 

Hawaiian  Islands Term,  189.  . 

A  B  J^ 

(     Assumpsit  (or  other  action,  as  the  case 

C D )  ^^y  ^^'^ 

Judgment. 

This  action  by  petition  claiming  (a)  I damages,  came 

to  the  present  Term  (or,  to  the Term,  and 

thence  by  continuance  to  the  present  Term)  (6)  when  the 
parties  appeared,  and  were  at  issue  to  the  (c)  jury. 

Said  cause  having  been  heard  and  committed  to  the  jury, 
they  find  for  the  (d)  plaintiff  to  recover  (e)  $,  .  .  .damages  (/l) 

Therefore  it  is  adjudged  that  the  plaintiff  recover  of  the 

defendant  {g) dollars,  damages,   and  his   costs,   taxed 

at dollars. 

Entered  this day  of  By  the  Court, 

189.  .as  of  the  

Term,  189.  .  Clerk. 


(2) 
Judgment  for  Plaintiff  in  Ejectment 

(As  in  Form  1,  inserting  however  at  a  the  words:  "a  cer- 
tain lot  of  land  at ,  Island  of , 

bounded and,"  and  at  e  and  g  the  words:  "the 

said  land  and.") 
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(3) 
Judgment  for  Plaintiff  in  Replevin. 

(As  in  Form  1,  inserting,  however,  at  a  the  words :  "cer- 
tain personal  property,  namely, and/'  and  at 

e  and  g  the  words :  "the  said  property,  or  $ in  case  a 

delivery  thereof  cannot  be  had,  and.") 


(4) 
Judgment  for  Defendant 

(As  in  Form  1  io  d  and  then  thus :) 

Defendant.    (/) 

Therefore  it  is  adjudged  that  the  defendant  recover  of  the 

plaintiff  his  costs,  taxed  at dollars. 

Entered,  Ac  By  the  Court, 


Clerk. 


(5) 
Judgment  in  a  Jury  Waived  Cast* 

(As  in  Form  1  to  c  and  then  thus :) 

Court,  jury  being  waived. 

The  Court,  having  heard  the  parties,  finds  for  the,  Ac.    (As 
in  Form  1,  2,  3  or  4.) 


(6) 
Judgment  of  Nonsuit 

(As  in  Form  1  to  6  and  then  thus :) 

When  the  defendant  appeared,  but  the  plaintiff  did  not 
appear  (or  when  the  parties  appeared,  but  the  plaintiff  with* 
drew  from  the  bar.) 

Therefore,  <fec.     (As  in  Form  4.) 
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(7) 
Judgment  by  Default  (Unliquidated  Demand,) 

(As  in  Form  1  to  6  and  then  thus :) 

When  the  plaintiff  appeared,  but  the  defendant,  although 
duly  summoned,  did  not  appear,  ^nd  default  was  thereupon 
entered,     (i) 

Said  cause,  the  demand  being  unliquidated,  having  been 
heard,  and  committed  to  the  jury  (or  the  Court  finds.)  (As 
in  Form  1,  d.) 


(8) 
Judgment  by  Default  (Liquidated  Demand.) 

(As  in  Form  7  to  t  and  then  thus :) 

The  Court  upon  the  suggestion  and  certificate  of  the  Clerk, 
finds,  &c.     (As  in  Form  5.) 


(9) 
Judgment  non  obstante  veredicto, 

(As  in  Form  1,  2,  3  or  4  to  /  and  then  thus :) 

But  it  appears  to  the  Court  that  the  plaintiff  (or,  defen- 
dant) adduced  no  evidence  in  support  of  his  claim  (or,  in  bar 
of  the  plaintiff's  claim)  and  that  judgment  ought  to  be  given 
for  the  plaintiff  (or,  defendant)  notwithstanding  the  said 
findings. 

Therefore,  Ac. 


(10) 

Judgment  on  Transcript  of  Judgment  from  District  Court 

(Caption  as  in  Form  1  and  then  thus :) 

The  above  named  plaintiff  on  the day  of 

189 .  . ,  filed  a  certified  copy  of  a  judgment  obtained  by  him 
on  the day  of 189.  .,  against  the  above 
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named  defendant  in  the  District  Court  of , 

Island  of ,  for  the  sum  of  I ,  and 

also  a  certified  copy  of  the  writ  of  execution  issued  thereon 
and  of  the  return  thereto,  showing  that  the  said  execution 
remains  wholly  unsatisfied    (or,  remains  unsatisfied   to  the 

amount  of  $ ) 

Therefore  it  is  adjudged,  &c. 


The  foregoing  Forms  may  be  modified  to  suit  the  circum- 
stances of  each  case. 

Where  a  new  trial  is  ordered,  it  will  not  be  necessary' to 
set  out  the  proceedings  or  findings  on  the  first  trial,  or  the 
proceedings  in  obtaining  the  new  trial.  The  ultimate  result 
only  need  be  stated. 

So  on  demurrer,  where  leave  to  amend  or  to  answer  is 
given,  the  proceedings  on  demurrer  need  not  be  set  out. 


RULE,  PROMULGATED   MAY  27,  1893. 

All  cases  that  shall  have  been  upon  the  trial  calendar  for 
two  terms  without  being  heard  may  be  stricken  off  by  order 
of  the  Court,  and  will  not  be  reinstated  except  upon  motion, 
and  all  cases  that  shall  have  been  upon  the  docket  for  more 
than  one  year  will  be-  dismissed  for  want  of  prosecution 
unless  good  cause  is  shown. 
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R  IJ  L  bl  B 


OF  THK 


SUPEEME    COUET 

[SUPERSEDING  ALL  OTHERS  PREVIOUSLY  MADE.) 


I. 

Briefs  must  be  filed  within  five  days  after  oral  argument, 
unless  further  time  is  allowed. 

II. 

In  cases  submitted  without  oral  argument,  briefs  must  be 
filed  on  or  before  the  adjournment  of  the  term,  unless  further 
time  is  allowed.  On  failure  of  both  parties  to  comply  with 
this  rule  the  case  will  be  stricken  from  the  Calendar. 

III. 

In  causes  where  a  new  trial  or  other  further  proceedings 
are  ordered  to  be  had  in  the  lower  Court,  an  order  to  be 
signed  by  the  Clerk,  remitting  the  cause,  must  be  prepared 
by  counsel  of  the  prevailing  party  within  five  days  after 
receiving  notice  of  the  decision. 

IV. 

The  bill  of  exceptions,  or  certificate  of  appeal,  the  decision 
of  the  Court,  together  with  the  briefs  of  counsel,  must  be 
kept  in  the  files  of  the  Supreme  Court,  separated  from  the 
papers  in  the  original  cause. 

V. 

No  paper  shall  be  taken  from  the  files  of  the  Supreme 
Court,  except  by  permission  of  a  Justice  thereof. 
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VI. 

The  Court  will  not  hear  any  motion  grounded  on  facts  not 
verified  bv  aflSdavit  or  the  record. 

VII. 

District  Magistrates  in  all  cases  in  which  appeals  have 
been  taken  and  perfected, from  them  to  the  Supreme  Court, 
shall  forward  without  delay  to  the  Clerk  of  the  Supreme 
Court  a  certificate  of  appeal,  stating  the  nature  of  the  action, 
the  decision  made,  and  the  points  of  law  upon  which  the 
appeal  is  taken ;  also,  the  original  summons  or  warrant,  all 
vouchers  and  exhibits  filed,  and  a  transcript  of  the  testimony  ; 
also,  all  costs  paid  by  either  party  to  the  action,  with  a  clear 
and  itemized  statement  of  the  party  by  whom,  and  the  pur- 
pose for  which,  each  amount  is  paid,  keeping  back  nothing 
but  >statutory  fees  and  mileage,  and  stating  explicitly  what 

is  kept  back. 

VIII. 

Bonds  for  costs  on  exceptions  or  appeals  to  the  Supreme 
Court  shall  be  made  to  the  Clerk  of  the  Supreme  Court,  and 
filed  in  the  Court  in  which  the  appeal  or  exception  is  taken, 
to  be  forwarded  by  such  Court  to  the  Supreme  Court. 

IX. 

Attorneys  shall  be  liable  for  costs  of  Court  incurred  by 

their  respective  clients. 

X. 

All  applications  for  admission  to  the  Bar  of  the  Supreme 
Court  or  to  the  lower  Courts,  must  state  the  character  or 
term  of  study  pursued  by  the  applicant,  and  if  he  be  from 
the  Bar  of  the  higher  Courts  of  another  jurisdiction  the  cer- 
tificate of  admission  to  such  Bar  must  accompany  the  appli- 
cation. In  all  cases  suflScient  certificates  of  good  moral 
character  must  accompany  the  application. 

By  the  Court : 

Henry  Smith, 

Clerh 
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RULE,  PROMULGATED  JUNE  24,  189/). 

No  case  shall  be  placed  on  the  calendar  of  this  Court  on 
either  bill  of  exceptions  or  appeal  from  a  Circuit  Court  or 
Judge  thereof  unless  the  same  be  accompanied  by  a  certificate 
from  the  Circuit  Judge  allowing  the  bill  or  appeal ;  such 
certificate  shall  also  set  forth  that  the  record  contains  all  the 
pleadings,  exhibits  and  testimony  necessary  for  the  proper 
consideration  of  the  case  by  this  Court. 

In  case  the  Circuit  Judge  shall  withhold  the  certificate  for 
reasons  the  validity  of  which  are  disputed  by  the  party 
desiring  to  appeal,  or  if  the  certificate  be  deemed  insufficient 
by  either  party,  this  Court  will  hear  and  determine  the  ques- 
tion, upon  motion  and  notice. 

By  the  Court : 

Henry  Smith, 

Clerk, 


ORDER  TO  DISTRICT  i'OURTS. 

It  is  hereby  ordered  that  whenever,  in  the  District  Courts, 
in  defense  of  an  action  of  trespass,  or  a  suit  for  the  summary 
possession  of  land,  or  any  other  action,  the  defendant  shall 
plead  to  the  jurisdiction  in  effect  that  the  suit  is  a  real 
action,  or  one  in  which  the  title  to  real  estate  is  involved, 
such  plea  shall  not  be  received  by  the  Court,  unless  accom- 
panied by  an  affidavit  of  the  defendant,  or  his  attorney, 
setting  forth  the  source,  nature  and  extent  of  the  title 
claimed  by  defendant  to  the  land  in  question,  and  such 
further  particulars  as  shall  fully  apprise  the  Court  of  the 
nature  of  defendant's  claim. 
By  the  Court : 

He!4hy  Smith, 

Clerk. 
Honolulu,  H.  I.,  March  1st,  1895. 
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ORDEU  TO  DISTRICT  MAGISTRATES. 

In  conformity  with  Rule  7  of  the  Supreme  Court,  pro- 
mulgated February  S4th,  1894,  requiring  you  to  forward  to 
the  Clerk  of  the  Supreme  Court  all  costs  paid  by  either  party 
to  the  action,  with  a  clear  itemized  statement  of  the  party  by 
whom,  and  the  purpose  for  which,  each  amount  ^is  paid, 
keeping  back  nothing  but  statutory  fees  and  mileage,  and 
Htating  explicitly  what  is  kept  back,  the  undersigned  is 
directed  to  require  of  the  District  Magistrates  as  follows : 

(1)  When  a  civil  case  is  appealed  by  plaintiff  to  either 
the  Supreme  Court  or  Circuit  Court,  he  is  to  pay  in  addition 
to  the  deposit  made,  the  further  costs  accrued  (if  any  there 
be)  and  $1.10  for  costs  of  certificate  of  appeal  and  filing. 

(2)  When  the  defendant  appeals  he  shall  deposit  the 
whole  costs  accrued,  as  well  as  the  $1.10  for  certificate  of 
appeal  and  filing. 

(3)  When  the  defendant  appeals  both  sets  of  costs  must 
be  sent  to  the  Clerk  of  the  Appellate  Court  to  await  the 
final  disposition  of  the  case. 

(4)  The  Magistrate  is  to  pay  out  of  costs,  only  statutory 
fees  to  witnesses  and  such  mileage  as  may  be  taxed. 

Henry  Smith, 

Clet'k  Judiciary  Department 
June  8,  1895. 


/'■ 
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CONSTITUTION 


OF  THE 


REPUBLIC  OF  HAWAII. 


RIGHTS  OF  PERSON  AND  PROPERTY, 

Article  1. — Rights  of  the  Person. 

Section  1.  God  hath  endowed  all  men  with  certain  in- 
alienable Rights,  among  which  are  Life,  Liberty  and  the 
Right  of  acquiring,  possessing  and  protecting  Property,  and 
of  pursuing  and  obtaining  Happiness. 

Section  2.  The  Government  is  conducted  for  the  common 
good,  and  not  for  the  profit,  honor  or  private  interest  of  any 
one  man,  family  or  class  of  men. 

Section  3.  The  Legislature  may  provide  by  law,  however, 
for  the  supervision,  registration,  control  and  identification 
of  all  persons,  or  any  class  or  nationality  of  persons ;  and 
may  also  by  law  restrict  and  limit  the  term  of  residence,  and 
tlie  business  or  employment  of  all  persons  or  of  any  class  or 
nationality  of  persons  coming  into  the  Republic. 

Article  2. — Religious  Freedo». 

All  men  are  free  to  worship  God  according  to  the  dictates 
of  their  own  consciences ;  but  this  privilege  shall  not  be  so 
construed  as  to  justify  acts  of  licentiousness  or  practices 
inconsistent  with  the  peace  or  safety  of  the  Republic. 

Article  3. — Freedom  of  Speech  and  of  the  Press. 

All  men  may  freely  speak,  write  and  publish  their  senti- 
ments on  all  subjects  ;  and  no  law  shall  be  enacted  to  restrain 
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the  liberty  of  speech  or  of  the  press ;  but  all  persons  shall 
be  responsible  for  the  abuse  of  such  right.  Provided  how- 
ever, that  the  Legislature  may  enact  such  laws  as  may  be 
necessary,  to  restrain  and  prevent  the  publication  or  public 
utterance  of  indecent  or  seditious  language. 

Abticle  4. — Meeting  and  Petption. 

All  men  shall  have  the  right  to  assemble  in  an  orderly  and 
peaceable  manner,  without  arms,  to  consult  upon  the  common 
good  and  to  petition  the  President  or  Legislature  for  redress 
of  grievances. 

Article  5. — Writ  of  Habeas  Corpus. 

The  privilege  of  the  Writ  of  Habeas  Corpus  belongs  to  all 
men,  and  shall  not  be  suspended,  except  by  the  President  or 
by  one  of  the  Cabinet  Ministers  as  herein  provided,  when  in 
case  of  rebellion  or  invasion,  or  imminent  danger  of  rebellion 
or  invasion,  the  public  safety  shall  require  its  suspension. 

Provided,  however,  that  no  alien  unlawfully  entering  the 
Sepublic  shall  be  entitled  to  this  Writ  as  of  right. 

Article  6.— Right  op  Trial. 

Section  1.  No  person  shall  be  subject  to  punishment  for 
any  offense  except  on  due  and  legal  conviction  thereof  by  a 
tribunal  having  jurisdiction  of  the  case. 

Section  2.  Except  in  case  of  impeachment  or  offenses 
within  the  jurisdiction  of  a  district  magistrate,  or  in  summary 
proceedings  for  contempt,  no  person  shall  be  held  to  answer 
for  any  offense  except  upon  indictment,  information  or  com- 
plaint, describing  such  offense  ;  and  he  shall  in  all  cases  have 
the  right  to  meet  the  witnesses  who  are  produced  against 
him,  face  to  face ;  to  produce  witnesses  and  proofs  in  his  own 
favor ;  and  by  himself  or  his  counsel,  at  his  election,  to 
examine  the  witnesses  produced  by  himself  and  cross-examine 
those  produced  against  him,  and  to  be  hearfl  in  his  own 
defense. 

Section  3.  Subject  to  such  changes  as  the  Legislature 
may  from  time  to  time  make  in  the  number  of  jurors  for  the 
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trial  of  any  case,  and  conc5erning  the  number  required  to 
agree  to  a  verdict  and  the  manner  in  which  the  jury  may  be 
selected  and  drawn,  and  the  composition  and  qualifications 
thereof,  the  right  of  trial'by  jury  in  all  cases  in  which  it  has 
been  heretofore  used,  shall  remain  inviolable  except  in 
actions  for  debt  or  assumpsit  in  which  the  amount  claimed 
does  not  exceed  one  hundred  dollars,  and  such  offenses  less 
than  felonies  as  may  be  designated  by  law.  And  provided 
that  no  capital  case  shall  be  tried  by  a  jury  of  less  than 
twelve  men. 

The  jury  may  be  waived  in  all  civil  cases  under  such  con- 
ditions as  may  be  prescribed  by  law,  and  by  defendants  in  all 
criminal  cases  except  capital. 

AuTio^^E  7. — Previous  Conviction  or  Acquittal. 

No  person  shall  be  required  to  answer  for  any  offense 
identical  both  in  law  and  fact  with  an  pffense  of  which  he 
has  been  duly  convicted  or  of  which  he  has  been  duly  ac- 
quitted. 

Article  8. — Privilege  of  Accused. 

No  person  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself ;  nor  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law. 

Article  9. — Slavery. 

Involuntary  servitude,  except  for  crime,  is  forever  pro- 
hibited in  this  Republic.  Whenever  a  slave  shall  enter  the 
territory  of  this  Bepublic  he  shall  be  free. 

Article  10. — Security  from  Search  and  Arrest. 

Every  person  has  the  right  to  be  secure  from  all  unreason- 
able searches  and  seizures  of  his  person,  his  house,  his 
papers  and  Effects ;  and  no  warrant  shall  issue,  except  on 
probable  cafuse,  supported  by  oath  or  affirmation  and  des- 
cribing the  place  to  be  searched  and  the  persons  or  things  to 
be  seized. 
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Article  11. — Taxing   and  Appropriating  Power. 

Section  1.  No  Subsidy,  Duty  or  Tax,  of  any  description, 
shall  be  established  or  levied  without  the  consent  of  the 
Legislature  ;  nor  shall  any  money  be  drawn  from  the  Public 
Treasury  without  such  conspnt,  except  in  the  manner  directed 
by  this  Constitution. 

Section  2.  Each  member  of  society  has  the  right  to  be 
protected  in  the  enjoyment  of  his  life,  liberty  and  property, 
according  to  law ;  and  therefore,  he  shall  be  obliged  to  con- 
tribute his  proportion  or  share  to  the  expense  of  this  protec- 
tion ;  and  to  give  his  personal  services,  or  an  equivalent 
when  necessary,  as  may  be  provided  by  law. 

Article  12. — Eminent  Domain. 

Private  property  may  be  taken  for  public  use,  and  private 
rights  of  way  may  be  obtained  across  the  lands  of  others  for 
railways,  drains,  flumes,  water-pipes  and  ditches  for  agricul- 
tural, milling,  manufacturing,  mining,  domestic  or  sanitary 
purposes ;  but  only  upon  due  process  of  law  and  just  com- 
pensation. 

Public  use  shall  include  such  purposes  as  shall  be  required 
or  designated  by  treaty  stipulations  between  the  Republic  of 
Hawaii  and  any  other  nation. 

Article  13. — Military  Sub.ject  to  Law. 

Section  1.  The  Military  shall  always  be  subject  to  the 
laws  of  the  land. 

Section  2.  No  soldier  shall,  in  time  (^f  peace,  be  quarter- 
ed in  any  house  without  the  consent  of  the  owner ;  nor  in 
time  of  war,  but  in  a  manner  prescribed   by  the  Legislature. 


THE  REPUBLIC. 

Article  14. — Form  and  Name  of  Governmen't. 

The  Government  hereby  instituted  is  a  Republic  under  the 
terms  and  conditions  of  this  Constitution. 
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The  name  of  this  Government  is,  and  shall  be,  the  Republic 
of  Hawaii. 

Article  15. — Territory. 

The  Territory  of  the  Republic  of  Hawaii  shall  be  that 
heretofore  constituting  the  Kingdom  of  the  Hawaiian  Islands, 
and  the  territory  ruled  over  by  the  Provisional  Government 
of  Hawaii,  or  which  may  hereafter  be  added  to  the  Republic. 

Article  16. — Ensign. 

The  Ensign  heretofore  in  use  as  the  Hawaiian  National 
Ensign,  shall  continue  to  be  the  National  Ensign  of  the  Re- 
public of  Hawaii. 

Article  17. — Citizenship. 

Section  1.  All  persons  born  or  naturalized  in  the  Ha- 
waiian Islands,  and  subject  to  the  jurisdiction  of  the  Re- 
public, are  citizens  thereof. 

Special  Rights  of  Citizenship. 

Section  2.  Any  person  not  a  Hawaiian  citizen,  who  took 
active  part,  or  otherwise  rendered  substantial  service  in  the 
formation  of,  and  has  since  supported  the  Provisional  Gov- 
ernment of  Hawaii,  who*  shall  within  six  months  from  the 
promulgation  of  this  Constitution  procure  from  the  Minister 
of  the  Interior  a  certificate  of  such  service,  as  herein  set 
forth  ;  and  who  shall  take  an  oath  to  support  this  Constitu- 
tion and  the  laws  of  the  Republic  so  long  as  he  shall  remain 
domiciled  in  the  Republic,  shall  be  entitled  to  all  the 
privileges  of  citizenship  without  thereby  prejudicing  his 
native  citizenship  or  allegiance. 

Section  3.  For  the  purpose  of  identifying  the  person 
entitled  to  such  certificate,  the  Minister  of  the  Interior  shall 
appoint  such  number  of  examiners  as  he  may  deem  best,  to 
receive  applications  and  take  evidence  upon  such  subject. 

Such  examiners  shall  certify  to  the  said  Minister  a  des- 
cription of  each  person  found  to  be  entitled  to  such  certifi- 
cate, which  description  shall  include  the  name,  age,  country 
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of  birth,  occupation,  length  of  residence  in  Hawaii  and' 
present  residence. 

Section  4.  It  shnll  be  in  the  discretion  of  the  Minister  of 
the  Interior  to  reverse  the  decision  of  any  such  examiner  and 
issue  a  certificate  to  any  person  in  his  opinion  entitled 
thereto ;  and  to  refuse  to  issue  a  certificate  to  any  person, 
who,  in  his  opinion,  is  not  entitled  thereto. 

The  decision  of  the  Minister  shall  be  final  and  not  subject 
to  appeal  or  review. 

Section  5.  Any  person  to  whom  such  certificate  shall  be 
granted  shall  be  admitted,  upon  application,  to  naturalization, 
without  showing  any  further  qualifications.  ' 

Article  18. — Naturalization. 

Section,  1.  The  naturalization  of  aliens  shall  be  exclu- 
sively within  the  jurisdiction  of  the  Justices  of  the  Supreme 
Court. 

The  procedure  shall  be  such  as  may  be  provided  by  law. 

Section  2.  An  alien  may  be  admitted  to  citizenship  upon 
the  following  conditions,  viz.: 

1.  He  shall  have  resided  in  the  Hawaiian  Islands  for  not 
less  than  two  years. 

2.  He  must  intend  to  become  a  permanent  citizen  of  the 
Republic.  • 

3.  He  shall  be  able  understandingly  to  read,  write  and 
speak  the  English  language. 

4.  He  shall  be  able  intelligently  to  explain,  in  his  own 
words,  in  the  English  language,  the  general  meaning  and 
intent  of  any  article  or  articles  of  this  Constitution. 

5.  He  shall  be  a  citizen  or  subject  of  a  country  having 
express  treaty  stipulations  with  the  Republic  of  Hawaii  con- 
cerning naturalization. 

6.  He  shall  be  of  good  moral  character  and  not  a  refugee 
from  justice. 

7.  He  shall  be  engaged  in  some  lawful  business  or  employ- 
ment or  have  some  other  lawful  means  of  support. 

8.  He  shall  be  the  owner  in  his  own  right  of  property  in 
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the  Bepublic  of  the  value  of  not  less  than  Two  Hundred 
Dollars  over  and  above  all  encumbrances. 

9.  He  shall  have  taken  the  oath  prescribed  in  Article  101 
of  this  Constitution  and  an  oath  abjuring  allegiance  to  the 
Government  of  his  native  land  or  that  under  which  he  has 
heretofore  been  naturalized,  and  of  allegiance  to  the  Republic 
of  Hawaii. 

10.  He  shall  make  written  application,  verified  by  oath, 
to  a  Justice  of  the  Supreme  Court,  setting  forth  his  posses- 
sion of  and  compliance  with  all  of  the  foregoing  qualifications 
and  requirements,  and  shall  prove  the  same  to  the  satisfac- 
tion of  such  Justice. 

Article  19. — Denization. 

Section  1.  Letters  of  Denization  of  the  following  classes 
may  be  granted  by  the  Executive  Council : 

1.  Letters  conferring  all  of  the  privileges  of  citizenship, 
except  the  right  to  vote,  which  may  be  granted  to  any  person. 

2.  Special  Letters  conferring  all  of  the  rights  of  citizen- 
ship including  the  right  to  vote,  which  shall  be  granted  only 
to  persons  eligible  to  become  naturalized ;  provided  however 
that  the  conditions  of  intention  to  become  a  permanent  citizen, 
of  an  oath  abjuring  allegiance  to  the  Government  of  his 
native  land,  of  an  oath  of  allegiance  to  the  Republic  and  of 
application  to  the  Supreme  Court  shall  not  be  required ;  and 
provided  further  that  the  condition  of  being  a  citizen  or 
subject  of  a  country  having  treaty  relations  with  this  Repub- 
lic concerning  naturalization  shall  not  apply  to  persons  who 
have  resided  in  the  Hawaiian  Islands  for  a  period  of  seven 
years  or  more  prior  to  the  date  of  the  promulgation  of  this 
Constitution,  and  who  may  apply  for  Letters  of  Denization 
within  five  years  from  such  promulgation. 

Section  2.  Every  person  receiving  letters  of  denization 
shall  take  the  oath  prescribed  in  Article  101  of  this  Constitu- 
tion and  shall  thereupon  b^  subject  to  all  of  the  duties  and 
obligations  of  a  citizen. 
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Section  3.  All  Letters  of  Denization  heretofore  granted 
are  hereby  revoked. 

Article  20.  —Division  of  Powers  of  Government. 

The  Supreme  Power  of  the  Bepublic  is  divided  into  the 
Executive,  Legislative  and  Judicial.  Except  as  herein  pro- 
vided, these  shall  be  preserved  distinct. 


THE  EXECUTIVE  POWER. 

Article  21. — Executive  Council. 

Section  1.  The  Executive  Power  of  the  Republic  shall  be 
vested  in  a  President  and  Cabinet. 

Section  2.  The  Cabinet  shall  consist  of  a  Minister  of 
Foreign  Affairs ;  a  Minister  of  the  Interior ;  a  Minister  of 
Finance  and  an  Attorney-General. 

Section  3.  The  President  and  Cabinet  sitting  together 
shall  constitute  the  Executive  Council. 


THE  president. 

Article  22.     Qualifications  of  President, 

In  order  to  be  eligible  to  the  office  of  President,  a  person 
shall : 

Be  not  less  than  thirty-five  years  of  age ; 

Have  been  born  in  the  Hawaiian  Islands  or  resided  therein 
for  not  less  than  fifteen  years ; 

And  be  a  citizen  of  the  Republic. 

Article  23. — First  President. 

Sanford  Ballard  Dole  is  hereby  declared  to  be  the  Presi- 
dent of  the  Republic  of  Hawaii,  to  hold  office  until  and  in- 
cluding the  31st  day  of  December,  1900,  and  thereafter  until 
a  successor  shall  have  been  duly  elected  and  qualified. 
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I ...  Article  24. — Election  of  President. 

Section  1.  On  the  third  Wednesday  of  September,  1900, 
and  on  the  third  Wednesday  of  September  in  every  sixth  year 
thereafter,  the  Legislature  shall  meet  to  elect  a  President  for 
a  term  of  six  years  to  begin  with  the  first  day  of  January  of 
the  year  following. 

Section  2.  For  the  purposes  of  such  election  the  Senate 
and  the  House  of  Bepresentatives  shall  sit  together. 

The  election  shall  be  by  ballot,  and  the  person  receiving  a 
majority  vote  of  all  the  elective  members  to  which  the  Legis- 
lature is  entitled,  which  majority  shall  include  a  majority  of 
all  the  Senators,  shall  be  President  for  the  succeeding  term  ; 
or  for  the  unexpired  portion  of  such  term  in  case  no  person 
shall  have  been  elected  prior  to  the  first  day  of  such  term. 
.  Section  3.  If  the  Legislature  shall  fail  to  elect  a  Presi- 
dent before  the  first  day  of  January  following  the  date  when 
the  Legislature  is  required  to  meet  for  such  election,  the 
President  whose  term  has  then  expired  or  the  Minister  who 
is  acting  as  President  shall  continue  to  be  or  act  as  President 
until  his  successor  is  elected  and  qualified ;  but  such  failure 
to  elect  shall  in  no  case  discharge  the  Legislature  from  their 
duty  to  immediately  proceed  with  such  election. 

Section  4.  No  President  shall  be  eligible  for  re-election 
for  the  term  immediately  following  that  for  which  he  was 
elected. 

Article  25. — Salary  of  President. 

The  President  shall,  at  stated  times,  receive  for  his  services 
a  compensation,  which  shall  neither  be  increased  nor  dimin- 
ished during  the  period  for  which  he  shall  have  been  elected, 
and  he  shall  not  receive  within  that  period  any  other  emolu- 
ment from  the  Republic. 

Article  26. — Power  of  Appointment. 

:    Seciton  1.     The    President,    with    the    approval    of    the 
Senate,    shall    appoint    the    members    of    the    Cabinet ;    the 
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Judges  of  the  Supreme  and  Circuit  Courts;  the  Auditor 
General  and  all  Diplomatic  and  Consular  Representatives  to 
foreign  countries ;  and  until  the  end  of  the  first  session  of 
the  Senate,  the  appointees  of  the  President  shall  act. 

Section  2.  In  case  a  vacancy  in  any  such  office  shall  occur 
while  the  Senate  is  not  in  session,  the  President  may  fill 
such  vacancy  by  granting  a  commission  which  shall,  unless 
confirmed,  expire  at  the  end  of  the  next  session  of  the  Senate. 

Section  3.  In  case  of  the  absence  from  the  seat  of  Gov- 
ernment or  temporary  disability  of  any  member  of  the 
Cabinet,  the  President  may  appoint  one  of  the  remaining 
members  of  the  Cabinet  to  temporarily  perform  the  duties  of 
the  member  so  absent  or  disabled. 

No  such  ad  interim  appointment  shall,  however,  be  valid 
for  more  than  sixty  days  from  the  date  of  the   appointment. 

Section  4.  The  President  shall  also,  with  the  approval  of 
the  Cabinet,  appoint  the  members  of  the  Board  of  Health  ; 
Board  of  Education  ;  Board  of  Immigration  ;  Board  of  Prison 
Inspectors,  and  any  other  Boards  of  a  public  character  which 
may  be  created  by  law ;  and  the  District  Magistrates. 

Section  5.  The  President  shall  have  the  appointment  and 
removal  of  all  officers  of  the  Government  whose  appoint- 
ment or  removal  is  not  otherwise  provided  for. 

Article  27. — Power  of  Removal. 

The  President  shall  have  the  power,  with  the  approval  of 
the  Cabinet,  to  remove  any  of  the  officers  enumerated  in  the 
last  Article,  except  the  Auditor  General,  and  the  District 
Magistrates,  who  shall  be  removable  as  provided  by  law ; 
and  except  the  Judges  of  the  Supreme  and  Circuit  Courts, 
who  shall  be  removable  only  as  herein  prescribed;  and 
except  the  members  of  the  Cabinet,  who  shall  be  removable 
only  by  the  President  with  the  consent  of  the  Senate.  The 
President  with  the  approval  of  three  members  of  the  Cabinet 
may  remove  any  member  of  the  Cabinet. 
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Article  28.  ^Convening  the  Legislature. 

The  President  may  convene  the  Legislature  or  the  Senate 
alone,  in  special  session ;  and  in  case  the  seat  of  government 
ahall  be  insecure  from  an  enemy,  riot,  or  insurrection  or  any 
dangerous  disorder,  direct  that  any  regular  or  special  session 
shall  be  held  at  some  other  than  the  regular  meeting  place. 

Article  29. — Receiving  Foreign  Representatives. 

The  President  shall  receive  and  acknowledge  all  Diplomatic 
Representatives  accredited  to  the  Republic  by  other  Govern- 
ments. 

Article  30. — Messages  to  the  LEGisLATxmE. 

The  President  shall,  upon  the  meeting  of  the  Legislature, 
and  at  such  other  times  as  he  may  deem  proper,  inform 
such  body,  by  message  in  writing,  as  to  the  condition  of  the 
Republic ;  or  concerning  other  matters  of  public  interest ; 
and  recommend  the  consideration  of  such  measures  as  to 
him  shall  seem  best. 

Article  31. — Martial  Law — Suspension  op  Habeas  Corpus. 

The  President,  or  one  of  the  Cabinet  Ministers  as  herein 
provided,  may,  in  case  of  rebellion  or  invasion,  or  imminent 
danger  of  rebellion  or  invasion,  when  the  public  safety 
requires  it,  suspend  the  privilege  of  the  writ  of  habeas  corpus 
or  place  the  whole  or  any  part  of  the  Republic  under  martial 
law. 

Article  32. — Treaties. 

The  President,  with  the  approval  of  the  Cabinet,  shall 
have  the  power  to  make  Treaties  with  Foreign  Governments, 
subject  to  the  ratification  of  the  Senate. 

The  President,  with  the  approval  of  the  Cabinet,  is  hernby 
expressly  authorized  and  empowered  to  make  a  Treaty  of 
Political  or  Commercial  Union  between  the  Republic  of  Ha- 
waii and  the  United  States  of  America,  subject  to  the  ratifi- 
cation of  the  Senate. 
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Article  33. — Commander-in-Chief. 

The    President   is   the    CommaDder-in-Chief    of    all    the 
Military  Forces  of  the  Bepublic. 


THE  CABINET. 

Article  34. — Counsellors  of  the  President. 

'The  Cabinet  shall  be  the  special  counsellors  of  the  Presi- 
dent and  shall  be  consulted  by  him  concerning  all  matters  of 
public  policy,  appointments  to  office,  and  other  matters  of 
importance  concerning  which  action  is  contemplated. 

The  President  shall  not  be  bound  to  follow  the  advice  of 
tlie  Cabinet,  except  in  the  instances  where,  by  this  Constitu- 
tion, the  approval  of  the  Cabinet  is  required  as  a  prerequisite 
for  his  action. 

Article  35! — Reports — Responsibility — Powers  op  Appoint- 
ment AND  Removal. 

Section  1.  Each  member  of  the  Cabinet  shall  keep  an 
office  at  the  seat  of  Government,  and  shall,  not  later  than  the 
last  Wednesday  in  February  in  each  year,  present  to  the 
President  a  full  report  of  the  principal  transactions  within 
his  department  during  the  year  ending  December  thirty -first 
last  preceding,  together  with  such  recommendations  as  he 
may  think  proper. 

He  shall  also  at  any  time,  when  requested  in  writing  by 
the  President,  report  to  him  on  any  subject  within  the  scope 
of  his  authority. 

Section  2.  The  members  of  the  Cabinet  shall  be  responsi- 
ble for  the  conduct  of  their  respective  Departments ;  and, 
with  the  approval  of  the  President,  shall  have  the  appoint- 
ment and  removal  of  the  following  heads  of  Bureaus,  under 
their  respective  Departments,  viz : 

The  Superintendent  of  Public  Works ;  the  Surveyor  Gen- 
eral ;  the  Registrar  of  Conveyances ;  the  Superintendent  of 
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the    Honolulu    Water    Works ;    the    Marshal ;  the    Collector 

General   of  Customs ;  the   Tax   Assessors   in  Chief  and  the 

Post    Master    General,    and    also    the    heads  of    auv   other 
Bureaus  created  bv  law. 

ft. 

Section  3.  Each  head  of  a  Bureau  shall  be  responsible 
for  the  conduct  of  his  Bureau,  and  shall  have  the  appoint- 
ment and  removal  of  the  officers  under  him,  subject  to  the 
approval  of  the  Minister  in  whose  Department  he  is  employed. 

Section  4.  The  financial  responsibility  of  any  officer  of 
the  Government,  for  his  own  conduct,  or  that  of  his  subor- 
dinates, shall  be  determined  by  law. 

Article  36. — Acting    President    in   Case    of   Death,    Dis- 
ability OR  Absence  of  President. 

Section  1.  In  case  of  the  temporary  disability  or  absence 
from  the  country  of  the  President,  the  Minister  of  Foreign 
Aflfairs,  while  such  disability  or  absence  continues,  shall  act 
as  President ;  or, 

In  case  of  the  disability  or  absence  from  the  country  of 
such  Minister,  the  Minister  of  the  Interior,  while  such  dis- 
ability or  absence  of  the  President  continues,  shall  act  as 
President ;  or. 

In  case  of  the  disability  or  absence  of  both  such  Ministers 
the  Minister  of  Finance,  while  such   disability  or  absence  of 
the  President  continues,  shall  act  as  President ;  or, 

Ip  case  of  the  disability  or  absence  from  the  country  of 
the  three  Minister  aforesaid,  then  the  Attorney-General, 
while  such  disability  or  absence  of  the  President  continues, 
shall  act  as  President. 

Section  2.  In  case  of  the  death,  resignation,  removal  or 
permanent  disability  of  the  President,  the  Minister  of 
Foreign  Affairs  shall  thereupon  act  as  President  until  a 
successor  to  the  President  is  elected  in  the  manner  herein 
designated  ;  or. 

In  case  of   the  disability   or  absence  from  the  country  of 
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such  Minister,  the  Minister  of  the  Interior  shall  act  as  Pres- 
ident for  the  time  aforesaid  ;  or 

In  case  of  the  disability  or  absence  from  the  country  of 
both  such  Ministers,  the  Minister  of  Finance  shall  act  as 
President  for  the  time  aforesaid  ;  or, 

In  case  of  the  disability  or  absence  from  the  country 
of  the  three  Ministers  aforesaid,  the  Attorney-General  shall 
Hct  as  President  for  the  time  aforesaid. 

Section  3.  If  at  any  time  during  the  absence  of  the  Pres- 
ident or  acting  President  from  the  seat  of  Government,  an 
occasion  shall  arise  requiring  a  declaration  of  martial  law,  or 
suspension  of  the  writ  of  habeas  corpus,  the  powers  in  and 
concerning  such  matters  herein  granted  to  the  President, 
may  be  exercised  by  one  of  the  Cabinet  Ministers,  who  shall 
act  in  order  of  priority  and  in  the  manner  named  in  Section 
2  of  this  Article. 

Section  4.  In  case  of  the  death,  resignation,  removal  or 
permanent  disability  of  the  President,  before  six  months 
prior  to  the  expiration  of  his  term,  the  Minister  who  shall 
thereupon  act  as  President,  shall,  unless  the  Legislature  is 
in  session,  immediately  summon  a  special  session  of  the 
Legislature  to  meet  within  thirty  days,  to  elect  a  President 
to  fill  the  unexpired  term  of  the  President  who  has  died, 
resigned,  been  removed  or  become  permanently  disabled. 

Section  5.  In  case  any  Minister  shall  act  as  President  as 
herein  provided,  he  shall,  while  so  acting,  have  all  the  rights 
and  powers  and  be  subject  to  all  the  duties  and  obligations 
b^'^  this  Constitution  granted  to  or  prescribed  for  the  Presi- 
dent. 

Article  37. — Ex-Officio  Members  of  the  Legislature. 

The  members  of  the  Cabinet  shall  be  ex-offici(\  members  of 
both  Houses  of  the  Legislature,  with  all  the  rights,  powers 
and  privileges  of  elected    members,  except  the  right  to  vote. 
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THE  LEGISLATIVE  POWER. 

Article  38. — ^The  Legislatcre. 

Section  1.  The  Legislative  Power  of  the  Republic  is 
vested  in  a  Legislature,  and,  subject  to  the  limitations  herein 
provided,  a  Council  of  State. 

The  Legislature  shall  consist  of  two  Houses,  styled  the 
Senate  and  the  House  of  Representatives,  which  shall 
organize  and  sit  separately,  except  as  otherwise  herein  pro- 
vided. 

The  two  Houses  shall  be  styled  "  The  Legislature  of  the 
Republic  of  Hawaii/* 

Section  2.  No  person  shall  sit  as  a  Senator  or  Represen- 
tative in  the  Legislature,  unless  elected  under  and  in  con- 
formity with  this  Constitution. 

Article  39. — General  Elections. 

Section  1.  A  General  Election  shall  be  held  on  the  last 
Wednesday  of  September,  1897,  and  General  Elections  shall 
be  held  on  the  last  Wednesday  in  September  every  tM[o  years 
thereafter. 

Section  2.  If  from  any  cause  a  general  election  shall  not 
be  held  at  the  appointed  time,  the  Minister  of  the  Interior 
shall  without  unnecessary  delay,  appoint  another  time  for 
the  holding  of  such  election. 

And  the  election  so  held  upon  such  appointment  shall  be 
deemed  to  be  a  general  election. 

Article  40. — Supreme  Court  Judge  of  Qualifications 

OF  Members. 

In  case  any  election  to  a  seat  in  either  House  is  disputed, 
and  legally  contested,  the  Supreme  Court  shall  be  the  sole 
judge  of  whether  or  not  a  legal  election  for  such  seat  has 
been  held  ;  and,  if  it  shall  find  that  a  legal  election  has  been 
held,  it  shall  be  the  sole  judge  of  who  has  been  elected. 
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Article  41. — Burden  of  Proof  of  Eligibility. 

In  case  the  eligibility  of  any  person  to  be  a  Senator  or 
Representative,  or  an  elector  of  Senators  or  Representatives, 
is  questioned  by  any  legal  voter,  before  any  Court  or  tribunal 
having  authority  to  consider  such  matter,  the  burden  of 
proof  shall  rest  upon  the  person  whose  eligibility  is  so  ques- 
tioned to  establish  his  eligibility. 

The  unsupported  statement  or  oath  of  the  person  whose 
eligibility  is  so  questioned  shall  not  be  deemed  sufficient  to 
shift  the  burden  of  proof ;  but  he  shall  show  by  other  evi- 
dence, to  the  satisfaction  of  the  Court  or  tribunal,  that  he  is 
eligible. 

Article  42. — Disqualifications  of  Legislators. 

No  member  of  the  Legislature  shall,  during  the  term  for 
vrhich  he  is  elected,  be  appointed  or  elected  to  Any  office  of 
the  Government  except  that  of  President,  Cabinet  Minister, 
Justice  of  the  Supreme  Court,  or  member  of  the  Council  of 
State. 

Article  43. — Disqualifications  of  Government  Officers 

AND  Employees. 

Except  members  of  the  Council  of  State,  no  person  holding 
office  in,  or  under,  or  by  authority  of  the  Government,  in- 
cluding Notaries  Public  and  Agents  to  take  Acknowledgments, 
nor  any  employee  of  the  Government,  shall  be  eligible  to 
election  to  the  Legislature  or  to  hold  the  position  of  an 
elected  member  of  the  same. 

Article  44. — Disqualification  of  Certain  Classes. 

No  idiot  or  insane  person,  and  no  person  who  shall  be 
expelled  from  the  Legislature  for  giving  or  receiving  bribes, 
or  being  accessory  thereto  ;  and  no  person  who  in  due  course 
of  law  shall  have  been  convicted  of  larceny,  bribery,  gross 
cheat,  or  of  any  criminal  offense  punishable  by  imprison- 
ment, whether  with  or  without  hard  labor,  for  a  term  exceed- 
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ing  two  years,  whether  with  or  without  fine,  shall  register  to 
vote  or  shall  vote  or  hold  any  office  in  or  under  or  by  author- 
ity of  the  Government,  unless  the  person  so  convicted  shall 
have  been  pardoned  and  restored  to  his  civil  rights. 

Article  45. — Oath  of  Office. 

Every  elective  member  of  tlie  Legislature  shall  take  the 
following  oath  or  affirmation  : 

I  solemnly  swear  (or  affirm)  in  the  presence  of  Almighty 
God,  that  I  will  faithfully  support  the  Constitution  and  laws 
of  the  Republic  of  Hawaii ;  and  conscientiously  and  im- 
partially discharge  my  duties  as  a  member  of  the  Legisla- 
ture. 

Article  46. — Officers  and  Rules. 

The  Senate  and  the  House  of  Representatives  shall  each 
choose  its  own  officers,  determine  the  rules  of  its  own  pro- 
ceedings, not  inconsistent  with  this  Constitution,  and  keep  a 
journal. 

Article  47. — Ayes   and   Noes. 

The  ayes  and  noes  of  the  members  on  any  question,  shall, 

at  the  desire  of  one-third  of  the  members  present,  be  entered 

on  the  journal. 

Article  48. — Quorum. 

Section  1.  A  majority  of  the  number  of  elective  members 
to  which  each  House  is  entitled,  shall  constitute  a  quorum  of 
such  House  for  the  conduct  of  ordinarv  business,  of  which 
quorum  a  majority  vote  shall  suffice.  But  the  final  passage 
of  a  law  in  each  House  shall  require  the  vote  of  a  majority  of 
all  the  members  to  which  such  House  is  entitled. 

Section  2.  A  smaller  number  than  a  quorum  may  adjourn 
from  day  to  day,  and  compel  the  attendance  of  absent  mem- 
bers in  such  manner  and  under  such  penalties  as  each  House 
may  provide. 

Section  3.  For  the  purpose  of  ascertaining  whether  there 
is  a  quorum  present,  the  chairman  shall  count  the  number 
of  members  present. 
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Article  49. — Punishment  of  Persons  not  Members. 

Each  House  may  punish  by  fine,  or  by  imprisonment  not 
exceeding  thirty  days,  any  person  not  a  member  of  either 
House,  who  shall  be  guilty  of  disrespect  of  such  House  by 
any  disorderly  or  contemptuous  behavior  in  its  presence ;  or, 

Who  shall  publish  any  false  report  of  its  proceedings ;  or, 

Who  shall,  on  account  of  the  exercise  of  any  legislative 
function,  threaten  harm  to  the  body  or  estate  of  any  of  the 
members  of  such  House  ;  or. 

Who  shall  assault,  arrest  or  detain  any  witness  or  other 
person  ordered  to  attend  such  House,  on  his  way  going  to  or 
xeturning  therefrom  ;  or, 

Who  shall  rescue  any  person  arrested  by  order  of  such 
House. 

But  the  person  charged  with  the  oflfense  shall  be  informed, 

in   writing,  of   the   charge   made  against  him,   and   have   an 

opportunity   to    present  evidence  and  be  heard  in  his  own 

defense. 

Article  50. — Compensation  of  Members. 

The  members  of  the  Legislature  shall  receive  for  their 
services,  in  addition  to  mileage  at  the  rate  of  ten  cents  a 
mile  each  way,  the  sum  of  Four  Hundred  Dollars  for  each 
regular  Session  of  the  Legislature,  payable  in  three  equal 
installments  on  and  after  the  first,  thirtieth  and  sixtieth  days 
of  the  Session;  and  the  sum  of  Two  Hundred  Dollars  for 
each  extra  Session  of  the  Legislature,  except  a  Session  for  the 
sale  purpose  of  electing  a  President,  for  which  members  shall 
receive  mileage  only. 

Article  51. — Punishment  of   Members. 

Each  House  may  punish  its  own  members  for  disorderly 
behavior  or  neglect  of  duty,  by  censure,  suspension  or  ex- 
pulsion. 

Article  52. — Exemption  from  Liability. 

No  member  of  the  Legislature  shall  be  held  to  answer  for 
any  words  uttered  in  the  exercise  of  his  legislative  functions 
in  either  House,  before  any  other  tribunal. 
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Article  53. — Exemption  from  Arrest. 

The  members  of  the  Legislature  shall,  in  all  cases  except 
treason,  felony  or  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at  the  sessions  of -the  respec- 
tive Houses ;  and  in  going  to  and  returning  from  the  same. 
Provided  that  such  privilege  as  to  going  and  returning  shall 
not  cover  a  period  of  over  ten  davs  each  wav. 


THE  SENATE. 

Article  54. — Number  of  Members. 

Section  1.  The  Senate  shall  be  composed  of  fifteen  mem- 
bers. The  Senators  to  be  elected  at  the  first  election  held 
under  this  Constitution,  shall  hold  office  until  the  general 
election  held  in  the  year  1899. 

Elections. 

Section  2.  Senators  shall  be  elected  at  the  general  elec- 
tion to  be  held  on  the  last  Wednesday  of  September,  1899, 
in  three  classes  to  hold  office  for  two,  four  and  six  years  re- 
spectively, and  thereafter  in  terms  of  six  years.  The  details 
of  such  election  and  apportic^nment  of  terms  shall  be  provid- 
ed for  by  the  Legislature. 

Vacancies. 

Section  3.     Vacancies    caused    b}'    death,    resignation     or 

otherwise,  shall  be  filled   for   the  unexpired  term   at  special 

elections. 

Article  55.— Senatorial  Districiu 

Section  1.  For  the  purpose  of  representation  in  the 
Senate,  until  otherwise  provided  by  law,  the  Republic  is 
divided  into  the  following  Senatorial  Districts,  viz.  : 

First  District ;  the  Island  of  Hawaii. 

Second  District ;  the  Islands  of  Maui,  Molokai,  Lanai  and 
Kahoolawe. 

Third  District ;  the  Island  of  Oahu. 

Fourth  District ;  the  Islands  of  Kauai  and  Niihau, 
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Section  2.     The  electors  in   the    said   districts  shall   be 
entitled  to  elect  Senators  as  follows  : 
In  the  First  District,  four ; 
In  the  Second  District,  three  ; 
In  the  Third  District,  six  ; 
In  the  Fourth  District,  two. 

Article  56.-— Qualifications   of  Senators. 

In  order  to  be  eligible  to  election  as  a  Senator,  a  person 
shall : 

Be  a  male  citizen  of  the  Bepublic ; 

Have  attained  the  age  of  thirty  years  ; 

Be  able  understandingly  to  speak,  read  and  write  the 
[English  or  the  Hawaiian  language  ; 

Have  resided  in  the  Hawaiian  Islands  not  less  than  three 
years ; 

Be  the  owner,  in  his  own  right,  of  property  in  the  Repub- 
lic of  the  value  of  not  less  than  Three  Thousand  Dollars  over 
and  above  all  encumbrances ;  or  have  been  in  the  receipt  of 
a  money  income  of  not  less  than  Twelve  Hundred  Dollars 
during  the  year  immediately  preceding  the  date  of  the  elec- 
tion, for  the  proof  of  which  he  may  be  required  to  produce 
original  accounts  of  the  receipt  of  such  income. 


THE  HOUSE  OP  REPRESENTATIVES. 

Article  67.— Number  of  Eepresentatiyes. 

Section  1.  The  House  of  Representatives  shall  be  com- 
posed of  fifteen  members,  elected,  except  as  herein  provided, 

every  second  year. 

Term  of  Office. 

Section  2.  The  term  of  office  of  the  Representatives 
elected  at  the  first  election  held  under  this  Constitution, 
shall  extend  to  the  last  Wednesday  in  September,  1897,  and 
the  term  of  those  thereafter  elected  at  general  or  special 
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elections,  shaJl  be  until  the  next  general  election  held  there- 
after. 

Vacancies. 

SeCiion  3.     Vacancies    caused    by    death,    resignrttion    or 

otherwise,  shall  be  filled   for   the   unexpired   term   at  special 

elections. 

Representative  Districts. 

.  Section  4.  For  the  purpose  of  representation  in  the 
House  of  Representatives,  until  otherwise  provided  by  law, 
the  Republic  is  divided  into  the  following  Representative 
Districts,  viz.  : 

First  District ;  that  portion  of  the  Island  of  Hawaii  known 
as  Puna,  Hilo  and  Hamukun. 

Second  District ;  that  portion  of  the  Island  of  Hawaii 
known  as  Kau,  Kona  and  Rohala. 

Third  District ;  the  Islands  of  Maui,  Molokai,  Lanai  and 
Kahoolawe. 

Fourth  District ;  that  portion  of  the  Island  of  Oahu  lying 
east  and  south  of  Nuuanu  street,  and  a  line  drawn  in  exten- 
sion tliereof  from  the  Nuuanu  Pali  to  Mokapu  point. 

Fifth  District ;  tliat  portion  of  the  Island  of  Oahu  lying 
west  and  north  of  the  fourth  district. 

Sixth  District ;  the  Islands  of  Kauai  and  Niihau. 

AprOhTIONMENT. 

Section  5.     The    electors    in    tlie    said    districts   shall   be 
entitled  to  elect  Representatives  as  follows  : 
In  the  First  District,  tw^o ; 
In  the  Second  District,  two  ; 
In  the  Third  District,  three  ; 
In  the  Fourth  District,  three  ; 
In  the  Fifth  District,  three  ; 
In  the  Sixth  District,  two. 

ARTICT.E  58.— Qualifications  of  Representatives. 

In  order  to  be  eligible  to  be  a  member  of  the  House  of 
Representatives,  a  person  shall,  at  the  time  of  election  ; 
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Have  attained  the  age  of  twenty  five  years ; 

Be  a  male  citizen  of  the  Kepublic ; 

Be  able  understandingly  to  read,  write  and  speak  the 
English  or  Hawaiian  language ; 

Have  resided  in  this  country  not  less  than  three  years  ; 

And  shall  either  own  property  in  the  Republic  worth  not 
less  than  One  Thousand  Dollars  over  and  above  all  encum- 
brances, or  have  received  a  money  income  of  not  less  than 
Six  Hundred  Dollars  during  the  twelve  months  imme- 
I  cJiately  preceding  the  date  of  election. 


LEGISLATION. 

Article  59. 

The  Legislature  has  the  power  to  enact  wholesome  Laws 
not  inconsistent  with  this  Constitution. 

Article  60. — Sessions  of  the  Legislature. 

Section  1.  The  first  regular  Session  of  the  Legislature 
shall  be  held  on  the  third  Wednesday  in  February,  1896,  and 
biennially  thereafter,  in  Honolulu. 

Section  2.  Neither  House  shall  adjourn,  during  any 
session,  for  more  than  three  days,  or  sine  die,  without  the 
consent  of  the  other. 

Section  3.  If  either  House  shall  so  adjourn  without  the 
consent  of  the  other,  the  other  House  may  proceed  to 
legislate  as  though  it  were  the  sole  legislative  body,  and  may 
exercise  the  full  powers  of  the  Legislature. 

Section  4.  Each  session  of  the  Legislature  shall  continue 
not  longer  than  ninety  days,  excluding  Sundays  and  holidays. 

Provided  however,  that  the  President,  with  the  approval 
of  the  Cabinet,  may  extend  such  session  for  not  more  than 
thirty  days. 

Section  5.  Special  sessions  of  the  Legislature  shall  be 
held  at  such  times   as  may  be  indicated  by  the  President  in 
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manner  herein  provided  ;  or  upon  the  call  of  the  Presiding 
Officer  of  the  Senate,  when  requested  in  writing  so  to  do  by 
two- thirds  of  the  members  of  the  Senate ;  or  at  such  other 
times  as  are  heroin  specially  provided. 

Article  61. — Enacting  Clause. 

The  Enacting  Clause  of  all  Laws  shall  be,  "  Be  it  enacted 
by  the  Legislature  of  the  Republic  of  Hawaii." 

Article  62. — Introduction  of  Bills. 

No  bill  shall  be  introduced  into  either  House  by  any  mem- 
ber of  such  House,  unless  it  shall  have  first  received  thereon 
the  written  endorsement  of  three  members  of  such  House. 

Article  63. — Title  of  Laws. 

Each  Law  shall  embrace  but  one  Subject,  which  shall  be 
expressed  in  its  Title. 

The  Title  of  a  Law  amending  or  repealing  another  law 
shall  refer  to  the  section  or  chapter  of  the  law  amended  or 
repealed,  and  to  the  subject-matter  involved. 

Article  64. — Readings  of  Bills. 

A  Bill,  in  order  to  become  law,  shall,  except  as  herein 
provided,  pass  three  readings  in  each  House,  the  final  pas- 
sjige  of  which  in  each  House,  shall  be  by  a  majority  vote  of 
all  the  elective  members  to  which  such  House  is  entitled, 
taken  by  ayes  and  noes  and  entered  upon  its  journal. 

Article  65. — Certification   of   Bills   from   one   House  to 

the  Other. 

Every  Bill  when  passed  by  the  House  in  which  it  origi- 
nated, or  in  which  amendments  thereto  shall  have  originated, 
shall  immediately  be  certified  by  the  Chairman  and  Clerk 
and  sent  to  the  other*  House  for  consideration. 

Article  66. — Signing  Bills. 

Except  as  herein  provided,  all  Bills  passed  bv  the  Legisla- 
ture shall,  in  order  to  be  valid,  be  signed  by  the  President. 
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Article  67. — Veto  op  President. 

Every  Bill  which  shall  have  passed  the  Legislature  shall 
be  certified  by  the  Chairman  and  Clerk  of  the  House  last 
considering  it,  and  shall  thereupon  be  presented  to  the  Pres- 
ident If  he  approves  it,  he  shall  sign  it  and  it  shall  become 
a  law.  If  the  President  does  not  approve  such  bill,  he  may 
return  it  with  his  objections,  to  the  Legislature. 

He  may  veto  any  specific  item  or  items  in  any  bill  which 
Appropriates  money  for  specific  purposes;  but  shall  veto 
other  bills,  if  at  all,  only  as  a  whole. 

Article  68. — Procedure  upon  Eeceipt  op  Veto. 

Upon  the  receipt  of  a  veto  message  from  the  President, 
each  House  of  the  Legislature  shall  enter  the  same  at  large 
lipon  its  journal,  and  proceed  to  reconsider  such  bill,  or  part 
of  a  bill,  and  again  vote  upon  it  by  ayes  and  noes,  which 
shall  be  entered  upon  its  journal. 

If  after  such  reconsideration  such  bill,  or  part  of  a  bill, 
shall  be  approved  by  a  two-thirds  vote  of  all  the  elective 
members  to  which  each  House  is  entitled  it  shall  thereby 
become  law. 

Article  69. — Failure  to  Sign  or  Veto. 

If  the  President  neither  signs  nor  vetoes  a  bill  within  tea 
days  after  it  is  delivered  to  him,  it  shall  become  law  without 
his  signature,  unless  the  Legislature  adjourns  sine  die  prior 
to  the  expiration  of  such  ten  days. 

In  computing  such  period  of  ten  days,  Sundays,  holidays 
recognized  by  the  laws  of  the  Republic,  and  the  day  upon 
which  the  bill  is  delivered  to  the  President  shall  be  excluded. 

Article  70. — Appropriations. 

Section  1.  Appropriations,  except  as  otherwise  herein 
provided,  shall  be  made  biennially  by  the  Legislature. 

Section  2.  The  Minister  of  Finance  shall  submit  to  the 
Senate,  at  each  regular  session  of  the  Legislature,  Appropria- 
tion Bills  for  the  succeeding  biennial  period. 
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Section  3.  No  Appropriation  Bill  or  bill  providing  for  a 
national  loan  shall  be  introduced  by  any  one  except  a  mem- 
ber of  the  Cabinet. 

Provided  however,  that  any  member  may  introduce  a  bill 
amending  the  permanent  appropriation  bill  for  salaries  and 
pay  rolls  herein  provided  tor. 

Section  4.  In  case  of  a  failure  of  the  Legislature  to  pass 
Appropriation  Bills  providing  for  payments  of  the  necessary 
current  expenses  of  carrying  on  the  Government,  and  meeting 
its  legal  obligations,  the  Minister  of  Finance  may,  with  the 
advice  of  the  Executive  Council,  make  such  payments  for 
and  during  the  new  bieu'nial  period,  for  which  purpose  the 
sums  appropriated  in  the  last  appropriation  bill  shall  be 
deemed  to  have  been  re-appropriated. 

Section  5.  The  appropriation  bill  for  salaries  and  pay 
rolls  shall  be  a  permanent  one,  and  the  items  and  amounts 
therein  enumerated,  and  such  salaries  and  pay  rolls  as  may 
hereafter  be  incorporated  therein,  shall  continue,  until 
stricken  out  or  amended,  to  be  the  basis  for  payment  in 
future,  and  shall  not  be  required  to  be  re-appropriated  from 
time  to  time. 

Section  6.  The  appropriation  bill  for  salaries  and  pay 
rolls  passed  on  the  26th  day  of  April,  1894,  shall  continue  in 
force,  and  be  the  permanent  appropriation  bill  for  the  pur- 
poses therein  set  forth,  subject  to  such  amendments  and 
additions  thereto,  as  may  from  time  to  time  be  made  by  the 
Legislature. 

Article  71. — Retrospective  Laws. 

Except  as  herein  provided,  no  Retrospective  Law  shall 
ever  be  enacted. 


ELECTIONS. 

Artict^  72. — Exemption  op  Electors  on  Eleciion  Day. 

Section  1.     Every  Elector  shall  be  privileged  from  arrest 
on   election   day,  during  his   attendance   at  election,   and  in 
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going  to  and  returning  therefrom,  except  in  case  of  breach 
of  the  peace  then  committed,  or  in  case  of  treason  or  felony^ 
Section  2.  No  elector  shall  be  so  obliged  to  perform 
military  duty  on  the  day  of  election,  as  to  prevent  his  voting, 
except  in  time  of  ivar  or  public  danger,  or  in  case  of  absence 
from  his  place  of  residence  in  actual  military  service,  in 
which  case  provision  may  be  made  by  law  for  taking  his 
vote. 

Article  73. — Method  of  Voting   for  Representatives. 

Each  voter  for  Representatives  may  cast  as  many  votes 
as  there  are  Representatives  to  be  elected  from  the  Repre- 
sentative District  in  which  he  is  entitled  to  vote.  He  may 
cast  them  all  for  one  Representative,  or  may  apportion  them 
among  the  several  Representatives  in  such  manner  as  he  sees 
fit ;  provided  however,  that  any  fractional  division  of  a  vote 
other  than  one-half  shall  be  void. 

The  required  number  of  candidates  receiving  the  highest 
number  of  votes  in  the  respective  Representative  Districts 
shall  be  the  Representatives  for  such  Districts. 

Article  74. — Qualifications  of  Voters  for  Representatives. 

In  order  to  be  eligible  to  vote  for  Representatives,  a 
person  shall : 

1.  Be  a  male  citizen  of  the  Republic ;  and  if  naturalized 
prior  to  January  17th,  1893,  be  a  native  of  a  country  having, 
or  having  had  treaty  relations  with  Hawaii ;  or, 

Have  received  special  letters  of  denization  entitling  him  to 
all  the  privileges  of  Hawaiian  citizenship ;  or, 

Have  received  from  the  Minister  of  the  Interior  the  Certi- 
ficate of  Service  herein  provided  for ; 

2.  Have  resided  in  the  Representative  District  in  which 
he  oflFers  to  register,  not  less  than  one  month  immediatelv 
preceding  the  time  at  which  he  offers  to  register ; 

3.  Have  attained  the  age  of  twenty  years ; 

4.  Have  taken  and  subscribed  the  oath  set  forth  in 
Article  101  of  this  Constitution ; 
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5.  Prior  to  each  regular  election,  during  the  time  pre- 
scribed by  law  for  registration,  have  caused  his  name  to  be 
entered  on  the  Register  of  Voters  for  Representatives  for  his 
district ; 

6.  Prior  to  such  registration  have  paid,  on  or  before  the 
first  day  of  January  next  preceding  the  date  of  registration, 
all  taxes  due  by  him  to  the  Government.  Provided  however, 
that  for  the  registration  for  the  first  election  held  under  the 
provisions  herein,  taxes  may  be  paid  at  any  time  prior  to 
the  application  for  registration. 

7.  Be  able  understandiugly  to  speak,  read  and  write  the 
English  or  Hawaiian  language. 

In  order  to  comply  with  this  requirement  he  shall  be  able 
to  read  and  write,  with  ordinary  fluency  any  section  or  sec- 
tions of  this  Constitution. 

Provided  however,  that  the  requirement  that  he  shall  be 
able  understandiugly  to  speak,  read  and  write  the  English  or 
Hawaiian  language,  shall  not  apply  to  those  persons  who 
shall  obtain  the  certificate  of  service  as  provided  for  in 
Article  17. 

Article  75. — Method  of  Voting  for  Senators, 

Each  voter  for  Senators  may  cast  one  vote  only  for  each 
Senator  to  be  elected  from  the  Senatorial  District  in  which 
he  is  entitled  to  vote. 

The  required  number  of  candidates  receiving  the  highest 
number  of  votes  in  the  respective  Senatorial  Districts  shall 
be  the  Senators  for  such  Districts. 

Article  76. — Qualifications  of  Voters  for  Senators. 

In  order  to  be  eligible  to  vote  for  Senators,  a  person  must 
possess  all  the  qualifications  and  be  subject  to  all  the  con- 
ditions required  by  this  Constitution  of  voters  for  Represen- 
tatives, and,  in  addition  thereto,  he  shall  own  and  be  pos- 
sessed in  his  own  right,  of  real  property  in  the  Republic  of 
the  value  of  not  less  than  Fifteen  Hundred  Dollars  over  and 
above  all  encumbrances,  and  upon   which  legal  taxes  shall 
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have  been  paid  on  that  valuation  for  the  year  next  preceding 
the  one  in  which  such  person  offers  to  register;^ or  personal 
property  of  the  value  of  not  less  than  Three  Thousand 
Dollars  over  and  above  all  encumbrances ;  or  shall  have 
actually  received  a  money  income  of  not  less  than  Six 
Hundred  Dollars  during  the  year  next  preceding  the  first 
day  of  April  next  preceding  the  date  of  each  registration ;  for 
the  proof  of  which  he  may  be  required  to  produce  original 
accounts  of  the  receipt  of  such  income. 


REGISTRATION  OF  VOTERS. 

Article  77. 

Section  1.  No  person  shall  vote  for  the  election  of  Kepre- 
sentatives  or  Senators  unless  he  is  qualified  as  herein 
required,  and  unless  his  name  is  entered  by  a  Board  of 
Registration  upon  the  Register  of  Voters  as  herein  provided. 

Registration  Boards. 

Section  2.  For  the  purpose  of  examining  applicants  for 
registration  as  voters  and  determining  their  eligibility,  there 
shall  be  five  Boards  of  Registration,  one  for  that  portion  of 
the  Island  of  Hawaii  known  as  Puna,  Hilo  and  Hamakua ; 
one  for  that  portion  of  the  Island  of  Hawaii  known  as  Kau, 
Kona  and  Kohala ;  one  for  the  Islands  of  Maui,  Molokai, 
Lanai  and  Kahoolawe  ;  one  for  the  Island  of  Oahu ;  and  one 
for  the  Islands  of  Kauai  and  Niihau.  Such  Boards  shall 
consist  of  three  members  each,  who  shall  be  appointed  by 
the  President  with  the  approval  of  the  Senate.  The  Pres- 
ident, subject  to  such  approval,  may  fill  all  vacancies  in  any 
of  such  Boards.  Provided  however,  that  for  the  first  elec- 
tion held  under  this  Constitution,  the  President  with  the 
approval  of  the  Cabinet  shall  have  the  power  to  appoint  and 
remove  the  members  of  such  Boards,  and  with  like  approval 
may  fill  any  vacancies  in  such  Boards  which  shall  occur 
before  the  first  meeting  of  the  Senate.     Appointments  made 
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by  the  President  during  a  vacation  of  the  Senate  shall  be 
ralid  until  the  succeeding  meeting  of  that  body. 

Members  of  any  such  Boards  may  be  removed  by  the 
President  with  the  approval  of  the  Senate. 

Time  of  Meeting. 

Section  3.  The  Boards  of  Registration  shall  meet  within 
thirty  days  after  this  Constitution  takes  effect,  for  the  pur- 
pose of  registering  persons  entitled  to  be  registered  to  vote 
for  Senators  and  Representatives,  and  shall  continue  to  meet 
at  such,  points  within  their  respective  districts,  for  such  time 
as  will  give  all  persons  entitled  to  register  a  reasonable 
opportunity  so  to  do.  Provided  however,  that  the  final  sit- 
ting of  such  Boards  shall  not  be  less  than  twenty-one  days 
prior  to  the  first  election  held  under  the  provisions  herein. 

Section  4  The  Boards  shall  meet  within  their  respective 
districts  at  such  times  between  the  first  day  of  April  and  the 
thirtieth  day  of  June  in  the  year  1897,  and  between  such 
days  in  each  second  year  thereafter,  as  many  times  as 
may  be  necessary  to  enable  them  to  register  all  persons 
entitled  to  register. 

Register  at  Special  Eleciions. 

Section  5.  At  any  intermediate  special  election  the  Regis- 
ter of  Voters  used  at  the  last  preceding  general  election  shall 
be  used  without  change. 

Personal  Appearance  of  Applicant. 

Section  6.  No  name  shall  be  placed  upon  the  Register  of 
Voters  for  either  Senators  or  Representatives,  except  upon 
the  personal  appearance  of  the  applicant  before  the  Board  of 
Registration  at  an  advertised  public  meeting  of  the  Board. 

Examination  of  Applicants. 

Section  7.  Each  Applicant  to  be  placed  upon  the  Regis- 
ter of  Voters  for  either  Senators  or  Representatives  shall, 
upon   each   application   for   registration  be   examined  under 
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oath  by  the  Board  of  Registration  as   to  each   one  of  the 
required  qualifications. 

Provided  however,  that  after  an  applicant  shall  once  have 
passed  an  examination  concerning  his  ability  understandingly 
to  speak,  read  and  write  the  English  or  Hawaiian  language, 
it  shall  be  at  the  discretion  of  the  Board  to  examine  him 
further  or  not,  concerning  such  qualification. 

The  examination  of  the  applicant,  and  of  all  witnesses 
examined  before  any  Board  of  Registration,  shall  be  under 
oath,  administered  by  any  of  the  members  of  such  Board, 
who  are  herebv  authorized  to  adAiinister  oaths  for  such 
purpose. 

The  examination,  number  of  witnesses,  and  time  or  times 
of  examination,  shall  be  under  the  reasonable  control  and  dis- 
cretion of  the  Board. 

Powers  of  Board. 

Section  8.  Each  Board  of  Registration  is  hereby  given 
all  of  the  powers  and  authority,  for  the  summoning  and 
examination  of  witnesses  and  the  maintenance  of  order,  in- 
cluding the  power  to  punish  for  contempt,  given   by  law  to 

Circuit  Courts. 

Perjury. 

Section  9.  Any  person  who  shall,  under  oath,  knowingly 
make  any  false  statement  before  any  such  Board,  or  who, 
knowing  that  he  is  not  entitled  to  register  or  to  vote,  shall  so 
register  or  vote,  shall  be  guilty  of  the  oflFense  of  Perjury. 

Summary  Committal  for  Perjury. 

Section  10.  The  several  Boards  are  hereby  given  power 
to  summarily  commit  any  person  for  trial  for  perjury  com- 
mitted before  any  such  Board,  if,  in  their  opinion,  there  is 
probable  cause  to  believe  that,  upon  the  trial,  such  person 
would  be  convicted  of  such  offense. 

Challenging. 

Section  11.  Any  lawful  voter  may  challenge  the  right  to 
register  of  any  person  claiming  to  be  eligible  to  register  as  a 
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voter ;  cross-examine  the  applicant  and  any  witnesses  pro- 
duced by  him,  and  produce  and  examine  witnesses  against 
such  eligibility. 

Section  12.  No  Board  of  Registration  shall  enter  the 
name  of  any  person  upon  the  Register  of  voters  until  satis- 
fied that  such  person  possesses  the  requisite  qualifications. 

Appeal  from   Board. 

Section  13.  If  any  Board  shall  refuse  to  register  the 
name  of  any  person  applying  to  be  registered,  the  person 
refused,  and,  in  case  any  name  has  been  registered,  any  legal 
voter,  may,  at  any  time  within  ten  days  after  the  decision  of 
such  Board,  appeal  to  the  Supreme  Court  in  the  manner 
provided  by  law  for  civil  appeals  to  the  Supreme  Court  from 
the  Circuit  Court,  or  in  such  manner  as  may  hereafter  be 
provided  by  law. 

Section  14.  Upon  such  appeal  being  perfected,  the 
Supreme  Court  shall  proceed  to  -hear  such  cause  either  in 
term  time  or  in  vacation,  as  soon  thereafter  as  reasonably 
may  be  ;  and  the  determination  by  such  Court  of  such  ques- 
tion shall  be  final. 

Notice  of  Decision  to  Board. 

Section  15.  Immediately  upon  rendering  a  decision  upon 
any  such  appeal,  the  Supreme  Court  shall  notify  the  Board 
of  Registration  from  which  such  appeal  was  taken :  and  if 
such  decision  shall  reverse  the  decision  of  the  Board,  such 
Board  shall  immediately  cause  the  Register  to  be  corrected 
to  conform  with  such  decision. 

Status  of  Person  Registered  Pending  Appeal. 

Section  16.  In  case  of  an  appeal  from  a  decision  of  any 
Board  admitting  the  name  of  any  person  to  registration,  the 
name  of  such  person  shall  remain  upon  the  Register  pending 
the  decision  of  the  Supreme  Court  concerning  the  same. 

If  the  person  so  registered  shall  vote  at  any  election  before 
a  decision  of  the  Court  shall  have  been  made  and  acted  upon, 
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such  vote  shall  not  invalidate  such  election,  even  though  the 
decision  of  the  Court  shall  be  adverse  to  the  registration  of 
such  name. 

Notice  of   Meehngs. 

Section  17.  The  time  and  place  of  all  meetings  of  the 
several  Boards  shall  be  advertised  in  the  English  and  Ha- 
waiian languages,  in  newspapers,  or  by  notices  posted  in 
at  least  three  frequented  places  in  the  locality  where  such 
meetings  are  to  be  held. 

This  section  shall  not  be  construed  to  prohibit  the  adjourn- 
ment of  any  such  advertised  meeting  trom  day  to  day  to  a 
time  certain,  announced  at  the  time  of  adjournment. 

Time  of  Eegistering. 

Section  18.  No  name  shall  be  registered  or  stricken  from 
the  Register  except  in  an  open  meeting  of  the  Board  and 
upon  public  announcement,  except  for  the  following  causes, 
viz.  : 

1.  In  case  the  Supreme  Court  shall  render  a  decision 
upon  appeal,  reversing  the  decision  of  the  Board. 

2.  In  case  the  Board  has  decided  that  a  person  is  entitled 
to  registration  and  his  name  has  been  accidentally  omitted 
from  the  Register,  mis-spelled,  or  he  has  therein  been  mis- 
named. 

Copies  of  Register  to  be  Sent  to  Inspectors  of  Election. 

Section  19.  The  respective  Boards  shall,  as  soon  as 
reasonably  may  be  after  the  Register  of  Voters  for  any  vot- 
ing precinct  is  completed,  prepare  four  copies  thereof  and 
forward  them  to  the  Chairman  of  Inspectors  of  Election  for 
such  precinct ;  or,  in  case  such  oflBcer  shall  not  then  have 
been  appointed,  to  the  Deputy  Sheriff  of  the  District  in 
which  such  precinct  is  located. 

The  officer  receiving  such  copies  shall  retain  one  for  use  at 
the  election,  and  immediately  post  the  other  copies  in  three 
frequented  places  within  the  precinct,  for  the  inspection  of 
the  public. 
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Inspectoes  Not  to  Change  Beoistebs. 

Section  20.  No  name  shall  be  added  to  or  stricken  from 
the  Register  of  Voters,  or  in  any  manner  changed  by  the 
Inspectors  of  Election,  except  upon  the  written  order  of  the 
Board  of  Registration  for  such  District. 

Correction  op  Register. 

Section  21.  If  it  shall  be  manifest  to  any  Board,  at  any 
time,  that  the  name  of  a  person  admitted  to  registration  has 
been  accidentally  omitted  from  the  Register  or  mis-spelled, 
or  that  he  has  been  misnamed  therein,  such  Board  shall 
immediately  remedy  such  omission  or  mistake ;  and,  if  a 
copy  of  the  Register  has  been  sent  to  the  election  precinct 
in  which  such  person  is  entitled  to  vote,  shall  immediately 
in  writing,  order  the  Inspectors  of  Election  for  such  precinct 
to  correct  such  copy  of  the  Register. 

Such  order  shall  set  forth  the  reasons  for  the  action 
directed  to  be  taken,  and  shall  be  retained  and  filed  bv  the 
Inspectors  of  Election  as  a  part  of  the  records  of  the  elec- 
tion. 

The  power  of  revision  and  correction  hereby  conferred, 
shall  not  be  construed  to  allow  the  reopening  of  the  question 
of  the  qualifications  of  any  person   registered   by  the  Board. 

Record  of  Proceedings. 

Section  22.  The  several  Boards  shall  each  keep  books  of 
record  in  which  minutes  shall  be  preserved  of  all  their  pro- 
ceedings. 

Article  78. — Repeal  of  Election  Laws. 

All  election  laws  in  force  when  this  Constitution  is  pro- 
mulgated are  hereby  repealed. 

Article  79. — Rules  and  Regulations  for  Oaths  and  Elec- 
tions. 

Until  otherwise  provided  by  law  the  President,  with  the 
approval  of  the  Cabinet,  shall  have  power  to  make  rules  and 
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regulations  not  inconsistent  herewith,  for  administering  oaths 
and  holding  elections  provided  for  by  this  Constitution. 

Article  80. — Fibst  Election. 

The  first  election  of  the  Legislature  shall  be  held  at  such 
time  and  places,  within  four  months  after  the  promulgation 
of  this  Constitution,  as  shall  be  directed  by  the  President, 
with  the  approval  of  the  Cabinet.  . 


COUNCIL  OF  STATE. 

Article  81. — How  Constituted. 

Section  1.  There  shall  be  a  Council  of  State  of  fifteen 
members,  five  of  whom  shall  be  elected  by  the  Senate,  five  by 
the  House  of  Representatives,  and  five  appointed  by  the 
President  with  the  approval  of  the  Cabinet.  The  members 
of  the  Executive  Council  may  sit  and  take  part  in  the  meet- 
ings of  the  Council  of  State,  but  shall  not  vote. 

Section  2.  The  Council  of  State  shall  be  elected  and 
appointed  during  the  first  session  of  the  Legislature  ;  and  at 
each  regular  session  held  thereafter. 

Ter&c  of  Office. 

Section  3.  The  term  of  office  of  the  members  thereof 
shall  expire  at  the  end  of  each  regular  session  of  the  Legis- 
lature held  after  their  election. 

Vacancies. — How  Filled. 

Section  4.  Vacancies  among  the  elective  members  of  the 
Council  occurring  between  sessions  of  the  Legislature  may  be 
filled  by  the  Council. 

Vacancies  among  the  appointed  members  of  the  Council 
occurring  at  any  time,  may  be  filled  by  the  President  with 
the  approval  of  the  Cabinet. 

Qualifications  op  Members. 

Section  5.  Persons  who  are  eligible  to  become  elective 
members  of  the  Legislature,  or  who  are  such  members,  and 
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no  others,   shall  be   eligible  to  be  elected  or  appointed  as 
members  of  the  Council. 

Powers  of  Council  of  State. 

Section  6.  The  Council  of  State  may,  upon  the  request  of 
the  Executive  Council,  appropriate  public  moneys,  when, 
during  the  time  intervening  between  the  sessions  of  the 
Legislature,  the  emergencies  of  war,  invasion,  rebellion,  pes- 
tilence or  other  great  public  necessity  shall  arise. 

In  case  of  such  appropriation,  the  Minister  of  Finance 
shall  render  a  detailed  account  of  the  expenditures  made 
under  such  authority  to  the  next  regular  session  of  the  Legis- 
lature. 

Pardons. 

Section  7.  The  President,  by  and  with  the  advice  of  the 
Cabinet  and  the  Council  of  State,  shall  have  the  power  to 
grant  reprieves  and  pardons  and  to  commute  sentences,  after 
conviction,  for  all  oflFenses  except  in  cases  of  impeachment. 

Advisory  Powers. 

Section  8.  The  Council  of  State  shall  also,  when  called 
upon  by  the  President,  advise  him  in  all  matters  for  the 
good  of  the  State,  wherein  he  shall  require  its  advice. 

Meetings. 

Section  9.  The  Council  of  State  may  be  convened  at  any 
time  by  the  President.  Its  members  shall  serve  without 
pay. 


THE  JUDICIAL  POWER. 

Article   82. 


The  Judicial  Power  of  the  Republic  shall  be  vested  in  one 
Supreme  Court,  and  in  such  Inferior  Courts  as  the  Legisla- 
ture may,  from  time  to  time,  establish. 
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Abticle  83. — Supreme   Court — Impeachment — Removal. 

Section  1.  The  Supreme  Court  shall  consist  of  a  Chief 
Justice  and  not  less  than  two  Associate  Justices.  Provided 
however,  that  in  case  of  the  disqualification  or  absence  of 
any  Justice  thereof,  in  any  cause  pending  before  the  Court, 
his  place  for  the  trial  and  determination  of  said  cause  shall 
be  filled  as  provided  by  law. 

Section  2.  The  Justices  of  the  Supreme  Court  shall  hold 
their  offices  during  good  behavior,  subject  to  removal  upon 
impeachment,  and  shall  receive  for  their  services  a  compen- 
sation which  shall  not  be  diminished  during  their  con- 
tinuance in  office.  Provided  however,  that  any  Justice  of  the 
Supreme  Court,  or  a  Judge  of  any  other  Court  of  Record, 
upon  recommendation  of  the  Executive  Council,  may  be 
removed  from  said  office  on  a  resolution  passed  by  two-thirds 
of  all  fche  elective  members  of  the  Legislature  sitting  together. 

Section  3.  The  Justice  or  Judge  against  whom  the  Legis- 
lature may  be  about  to  proceed,  shall  have  notice  thereof, 
accompanied  by  a  copy  of  the  causes  alleged  for  his  removal, 
at  least  ten  days  before  the  day  on  which  the  Legislature 
shall  act  thereon.     He  shall  be  heard  before  the  Legislature. 

Article  84. — Supreme  and  Inferior  Courts. 

The  Judicial  Power  shall  be  divided  among  the  Supreme 
Court,  the  Justices  thereof,  and  the  several  Inferior  Courts 
of  the  Republic  in  such  manner  as  the  Legislature  may,  from 
time  to  time,  prescribe  ;  and  the  tenure  of  office  of  the  Judges 
of  the  Inferior  Courts  shall  be  such  as  may  be  fixed  by  the 
law  creating  them. 

Article  85. — Jurisdiction. 

The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity,  arising  under  the  Constitution  and  Laws  of  the  Re- 
public, and  Treaties ;  to  all  cases  affecting  Public  Ministers 
and  Consuls,  and  to  all  cases  of  Admiralty  and  Maritime 
Jurisdiction. 
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Article  86. — Decisions. 

The  Decisions  of  tbe  Supreme  Court  shall  be  final  and 
conclusive  upon  all  parties,  when  made  by  a  majority  of  the 
Justices  thereof  or  by  a  majority  of  those  who  constitute  the 
Court  as  provided  by  law  in  case  a  Justice  thereof  is  dis- 
qualified or  absent. 

Article  87. — Opinions  to  the  Executive. 

The  Justices  of  the  Supreme  Court,  when  requested  by  the 
President  or  the  Cabinet,  shall  render  opinions  upon  ques- 
tions of  law  upon  solemn  occasions. 

Article  88. — Disqualification  by  Previous  Judgment. 

No  Judge  or  Magistrate  shall  sit  on  an  appeal  or  new  trial, 
in  any  case  in  which  he  may  have  given  a  previous  judgment. 

Article  89.— Disqualification  by  Kelationship  or  Pecuni- 
ary Interest. 

No  person  shall  sit  as  a  judge  or  juror  in  any  case  in  which 
his  relative  by  afBnit}'',  or  by  consanguinity  within  the  third 
degree,  is  interested,  either  as  plaintiflf  or  defendant,  or  in 
the  issue  of  which  the  said  judge  or  juror  may  have,  either 
directly  or  through  such  relative  any  pecuniary  interest. 

Article  90. — Impeachment. 

Section  1.  The  President  and  all  civil  officers  of  the  Be- 
public  sliall  be  liable  to  removal  from  office  on  impeachment 
by  the  House  of  Representatives  upon  any  of  the  following 
grounds,  namely : 

Any  act  or  negligence  involving  moral  turpitude  punish- 
able by  law  as  an  oiFenae  and  committed  while  in  office,  in- 
capacity for  the  due  performance  of  official  duty,  maladminis- 
tration in  office,  and  assessment  of  office-holders  for  partisan 
or  political  expenses. 

Section  2.  The  Senate  shall  be  a  Court,  with  full  and 
sole  authority  to  hear  and  determine  all  impeachments  made 
by  the  House  of  Representatives. 
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Section  3.  The  Chief  Justice  of  the  Supreme  Court  shall 
be  ex-officio  President  of  the  Senate  in  all  cases  of  impeach^ 
ment,  unless  when  impeached  himself.  Should  the  Chief 
Justice  be  impeached,  some  person  specially  commissioned 
b}'  the  President'  shall  preside  over  the  Senate  during  such 
trial. 

Section  4.  Previous  to  the  trial  of  any  impeachment  the 
Senators  shall  respectively  be  sworn  truly  and  impartially  to 
try  and  determine  the  charge  in  question  according  to  law 
and  the  evidence. 

Section  5.  The  judgment  of  the  Senate,  in  case  of  the 
conviction  of  the  person  impeached,  shall  not  extend  further 
than  to  removal  from  office  and  disqualification  to  hold  any 
place  of  honor,  trust  or  profit  under  the  Republic ;  but  the 
person  so  convicted  shall  be,  nevertheless,  liable  to  indict- 
ment, trial,  judgment,  and  punishment  according  to  law. 


MISCELLANEOUS  PROVISIONS. 

Article  91. — Constitution   Supreme  Law. 

This  Constitution  when  promulgated,  shall  thereupon  be- 
come the  Supreme  Law  of  the  Republic,  and  the  Constitution 
promulgated  on  the  7th  day  of  July,  1887,  and  all  other 
Constitutions  at  any  time  the  Supreme  Law  in  the  Hawaiian 
Islands,  and  also  all  Laws  and  parts  of  laws  inconsistent 
herewith,  are  hereby  expressly  abrogated  and  are  declared 
to  be  null  and  void. 

Article  92, — Existing  Statutes  and  Offenses. 

Section  1.  All  statutes  and  enactments  in  force  in  the 
Hawaiian  Islands  at  the  time  this  Constitution  takes  eflfect, 
not  inconsistent  therewith,  and  all  rights,  actions,  prosecu- 
tions, judgments  and  contracts  then  existing  and  valid,  shall 
continue  as  if  this  Constitution  had  not  been  adopted,  unless 
the    same    are    inconsistent    with    this    Constitution,   or  are 
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herein  specifically  abrogated,   or  are  otherwise  herein  pro- 
vided for. 

Section  2.  Statutes  heretofore  enacted,  which  are  not 
inconsistent  herewith,  which  refer  to  the  King,  or  the  Gov- 
ernment, or  the  Kingdom,  or  to  the  Provisional  Government, 
shall  be  construed  to  refer  to  the  President,  or  to  the  Repub- 
lic or  Government  of  the  Republic  of  Hawaii,  as  the  case 
may  be. 

All  acts  which,  by  statute  in  force  at  the  time  when  this 
Constitution  takes  eflfect,  have  heretofore  been  defined  to  be 
oflFenses  against  the  King,  or  the  Provisional  Government,  or 
otherwise,  shall  be  deemed  to  be  offenses  against  the  Re- 
public or  Government  of  Hawaii,  unless  such  statute  shall  be 
inconsistent  herewith,  or  shall  be  repealed  or  changed  by 
law. 

Acts  heretofore  committed,  which  were  prohibited  by 
statutes  existing  at  the  time  such  acts  were  committed,  shall 
be  punishable  under  said  statutes  the  same  being  construed 
as  above  provided. 

Section  3.  All  criminal  and  penal  proceedings  arising  or 
now  depending  within  the  limits  of  the  Hawaiian  Islands, 
shall  be  prosecuted  to  final  judgment  and  execution  in  the 
name  of  the  Republic  of  Hawaii;  and  all  causes  of  actiou 
arising  to  individuals  or  corporations,  and  all  actions  at  law 
and  suits  in  equity  now  depending  in  the  several  courts 
within  the  limits  of  the  Hawaiian  Islands,  not  already  barred 
by  law,  may  bo  commenced  or  carried  on  to  final  judgment 
and  execution  in  the  corresponding  courts  of  the  Republic. 

The  style  of  all  processes  shall  be  **The  Republic  of  Ha- 
waii," and  all  prosecutions  shall  be  carried  on  in  the  name 
and  by  the  autliority  of  the  Republic  of  Hawjiii. 

Nothing  in  this  Constitution  contained  shall  be  the  basis 
or  ground  for  a  writ  of  error  or  habeas  corpus  or  certiorari 
or  prohibition  or  quo  warranto,  nor  for  an  appeal  in  any 
pending  judicial  proceeding,  and  all  process  heretofore  issued, 
or  which  may  be  issued  prior  to  the  day  when  this  Constitu- 
tion shall  go  into  effect,  shall  be   as  valid  as  if  issued  in  the 
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name  of  the  Republic  of  Hawaii ;  but  such  writs  or  appeals 
shall  lie  in  respect  of  all  judgments,  decrees,  orders  or  other 
proceedings  heretofore  made  or  had  or  pending  in  the  several 
courts  of  the  Hawaiian  Islands,  in  conformity  with  the  laws 
in  force  when  such  writs,  decrees,  orders  or  other  proceed- 
ings were  made  or  were  pending. 

Article  93. — Office  Holders. 

Section  1.  All  persons  holding  office  under  the  Provi- 
sional Government  of  the  Hawaiian  Islands,  at  the  date  of 
the  promulgation  of  this  Constitution,  shall  continue  to  hold 
and  exercise  all  the  power  to  them  granted  until  their  re- 
spective offices  shall  become  vacant. 

Section  2.  All  commissions  issued  by  or  under  authority 
of  the  late  Monarchy,  or  of  the  Provisional  Government  of 
the  Hawaiian  Islands,  are  hereby  declared  to  be  vacated,  null 
and  void,  from  and  after  the  first  day  of  September,  1894, 
unless  cancelled  prior  to  that  date. 

Article  94. — Treaties,  Bonds,  Etc.,  Confirmed. 

All  existing  treaties  and  all  bonds  and  notes  heretofore 
made  or  authorized  under  the  authority  of  the  late  Monarchy 
or  of  the  Provisional  Government  of  Hawaii,  and  all  obliga- 
tions of  the  Postal  Savings  Bank  are  hereby  recognized, 
ratified  and  confirmed. 

Article  95. — Crown  Land. 

That  portion  of  the  public  domain  heretofore  known  as 
Crown  Land  is  hereby  declared  to  have  been  heretofore,  and 
now  to  be,  the  property  of  the  Hawaiian  Government,  and  tp 
be  now  free  and  clear  from  any  trust  of  or  concerning  the 
same,  and  from  all  claim  of  any  nature  whatsoever,  upon  the 
rents,  issues  and  profits  thereof.  It  shall  be  subject  to  aliena- 
tion and  other  uses  as  may  be  provided  by  law.  All  valid 
leases  thereof  now  in  existence  are  hereby  confirmed. 


\   . 


1 
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Article  96. — Majority  Rule. 

The  approval,  concurrence,  consent,  advice,  agreement  or 
action  of  the  Legislature  or  either  House  thereof,  or  of  the 
Executive  Council  or  of  the  Council  of  State,  or  of  anv 
Board  of  Registration  or  other  public  Board,  shall  not  for  its 
validity  require  the  assent  of  more  than  a  majority,  unless 
otherwise  herein  required ;  but  in  respect  of  the  Executive 
Council  such  majority  shall  be  required  to  include  the  Presi- 
dent. 

Article  97. — No  Public  Aid  to   Sectarian  or   Private 

Schools. 

Prom  and  after  December  thirty-first,  1895,  no  public 
money  shall  be  appropriated  nor  public  land  conveyed  to  or 
for  the  support  or  benefit  of  any  sectarian,  denominational  or 
private-  school,  or  any  school  not  under  the  exclusive  control 
of  the  Government. 

Article  98. — Loiteries. 

No  lottery  shall  be  authorized  in  this  Republic,  nor  shall 
the  sale  of  lottery  ticket  be  allowed. 

Article  99. — Government   Officers    not   to   Take  Foreign 

Employment. 

No  officer  of  the  Republic  nor  member  of  the  Legislature 
Hhall  hold  any  office  or  receive  any  pay  from  any  other 
Government  or  Power  whatever. 

Article  100. — Advisory  Council. 

Until  the  convening  of  the  first  Legislature,  in  either 
special  or  regular  session,  the  members  of  the  Advisory 
Council  of  the  Provisional  Government  of  the  Hawaiian 
Islands  shall  constitute  a  council  to  be  styled  the  **  Advisory 
Council  of  the  Republic  of  Hawaii.'' 

The  Advisory  Council  of  the  Republic  of  Hawaii  and  the 
Executive  Council,  sitting  together,  shall  be  vested  with  all 
the  powers,  and  authority  heretofore  vested  in  the  Executive 
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and  Advisory  Council  of  the  said  Provisional  Government, 
and  also  all  the  powers  and  authority  by  this  Constitution 
granted  to  the  Senate  or  to  the  Legislature. 

Such  convening  of  the  Legislature  shall  thereby  terminate 
the  existence,  power  and  authority  of  the  Advisory  Council. 

Article  101. — Oath  of  Officers,  Eleci'ors,  Legislators  and 

Jurors. 

No  person  shall  be  eligible  to  be  an  Officer,  Senator  or 
Representative  under  the  Republic,  or  an  Elector  of  Senators 
or  Representatives,  or  a  Juror,  until  he  shall  have  taken  and 
subscribed  the  following  oath  or  affirmation,  viz. :  I  do 
solemnly  swear,  (or  affirm,)  in  the  presence  of  Almighty  God, 
that  I  will  support  the  Constitution,  Laws  and  Government 
of  the  Republic  of  Hawaii ;  and  will  not,  either  directly  or 
indirectly,  encourage  or  assist  in  the  re^jtoration  or  establish- 
ment of  a  Monarchical  form  of  Government  in  the  Hawaiian 

Islands. 

Article  102. — Interpretation. 

Wherever  the  word  "  herein  "  is  used  in  this  Constitution 
it  shall  be  deemed  to  mean  and  include  anything  contained 
in  this  Constitution  or  anv  article  or  clause  thereof,  unless 
the  context  indicates  another  construction  thereof. 

The  Titles  to  Articles  and  Sections  of  this  Constitution 
shall  not  be  construed  to  be  a  part  thereof. 


AMENDMENT  OF  REVISION  OF  THE  CONSTITUTION. 

Article  103. 

Section  1.  This  Constitution  may  be  amended  or  revised 
in  the  following  manner  and  no  other. 

Section  2.  Amendments  to  this  Constitution  or  a  revision 
thereof,  may  be  proposed  by  not  less  than  five  members  of 
either  House  at  any  regular  session  of  the  Legislature. 

Section  3.     In  order  to  pass  any  amendment  or  revision  it 
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shall  receive  three  readings  in  each  House,  at  each  of 
which  readings  it  shall  receive  an  affirmative  vot«  in  each 
House  of  not  less  than  a  majority  of  the  elective  members  to 
which  such  House  is  entitled. 

The  vote  shall  be  taken  by  a  cal)  of  the  ayes  and  noes, 
which,  with  the  proposed  amendment  or  revision,  shall  be 
entered  on  the  journal. 

Section  4.  Upon  the  passage  by  the  Legislature  of  any 
amendment  or  revision  of  the  Constitution  as  aforesaid,  it 
shall  be  the  duty  of  the  Minister  of  the  Interior  to  publish 
such  amendment  or  revision  weekly,  for  the  twelve  weeks 
next  preceding  the  succeeding  general  election  to  the  Legis- 
lature, in  not  less  than  two  newspapers  published  in  Honolulu 
in  the  English  and  Hawaiian  languages  respectively. 

Section  5.  Such  amendment  or  revision  shall  be  con- 
sidered by  the  Legislature  at  its  first  regular  session  follow- 
ing the  succeeding  general  election;  and,  in  order  to  he 
finally  adopted,  shall  receive  three  readings,  on  different  days, 
in  each  House,  at  the  first  and  second  of  which  readings  it 
shall  receive  an  affirmative  vote  in  each  House  of  a  majority 
of  the  elective  members  to  which  such  House  is  entitled; 
and  at  the  last  of  which  readings  it  shall  receive  an  affirma- 
tive vote  in  each  House,  of  not  less  than  two-thirds  of  the 
elective  members  to  which  such  House  is  entitled. 

The  voting  shall  be  taken  by  a  call  of  ayes  and  noes,  which, 
together  with  the  proposed  amendment  or  revision,  shall  be 
entered  in  the  journal. 

Section  6.  Each  amendment  shall  be  considered  and 
voted  upon  separately,  in  each  session  of  the  Legislature  in 
which  it  shall  come  up  for  consideration,  as  herein  provided. 

Section  7.  In  case  of  a  proposed  revision  of  the  Consti- 
tution, each  component  part  of  such  revision  forming  a 
separate  proposition,  shall,  in  like  manner,  be  considered  and 
voted  on  separately,  except  upon  the  final  reading  at  the 
second  session  of  the  Legislature  at  w^hich  such  revision  shall 
be  considered,  when  it  shall  be  voted  on  as  a  whole. 

Section  8.     Any  amendment  or  revision  which  shall  have 
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been  adopted  in  manner  aforesaid  by  two  successive  Legis- 
latures, shall  thereupon  and  without  further  act,   become  a 

» 

part  of  the  Constitution  of  the  Republic. 

The  Constitutional  Convention,  convened  in  Honolulu, 
Island  of  Oahu,  Hawaiian  Islands,  on  30th  day  of  May,  A.  D. 
1894,  pursuant  to  the  provisions  of  Act  69  of  the  Acts  of  the 
Provisioucal  Government  of  the  Hawaiian  Islands,  entitled 
"An  Act  to  Provide  for  a  Constitutional  Convention,"  approv- 
ed the  15th  day  of  March,  A.  D.  1894,  and  pursuant  to  the 
Proclamation  of  the  President  summoning  said  Convention  to 
assemble,  having  framed  and  adopted  the  Constitution  herein- 
before set  forth ;  now  it  is  hereby  declared,  enacted  and 
proclaimed  by  the  Executive  and  Advisory  Councils  of  the 
Provisional  Government  and  by  the  'elected  Delegates,  con- 
stituting said  Constitutional  Convention,  that  on  and  after  the 
Fourth  day  of  July,  A.  D.  1894,  the  said  Constitution  shall 
be  the  Constitution  of  the  Republic  of  Hawaii  and  the 
Supreme  Law  of  the  Hawaiian  Islands. 

Done  in  Convention  by  unanimous  consent  this  third  day 
of  July,  A.  D.  One  Thousand  Eight  Hundred  and  Ninety 
Four,  in  witness  whereof  we  have  hereunto  subscribed  our 
names. 


(Signed  by    the    President    and    other    members    of    the     ^ 
Executive   and  Advisory  Councils    of   the  Provisional  Gov- 
ernment and  by  the  elected  Delegates,  (Constituting  the  Con- 
stitutional Convention.) 


APPRNDIX    D 


%n  Memoriam. 


CHARLES  LUNT  CARTER  AND  HENRY  NORTHRUP  CASTLE. 


The  Supreme  Cour^  opened  at  10  o'clock  on  Tuesday 
morning,  March  19,  1895,  His  Honor  Chief  Justice  Judd,  Mr. 
Justice  Bickerton  and  Mr.  Justice  Frear  were  on  the  bench 
together  with  Judges  Whiting  and  Cooper  of  the  Circuit 
Court,  First  Circuit,  the  occasion  being  the  adoption  of  re- 
solutions on  the  death  of  Charles  Lunt  Carter  and  Henry 
NoRTHRUP  Castle.  Among  those  occupying  seats  in  the 
court  room  were  the  following  members  of  the  Bar : 

S.  B.  Dole,  President  of  the  Republic  and  a  former  Justice 
of  the  Supreme  Court ;  W.  O.  Smith  (Attorney-General),  F. 
M.  Hatch  (Minister  of  Foreign  Affairs),  A.  G.  M.  Robertson 
(Deputy  Attorney  General),  A.  S.  Hartwell,  Cecil  Brown, 
Paul  Neumann,  J.  M.  Monsarrat,  J.  A.  Magoon,  W.  C.  Parke, 
W.  C.  Achi,  J.  H.  Barenaba,  Enoch  Johnson,  J.  K.  Eahookano, 
S.  K.  Kane,  Antonio  Perry  (District  Magistrate),  W.  Luther 
Wilcox  (Hawaiian  Interpreter),  W.  L.  Stanley,  and  G.  de  la 
Vergne. 

Mr.  A.  G.  M.  Robertson  presented  the  following  resolutions : 
Whereas,  The  Almighty  has  been  pleased  to  remove  from 

our  midst  the  Honorable  Charles  L.  Carter,  a  member  of  the 

Hawaiian  Bar : 

liefiolvedy  That  in   the    untimely  death  of  Mr.  Carter  the 

community  has  lost  a  faithful  and  patriotic  citizen,  and  the 

Bar  a  brilliant  and  valujible  member  :' 
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Resolved,  That  we  hereby  express  to  the  family  of  the  de- 
ceased our  sincere  sympathy  with  them  in  their  bereavement : 

Resolved,  That  the  Court  be  requested  to  spread  4;hese  res- 
olutions upon  its  records. 

Mr.  RoBEKTsoN  said  in  presenting  these  resolutions :— May 
it  please  Your  Honors,  at  a  recent  meeting  of  the  Bar,  Judge 
Perry,  Mr.  Kane  and  myselt  were  appointed  a  committee  to 
prepare  and  present  resolutions  concerning  the  death  of  two 
of  the  members  of  our  bar,  Mr.  Charles  L.  Carter  and  Mr. 
Henry  N.  Castle.     This  is  a  sad  proceeding  and  it  is  fitting 
and  proper  that  we,  members  of  the  bar,  should  thus  assem- 
ble and  note  the  passing  in  succession  from  this  life  of  our 
fellow  members.     It  is  sad,  indeed,  when  we  think  that  two 
such  young  men  should  be  taken  from  this  life  just  as  they 
were  entering  upon  careers  so  full  of  promise  of  great  results 
sorrowful  when  we  think  what  might  have  been.     I  will  take 
ihis  opportunity  to  express  my  personal  regret  at  Mr.  Car- 
ter's death.     I  have  known  him  from  boyhood,  and  at  one 
time  we  were  school  mates  together  at  the  Fort  Street  School. 
At  that  time,  if  I  recollect  rightly,  Charles  was  not  of  a  verv 
studious  disposition ;  in  later  years,  however,  he  must  have 
overcome  that  failing,  for  in  his  arguments  at  the  bar  he  was 
always  thorough  and  showed  deep  research.     I  have  not  been 
thrown  in  contact  with  him  in  the  Court,  but  from  what  1 
have  seen  of  him,  I  am  free  to  say  that  he  showed  more  than 
ordinary  legal  ability.    As  a  man,  he  was  manly,  honest,  court- 
eous and  popular ;  as  a  speaker,  he  was  fluent,  graceful  and 
interesting ;  as  one  of  the  recent  Constitutional  Convention 
I  will  remember  him  as  a  powerful  and  useful  member.     His 
tragic  end  was  untimely  and  unexpected ;  but  I  believe,  as  he 
believed,  that  he  was  laboring  in  a  cause  that  was  both  noble 
and  just. 

Mr.  Francis  M.  Hatch  said  : — It  is  fitting  at  this  time  that 
we  should  oflfer  our  slight  tribute  to  the  memory  of  our  de- 
parted friend.  "  Dead  on  the  field  of  honor,"  is  the  proud 
entry  to  be  made  against  the  name  of  Charles  Lunt  Carter. 
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No  words  of  eulogy  can  add  to  the  brightness  of  his  fame. 
His  career  so  full  of  promise,  so  full  of  hope,  his  youth  and 
enthusiasm  was  cut  short  by  an  unflinching  response  to  the 
call  of  duty  at  the  very  moment  when  he  was  entering  upon 
a  professional  success  so  sure  to  follow  obedience  to  the 
high  standard  which  he  set  to  himself  and  which  he  so 
unswervingly  followed.  Few  men  have  more  to  live  for  than 
he  had.  Endowed  so  amply  by  nature  and  possessed  of  all 
that  makes  life  desirable,  a  nature  so  open,  genial  and  so 
sensible  ;  no  finer  type  of  manhood  exists ;  no  more  magnifi- 
cent courage  was  ever  displayed  by  auy  man  in  answer  to  the 
call  of  duty.  Oppressed  as  we  are  at  this  time  by  the  acute 
realization  of  our  personal  bereavement,  we  still  have  the 
consolation  of  the  belief  that  his  name  and  memory  will  re- 
main fresh  when  ours  have  long  since  passed  into  oblivion. 

Mr.  Paul  Neumann  said  : — This  is  an  occasion  that  is  sad 
and  unwelcome  and  yet  gratifying  in  one  aspect,  and  that  is 
that  it  enables  me,  who  may  say  that  I  have  been  personally 
an  intimate  friend  of  our  departed  brother,  to  say  a  few 
words  in  his  praise,  which  need  certainly  not  be  promulga- 
ted by  many  for  it  is  known  to  all.  I  had  the  satisfaction  of 
meeting  Mr.  Carter  when  he  first  struck  out  for  himself  in 
the  profession  in  this  town.  Our  relations  were  naturally 
friendly ;  whether  it  was  an  equality  of  temper  and  disposi- 
tion, at  any  rate  we  fell,  or  I  may  say  rather  glided  into  a 
smooth  groove  of  friendship,  which  I,  on  my  part,  have  never 
had  occasion  to  regret.  It  is  in  working  with  a  man  in  the 
same  harness,  or  being  opposed  to  him  professionally,  where 
probably  all  the  good  and  all  the  indiflfereut  points  of  a  man 
may  be  learned.  It  is  but  little  to  say  that  both  from  tem- 
perament, education,  intellectual  and  physical  qualities  there 
are  few  young  men  of  Honolulu  that  were  the  equal  of  Charles 
Carter.  He  showed  in  his  professional  career  that  serious- 
ness, that  brightness,  that  honesty  and  that  loyalty  to  mat- 
ters confined  to  his  care  which  make  the  perfect  and  the 
virtuous  lawver.  There  is  no  limit  that  we  can  set  to  the 
possibilities  of  this  young  man's  career.     You  all  know  how 
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be  came  to  his  death.  You  know  that  a  sense  of  duty  called 
him  forth  at  the  time  to  take  a  risk  from  which  no  apprecia-' 
tion  of  the  danger  could  have  swerved  him ;  and  that  he  did 
indeed,  that  noblest  thing  that  can  be  expected  of  any  man — 
sacrificed  his  life  when  duty  called.  I  look  upon  the  death 
of  Charles  Carter  as  a  personal  loss  to  me.  Our  associations 
were  of  such  a  nature,  both  professionally  and  socially,  thai 
I  can  candidly  and  sincerely  vow  that  I  had  the  highest  ap- 
preciation both  for  his  character  and  his  attainments.  What 
might  have  become  of  him  we  cannot  say ;  his  book  of  life  is 
closed  and  sealed.  A  loss  it  might  be  truly  said  to  this 
entire  community ;  a  loss  perhaps  to  larger  countries  had  he 
chosen  to  take  up  his  abode  in  other  parts,  not  pent  up  like 
our  little  realm  here ;  and  yet  I  may  say  again,  for  what 
higher  aim  can  any  one  seek ;  what  higher  destiny  fulfill 
than  to  fall  as  a  sacrifice  for  a  good  cause.  Charles  Carter 
had  singularly  and  prominently  noble  qualities.  He  was  Hot 
alone  genial,  as  my  brother  Hatch  has  remarked,  in  his 
intercourse  with  men  of  his  own  station  ;  but  to  those  who' 
were  beneath  him,  and  I  am  sure  that  he  was  devoid  of  that 
servility  to  those  who  were  placed  above  him  in  life's  station,- 
which  is  a  distinguishing  mark  of  a  gentleman.  It  is  a  pity 
that  such  a  man  has  been  cut  off  in  the  prime  of  his  young 
life,  with  all  the  blossoming  possibilities  of  every  success  in 
the  right  direction  before  him.  Under  those  circumstances 
we  are  prone  as  men  to  speak  sentimentally  ;  and  yet  who 
can  without  grief  look  upon  the  position  of  this  young  man  j 
the  success  that  he  had  already  attained  through  his  honest 
endeavors  in  his  profession ;  the  family  that  he  began  to 
rear  around  him  ;  the  affection  of  a  loyal  wife  ;  the  promise- 
of  two  blooming  children.  I  presume  it  is  true  of  Charles 
Carter,  as  it  is  true  of  all  other  men,  that  a  man  is  that 
which  his  breeding,  his  surroundings  and  his  connections 
make  him.  Charier  Lunt  Carter,  the  son  of  a  man  who  cer- 
tainly has  gained  a  great  deal  by  his  untiring  efforts  for  this 
country,  has  followed  the  path  of  his  father.  I  believe  that 
in  spite  of  all  that  selfish  impulse  which  we  have  for  better- 
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ing  our  condition,  there  was  in  bis  heart  a  vast  amoant  of 
love  for  this  country,  and  his  constant  aim  was  how  to 
'  become  useful  to  his  country  and  to  his  neighbors.  It  is  a 
small  tribute,  Tour  Honors,  that  we  can  pay  to  a  member  of 
our  profession,  that,  leaving  aside  our  secular  business  we 
still  devote  this  little  time,  and  call  it  the  ceremony  of  per- 
petuating in  the  records  of  the  Court  the  memory  of  one  of 
our  deceased  brothers.  If  anvbodv  has  deserved  that  at  our 
hands  I  think  it  is  the  deceased  member  of  this  Bar.  I  do 
sincerely  hope  that  to  his  mother  and  his  near  relatives 
consolation  will  come  from  the  fact,  that  no  man  could  have 
lived  much  better  and  no  man  could  certainly  have  died 
better.  To  his  wife,  may  I  express  the  hoi)e  that  you  join 
with  me  in  wishing  that,  that  which  she  has  lost  in  this 
sacrifice,  will  be  made  up  to  her  in  the  promise  that  her 
children  give  her. 

Mr.  S.  K.  Kane  said : — As  it  is  written,  "  Man  born  of 
woman,  his  days  are  few  and  fall  of  trouble.*'  It  falls  to  the 
lot  of  every  man  to  die.  We  have  assembled  here  to  offer 
this  resolution  as  a  tribute  to  the  memory  of  our  departed 
brother.  We  all  mourn  the  loss  of  a  promising  j'oung  man 
like  Charles  Carter  cut  off  in  the  midst  of  his  career.  His 
death  was  unexpected  and  sudden.  I  consider  that  the 
Court  and  the  Bar  have  lost  a  verv  valuable  member.  We 
all  know  the  able  manner  in  which  he  conducted  all  his 
business.  Charles  Carter  has  gone  in  response  to  a  summons 
that  we  are  all  liable  to  have  served  upon  us.  It  is  not  long 
ago  that  one  of  the  judges  of  this  Court  went  in  response  to 
a  summons  of  this  kind  and  later  on  one  of  the  clerks ;  and 
now  summons  has  again  been  served  upon  a  member  of 
the  bar. 
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Mr.  A.  Perry  presented  the  following  resolutions  : 

Whereas,  it  has  pleased  Almighty  God  to  remove  from  our 
midst  Henry  Northrup  Castle,  a  member  of  the  Hawaiian 
Bar; 

Resolved,  That  we,  the  members  of  the  said  Bar,  hereby 
express  our  appreciation  of  the  fact  that  in  his  passing  away 
a  great  loss  has  befallen  us,  the  loss  of  one  who  devoted  his 
whole  life  to  most  diligent  and  faithful  study,  and  who  suc- 
cessfully directed  the  energies  of  his  clear  mind,  the  better 
equipped  by  such  study,  to  the  well  being  and  advancement 
of  the  people  of  Hawaii,  and  who,  ever  keeping  in  view  and 
acting  upon  the  principle  that  the  highest  aim  in  life  is  the 
performance  of  duty,  met  his  death  while  answering  the  call 
of  such  duty ; 

Resolved,  That  we  deeply  mourn  his  loss,  and  that  our 
sympathy  goes  out  to  his  bereaved  relatives  in  this  their 
hour  of  aflBiction ;  and  further 

Resolved,  That  we  ask  that  these  resolutions  be  spread 
upon  the  minutes  of  this  Court. 

Mr.  Perry  said  in  presenting  these  resolutions : — May  it 
please  the  Court :  As  a  member  of  the  committee  already 
referred  to,  it  becomes  my  sad  duty  to  present  resolutions 
relative  to  the  death  of  Henry  N.  Castle,  an  attorney  of  this 
Court.  In  proceeding  to  do  this,  my  attention  is  once  again 
forcibly  called  to  the  fact  that  there  are  occasions  when  it 
behooves  us  to  rest  a  moment  from  the  pursuit  of  our 
ordinary  vocations  and  reflect  upon  the  uncertainties  of  life, 
reflect  upon  the  fact  that  sooner  or  later  the  existence  of 
each  one  of  us  here  in  this  world  must  come  to  an  end  and 
obedience  be  given  to  the  summons  of  the  Almighty.  On 
such  an  occasion,  when  one  of  our  number  has  been  called 
away,  we  are  wont  to  meet  and  pay  tribute  to  his  memory, 
giving  expression  to  the  thoughts  that  come  upon  us  in. 
regard  to  those  traits  which  characterized  him  during  life. 
And  in  regard  to  Henry  Castle,  that  characteristic  of  the  man 
which  stood  out  most  prominently    was,  it  seems  to  me,  a 
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coDstaut  desirp  and  endeavor  to  do  that  which  he  believed  to 
be  his  duty.  Although  for  several  years  a  member  of  the 
Bar,  he  did  not  enter  upon  the  active  exercise  of  his  profes- 
sion. That  as  a  practicing  attr)rney  of  this  Court,  he  would 
have  achieved  great  success,  none  of  us  who  knew  him  doubt. 
He  preferred,  however,  to  employ  his  time  and  his  talents^ 
while  in  the  Hawaiian  Islands,  in  a  manner  in  which  it 
seemed  to  him  that  he  could  be  of  greater  benefit  to  the 
community.  That  he  chose  wisely  and  that  good  results 
attended  his  efforts  in  behalf  of  the  people  of  these  Islands, 
it  is  needless  to  assert.  His  natural  gift  of  a  bright  mind  he 
reinforced  with  many  years  of  patient  research  and  close 
study  in  the  higher  branches  of  learning.  But  to  his  scholar- 
ly attainments  I  shall  not  attempt  to  refer,  for  others  are 
present  far  better  qualified  to  do  so. 

It  was  in  quest  of  further  knowledge  and  in  pursuance  of  a 
plan  of  study  long  since  laid  out,  that,  in  1894,  he  left  for 
Germany.  At  the  time  of  his  departure,  peace  and  quiet 
prevailed  in  Hawaii  and  there  were  no  indications  that  extra- 
ordinary services  would  soon  be  required  of  her  citizens.  In 
that  belief,  then,  he  left.  Not  many  months,  however, 
had  elapsed,  when  the  telegraph  brought  him  the  news  of  the 
recent  uprising.  There  in  Europe,  his  desire  for  the  safety 
and  the  prosperity'  of  the  Republic  without  doubt  was  strong 
and  undiminished  by  distance,  and  when  an  obstacle  was  at- 

ftp* 

tempted  to  be  thrown  in  the  path  of  its  onward  progress,  he 
lost  not  a  moment  in  going  to  the  rescue.  That  he  took 
passage  towards  Honolulu  on  the  first  available  ship,  and 
how  it  was  that  that  ship's  voyage  came  to  an  abrupt  termi- 
nation, involving  the  loss  not  only  of  himself,  but  of  almost 
all  on  board,  we  have  heard.  Suffice  it  to  say,  that  his  was 
a  death  met  while  in  the  fulfillment  of  a  noble  purpose,  the 
purpose  to  place  himself  as  soon  as  possible  where  he  could 
perform  to  the  fullest  extent  his  duty  as  a  citizen  of  this 
country.     "Duty,"  certainly,  was  his  watchword. 

Mr.  A.  S.  Hartwell,  said  : — In  the  history  of  every  nation 
that  is  worthy  of  being  called  a  nation,  there  are  times  when 
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every  man  counts.  At  such  times  it  is  not  position ;  it  is  not 
wealth  ;  not  scholarship,  nor  letters  which  is  wanted  or  which 
tells  the  most, — it  is  the  man  himself.  It  was  the  good 
fortune  of  our  friend  Henry  Castle,  as  it  was  of  Charles 
Carter,  that  he  could  and  did  devote  himself  to  the  grand 
work  of  purifying  and  ennobling  the  national  life  of  the 
country  of  his  birth.  Each  of  them  believed  that  Hawaii  was 
worth  living  for  and  worth  dying  for. 

On  receiving  news  by  telegraph  that  his  country  was  im- 
perilled, Henry  Castle  laid  aside  his  cherished  plans  of 
travel  and  study  abroad,  and  at  once  took  passage  for  home 
on  the  vessel  on  which  he  lost  his  life.  For  what  he  correct* 
ly  understood  to  be  the  cause  of  civil  liberty,  of  law  and 
public  order,  he  would  as  freely  offer  up  his  life  in  battle, 
as  he  in  fact  did  do  upon  that  ill-fated  streamer  "  Elbe." 

My  first  thought  of  Henry  Castle,  then,  is  of  a  brave, 
public  spirited  patriotic  man.  He  appeared  to  me  to  be  an 
ideal  scholar.  Kank  and  wealth  were  of  no  concern  to  him. 
His  mind  was  acute  with  a  power  of  analysis  and  logic 
which  I  have  rarely  seen  surpassed  or  even  equalled. 

Few  of  you,  I  think,  knew  him  as  a  lawyer,  for  he  was  in 
practice  a  very  short  time ;  but  no  one  who  talked  law  with 
him  after  his  return  from  the  Harvard  Law  School  could  fail 
to  see  that  he  knew  and  understood  law ;  that  he  was  a 
student  on  whom  had  shone  some  portion  of  the  **  gladsome 
light  of  jurisprudence ;"  that  he  had  fed  and  thriven  upon 
the  strong  meat  of  the  common  law.  From  conversations 
with  him  shortly  after  his  return  here,  it  both  surprised  and 
delighted  me  to  see  how  far  he  had  gone  into  the  philosophy 
of  law ;  how  far  he  had  succeeded  during  his  study  at  that 
famous  law  school  in  assimilating  that  portion  of  the  law 
which  has  been  reduced  to  system  in  grasping  its  fundamen- 
tal principles.  But  law  was  more  attractive  to  him  as  a 
study  than  for  practice  at  the  bar.  As  years  went  by,  he  set 
before  himself  a  high  ideal  of  journalism,  and  his  belief  was 
that  he  could  accomplish  more  in  life  by  fitting  himself  to  be 
a  highly  trained  journalist  than  in  the  practice  of  the  law. 
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pestuoua  sea ;  doubtless  locked  in  the  tenderest  and  last  em- 
brace, breathing  a  prayer  for  all  the  loved  ones  left  behind, 
father  and  daughter  sank  beneath  those  cruel  waves. 
Above  the  storm  we  hear  in  fancy  the  sweet  refrain : 

*'  And  8Uoh  the  trust  that  still  were  mine, 
**  Though  stormy  winds  sw^eep  o'er  the  brine. 
*'  Or  though  the  tempest's  fiery  breath 
*'  Roused  me  from  sleep  to  wreck  and  death, 
"In  ocean's  cave  still  safe  with  Thee, 
*'The  germ  of  Immortality." 

It  was  not  our  good  fortune  to  have  met  him  often  in  the 
forum  ; — his  work  in  this  direction  was  scarcely  yet  begun  ; 
but  his  rare  combination  of  mental  and  bodily  gifts,  his  high 
intellectual  attainments,  his  uncompromising  stand  for  truth, 
and  right,  make  it  certain  that  a  brilliant  career  was  in  store 
for  him  at  the  bar,  and  enables  us  to  confidently  assert  that 
there  was  no  position  of  honor  or  trust,  that  this  nation 
could  bestow,  beyond  his  reach. 

Henry  N.  Castle  was  cut  off  in  the  prime  of  health  and 
mental  endowment.  A  dutiftil  son,  a  loving  husband,  an 
affectionate  father,  an  honored  and  distinguished  member  of 
society,  one  who  was  in  every  way  worthy  of  the  proud  name 
he  bore.  His  martyrdom  was  not  the  less  complete  because 
he  did  not  die  in  the  clash  of  battle. 

As  long  as  the  story  of  Hawaii's  constitutional*  triumph 
hliall  be  told,  the  name  of  Henry  N.  Castle  will  stand  boldly 
forth  in  the  front  ranks  upon  the  roll  of  honor. 

I  am  proud  of  being  permitted  the  honor  of  seconding 
these  resolutions. 

Mr.  W.  O.  Smith  said  : — We  have  met  on  former  occa- 
sions here,  but  none  I  think,  quite  so  sad  as  this.  We 
iit^ver  before  have  had  occasion  to  meet  to  pay  tribute  to 
two  of  our  members  at  one  time  and  I  think  never  before  to 
members  so  young  in  years.  This  Court  and  Bar  have  met 
to  do  honor  to  the  memory  of  distinguished  judges,  the  por- 
traits of  whom  we  see  about  us,  and  to  members  of  the  bar ; 
but   nearly   all   were    men   either  well   advanced   in  years  or 
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past  the  prime  of  life.  It  comes  with  a  greater  shock  and 
perhaps  it  teaches  a  greater  lesson  to  us,  in  the  fact  that 
while  in  youth  and  health  and  vigor,  the  summons  is  liable 
to  come  ;  and  while  our  thoughts  turn  with  sadness  to  all 
this  suffering ;  the  terrible  suffering  of  the  last  hours  of  our 
brother  Carter  and  what  must  have  been  the  terrible  life 
struggle  of  our  brother  Castle,  we  glory  in  the  courage,  in 
the  self  sacrifice  which  prompted  them  both.  It  seems  to 
me  that  perhaps  the  greatest  lesson,  which  we  should  con- 
sider and  which  should  leave  its  impress  upon  our  minds 
and  our  hearts  is  their  devotion  to  their  profession  and 
work.  It  requires  a  high  order  of  courage  to  face  death  on 
the  battle  field ;  to  face  death  on  the  boundless  sea,  but  it 
requires  higher  courage  to  be  faithful  in  the  practice  of  the 
profession  day  by  day,  with  the  temptations  that  come,  often 
unseen,  unknown  to  others ;  and  to  be  faithful  in  practice 
before  this  Court,  to  the  high  trust  committed  to  the  mem- 
bers of  the  bar,  may  perhaps  require  a  courage  of  a  higher 
order  even  than  the  other.  In  the  sacrifice  made  by  brother 
Carter  we  cannot  lose  sight  of  the  fact  of  the  great  service 
which  he  rendered  to  this  country.  In  a  recent  speech  made 
by  the  eminent  Senator  Morgan  before  the  United  States 
Senate  in  regard  to  matters  so  deeply  important  to  the 
present  and  future  welfare  of  this  country,  he  referred  wi<?h 
great  earnestness  to  the  fact  of  the  sacrifice  made  by  Cb*^ies 
Carter,  with  whom  he  was  acquainted  ;  and  that  sacrifP'^has 
had  great  effect  upon  the  Mother  Country  to  who^  ^e  are 
looking  and  upon  whom  we  so  depend.  Little  "^^  thought, 
when  this  Court  met  at  its  last  term,  tha^^©  should  be 
called  to  mourn  the  death  of  two  of  our  j>*^^ber8,  especially 
of  members  who  had  such  promise  ^  ^^^8  "^®  ^^^  years 
before  them.  While  we  re^spv^c'i  ajr^  ^"^^^^  ^'^eir  physical 
courage,  let  us  also  dcfc>t)nor  to  tha^,?^^^^g®  "^^^^^^  ^^de 
them  faithful  men  in  'their, profession. 

Associate  JusTicf'.  Frear  said :— I  take^j®^®"^®  ^^  *l>^s 
occasion  to  pay  mj*  tribute  in  honor  of  the  IS^^^^J  ^^  ^^^^ 
Charles   Carter   aj'id   Henry   Castle.     I   was   pectiTa^y  ^"^" 


/ 

^ 


/ 


4 

/ 


788  APPENDIX  D. 

pressed    with    the  death   of  each    of   these  gentlemen,    not 
merely  because   of  the   tragic  nature   of  the  death  in  each 
instance,  nor  because  they  were  members  of  the  same  pro- 
fession ;  but  because  they  were  such  dear  and  valued  per- 
sonal friends,   both   young  men  of  nearly  the  same  age  and 
who  had  in  many  respects  the  same  aims  and  purposes  in 
life.      I    have    known   each    of   these   gentlemen  for   nearly 
twenty-five  years ;  our  acquaintance  dating  from  early  child- 
hood.    Unfortunately  I  have   not  been  thrown  so  much  with 
Charles  Carter  on  account  of  his  residing  in  a  different  part 
of  the  city  and  his  being  educated  at  a  different  school  and 
for  one  reason  and  another ;  but  with  Mr.  Castle  I  attended 
school  for  many  years ;  recited  in  the  same  classes ;  tramped 
through   the    mountains    with    him,    and    played    with    him 
almost  daily  in  our  homes.     I  may  say  unhesitatingly  from 
my   acquaintance  with  each   of  these  gentlemen,   that  they 
have  lived  lives  of  unusual  honor  and  usefulness.      The  loss 
to  this  bar  is  great.     Seldom  is  a  bar,  especially  one  of  so 
few  members  as  this,  called  upon  to  take  action  of  this  kind 
upon  the  death  of  two  of  its  members;  members  of  such 
usefulness ;  such  high  ideals  and  members  so  young  in  age. 
This  bar  can  ill  afford  the  loss.     These  men  were  different  in 
many  respects  and  yet  like  in  many  respects.     They   were 
courageous  and  industrious,  both  useful,  both  noble  in  cbarac- 
te».     The  one  was  of  a  judicial,  I  may  say,  turn  of  mind ;  of 
a  p^losophical  and  scholarly  turn  of  mind — Mr.  Castle,  the 
other,  naa  of  a   more    practical    turn    of  mind.     Each   was 
eminently  qualified  for  the  pursuit  of  his  chosen  field  of  life 
outside  of  ti-^  profession  of  th©s^w,  for  neither  of  these  men 
confined  themb.|yQg  ^  jj^q  mere^ractice  of  the  law  or  the 
pursuit  of  persona  interests ;  ^a'ch  gave  largely  of  time  as 
well  as  energy  for  tht^p^j^i^  .uCV^rests ;  the  one  in  the  field  of 
journalism   more  pajfeulftrly,  ana\  t^e  other  in  the  field  of 
statesmanship.       j^^    j^^,^   jg   great   ii^i   each   instance,   not 
uiierely  to  p^rsgg,!  friendb  ,  not  merely  fc  >  the  profession,  but 
to  the  public^^  j^^.^^      Neither  lived  his  life  in  vain,  and  in 
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death,  as  in  life,  in  each  instance,  who  can  say  how  much  has 
been  accomplished  or  will  yet  be  accomplished. 

Chief  Justice  Judd  said :  Every  man  loves  his  country 
— but  permit  me  to  say  that  I  think  that  patriotic  attach- 
ment to  the  land  of  his  birth  is  peculiarly  ardent  in  the  sons 
of  Hawaii.  As  a  class  they  have  been  willing  to  forego  their 
own  ease  and  the  advancement  of  their  personal  interests  in 
order  to  secure  good  government  for  the  land  of  their  love. 
They  have  given  their  time  and  strength  to  the  public  service. 
They  have  been  in  times  of  great  peril  ready  to  fight,  and  if 
need  be,  to  die  for  their  country. 

Of  such  material  were  the  two  sons  of  Hawaii,  of  whom 
you  have  been  speaking. 

In  the  hands  of  such  men  as  Charlie  Carter  and  Henry 
Castle  the  future  of  Hawaii  fs  assured^  With  both  of  these 
memK^rs  o^^  our  barr-wowt'^rrTliant  and  promising  careers 
havf  j  [)/  ^^  .ddenly  arrested  by  the  haud  of  death.  Let  us 
ch^^rish  {  memories  and  let  their  lives  and  their  heroic 

d^atl^s  Q^^^^^^^  *lie  youth  of  to-day  to  cultivate  the  same 
-'Pirit  of  --^^^fcriotism  and  self  abnegation  that  has  made  their 

Threso''^'**^^'*®  *^^®  ordered  to  be  recorded  on  the  minutes 
of  this  t^«'*^ 
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BATE LAW,  3  :  REPLEVIN,  2,  3 :  NEW  TRIAL. 

AGENT. 

1.  Acting  for  all  parties  in  interest.     Lopez  r.  Soy  Young,  116. 

2.  Exceeding  his  authority.    16.,  117. 
AGREEMENT,    see  CONTRACT. 

AMENDMENT,    *'     APPEAL,  16  :    HUSBAND    AND   WIFE,  4,  8 : 

JUDGMENT,  7  :  PLEADING,  3  :  RULE  OF  COURT,  2. 
APPEAL. 
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4.  Appeal  bond  held  insufficient.     lie  Iluhashy  45. 
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interlocutory  order.  Gov,  v.  Ah  Tin,  164 :  Gov.  v.  Smith,  178 : 
Brown  v.  Carvalho,  180 :  Gov.  v.  Heririg,  187 :  Gov.  v.  Poor,  218  : 
Est.  Banning,  357,  359 :     Gov.  v.  Aloiau,  401. 
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8.  In  action  for  summary  possession  of  land,  appeal  dismissed  for  fail- 
ure of  appellant  to  file  statutory  bond.   Kualana  v,  Yong  Yowig^  225. 

9.  Rule  as  to  Probate  Appeals  to  Jury.    Est,  Banning j  253. 

10.  Order  of  Probate  Judge,  though  discretionary,  held  appealable. 
Est.  McOreio,  426. 

11.  No  appeal  lies  to  Circuit  Court  from  order  of  Circuit  Judge  refusing- 
to  revoke  probate.    Est  Akahi^  610. 

12.  Exceptions,  not  appeal,  is  the  method  for  carrying  it  up  to  Supreme 
Court.    76. 

13.  Qualification  of  Circuit  Judges,  who  made  orders  or  gave  evidence 
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not  to  appellee.    Murray  v.  CoUmm,  424. 

16.  In  bankruptcy  case,  objections  not  made  in  lower  court  are  not  con- 
sidered on  appeal.    Re  2hi  Wo  Chnn  Co,,  510. 

16.  Case  remanded  to  lower  court  for  amendment.    Ih, 
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ESTOPPEL,  6:  BANKRUPTCY,  7:  EXCEPTIONS:  WRIT 
OF  ERROR:    HUSBAND  AND  WIFE,  7,  10. 
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TRIAL,  8. 
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18 :     PLEDGE  :     PROBATE  LAW,  1,  6. 
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Young,  116. 

BAIL,  see  CRIMINAL  LAW,  14. 

BANKRUPTCY. 

1.  Court  in  Bankruptcy  can  decide  disputed  claim.    Be  Tat  Lung,  128. 

2.  Insolvency  is  pre-requisite  to  voluntary  bankruptcy.     Be  Aldrich^ 
237. 
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3.  Creditors  must  show  either  solvency  or  misconduct  of  bankrupt,  i^ 
order  to  prevent  his  voluntary  bankruptcy.     lb. 

4.  Deed  made  two  years  before  bankruptcy,  by  bankrupt  to  his  inten- 
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He  Richardson^  488. 
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deed  of  assignment,  considered.     Ahlo  r.  Tai  Luny^  279. 
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Bishop  v.  Kala,  VII.,  590:     Hayselden  v.  Wahineaea,  56. 
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CASES,  IN  HAWAIIAN  REPORTS,  APPROVED,  Etc- 
Oantle  v.  Bowler,  VIII.,  366:    Mellis  v.  Kunuiakea,  42. 

*'         Kapena,  V.,  27:    Hospital  v.  Collector,  581. 
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Kaona,  III.,  118:         ''  Tokuji,  W9. 

Leong  Mau,  VIII.,  839:  Gov.  v.  Caecires,  540. 

Macfarlane,  VII.,  352:  '*         Gertz,  290. 

Maikai,  VI.,  146:  "         Mura,  430. 


"  Manner,  III.,  389:  "         Oishi,  644. 

**  Poor,  IX.,  218:     Est.  Banning,  358. 


Reeve,  VII.,  313,  336:    Gov.  v.  Tokuji,  549. 
Smith,  IX.,  178:     Brown  v.  Carvalho,  180. 
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Kaheana  v.  Nalimu,  VIII.,  227:     Murray  v.  Colburn,  426. 
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Knudsen  v.  Stolz,  VIII.,  81:     Parker  v.  Shaw,  408. 
Lewis  V.  Ins.  Co.,  IV.,  377:     Est.  Kamaka,  2.>0. 
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Re  Election  Law,  VIII.,  602:     Bowler  v.  Mclntyre,  3(ks. 

' '  Kameeu i ,  V I . ,  542 :     Ward  v .  Kaman ao u  1  u ,  62 1 . 

''  Rhodus,  VI.,  343:     Re  Sheldon,  39. 

''  Richardson,  VI.,  216:     Hospital  v.  Collector,  5S:». 

•'  Sheldon,  IX.,  32:     Gov.  v.  Hering,  170. 
"      *'      Re  Walker,  172. 

**  ,  see  Estate  of:    Bankruptcy  of: 

Receivers  v.  Widemann,  IX.,  685:     Wuudenborg  v.  Campbell,  207- 
Regina,      see  Government. 
Republic,      ''  " 

Rex, 

Rickard  v.  Conto,  V.,  507:     Est.  Kamaka.  25(K 
Riemenschneider  v.  Kalaehao,  V.,  550:     George  v.  Holt,  148. 
Rose  v.  Smith,  V.,  380:     Kaleialii  v.  Grinbaum,  215. 
See  Hop  v.  Parke,  VI.,  688:     Norris  v.  Herblay,  515. 
Sherman  v.  Harrison,  VIT.,  6(>4:     Dowsett  v.  .Tones,  547. 
The  King,         see  Government. 
The  Queen,         "  " 

The  Republic,    '' 

Vierra  v.  Hackfeld,  VIII.,  438:     Pahukula  v.  Maguire,  (583. 
Watson  v.  Watson,  TX.,  889:     Spreckels  v.  Macfarlane,  418. 
Wilfong  v.  Bailey,  HI.,  479:     Lonoaea  v.  Wailuku  Co.  660. 
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CASES,  IN  HAWAIIAN  REPORTS,  APPROVED,  Etc. 
Wing  Wo  Chan  v.  Gov.,  VII.,  498:    Gov.  v.  San  Tana,  109. 
Wong  Kim  v.  Kioula,  IV.,  504:    Lonoaea  v.  Wailuku  Go.,  057. 
Wood  V.  Elderton,  II.,  80:     Morse  v.  Robertson,  190. 
CERTIORARI.    Aldvich  u.  Qimmi  Judge,  470. 
CHATTEL  MORTGAGE,  see  MORTGAGE. 
CHILD,  "•    PROBATE  LAW,  11. 

CHOSE  IN  ACTION,  ''■    PROBATE  LAW\  5. 

CLERK  OF  COURT. 

1.  Making"  minutes  and  filing  papers.     Walker  r.  Peleramu  95. 

2.  Drawing-  jury.     Gov.  v.  Ciiecires,  540. 

8.     Appeal  Bond  should  be  to  him.     Murray  v.  Colburn,  424. 

4.  Entering  judgment:  See  JUDGMENT.  4. 

5.  "•        verdict:  *'     VERDICT,  1. 

0.  Accounts  with  Attorneys:       *'     COSTS,  3. 

7.     Deputy  Clerk  removed  for  cause.     Re  Wundenberg,  081. 

COLLATERAL  SECURITY,     see  MORTGAGE:     PLEDGE. 

COLLECTOR  OF  CUSTOMS,     ''    HOSPITAL     TAX:      RP:VENUE 

LAWS. 

COMMISSION,  '^     CRIMINAL  LAW,  19:  PROBATE 

LAW,  20. 

COMMITMENT,  *'     CRIMINAL  LAW,  20. 

COMMON  LAW,  /^     EQUITY:     STATUTE. 

CONFESSION,  ''    CRIMINAL  LAW,  22. 

CONSIDERATION,  ''     DEED:    NF:G0TIABLE  INSTRU- 

MENT. 

(CONSPIRACY,  *^     CRIMINAL  LAW,  23. 

CONSTITUTION,  '^    STATUTE.* 

CONSTRUCTION,  ^*     CONTRAC^T  :      DEED  :      LAND  : 

STATUTES :     WORDS. 

CONTEMPT. 

1.  Executory  and  Advisory  Councils  can  punish.     Be  Slieldo)!,  30. 

2.  Warrant  from  Councils  held  legal.     lb. 

3.  Bankrupt  punished  for  disregarding  order  of  Ke  Exeat.    lie  Aldrich 
470. 

4.  Merits  of  the  Ne  Exeat  order  cannot  be  considered  in  the  proceed- 
ings for  contempt,     lb. 

CONTRACT. 
1.     Demurrei   sustained  to  declaration  in  damages  for  bread:  of  con- 
tract.    RaivUns  r.  Soap  Co..  20:]. 
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CONTRACT. 

2.     See    CARRIER:     DAMAGE:    REPLEVIN:     SPECIFIC    PER- 
FORMANCE. 
CORPORATION,  see  PLEDGE. 
COSTS. 
L    Costs  of  depositions,  not  used  at  trial,  taxed  to  losing  party.     Fos^ 
ter  V.  Hayward^  563. 

2.  While  demurrer  was  pending^,  party  demurring  had  no  right  to 
bring  witnesses  from  another  district  and  keep  them  waiting  for 
trial.     Ohera  v.  Ackerman^  599. 

3.  Clerk  can  keep  a  running  account  with  attorneys  for  deposits  for 
costs.    Pahukula  i\  Maguire,  632. 

4.  See  PROBATE  LAW,  23. 
COTENANCY,  see  DEED,  7:     PARTITION. 
COUNCILS,  "•    GOVERNMENT,  2,  3,  4. 
COURT. 

A.  Supreme:    B.  Circuit:    c.  District:    D.  Court  and  Jury. 

A.    Supreme  Court. 
L     Rehearing:     When  granted.     Wundenberg  v.  Campbell,  211:     Cum- 
arinos  t\  Kidwelly  335. 

2.  Court  does  not  take  jurisdiction  by  stipulation,  when  it  is  not  con- 
ferred by  statute.    Estate  of  Espinda,  344. 

3.  Disqualifications  of  Circuit  Judges  to  sit  on  appeal.  Estate  of  Ban- 
ning, 354. 

4.  See  APPEAL:  CLERK:  RULE:  PROBATE  LAW:  CRIMI- 
NAL LAW. 

B.  Circuit  Court. 

5.  Unfinished  business  at  date  of  Judiciary  Act.  Estate  of  Kealiiaho- 
nui,  675. 

6.  See  APPEAL:  CLERK:  RULE:  PROBATE  LAW:  CRIMI- 
NAL LAW. 

C.  District  Court. 

7.  Summary  Possession  of  Land.  Kualana  v.  Yong  Young,  226:  Ward 
V.  Kamanaoulu,  619. 

8.  See  APPEAL:     CRIMINAL  LAW:    TRESPASS. 

D.    Court  and  Jury. 

9.  Instructions,  written  or  oral.     Ahlo  v,  Tai  Lung^  274. 

10.  Misconduct  of  jury.    Kaanaana  r.  Keahi,  318. 

11.  See  CRIMINAL  LAW,  6,  18,  31,  57  to  61,  89:     EXCEPTIONS: 
NEW  TRIAL:     VERDICT. 
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CRIMINAL  LAW. 

1.  Accessory.    Gov.  v.  Oishi^  644:    See  post  No.  79. 

2.  Acquittal  differs  from.  Noll.  Pros.    16.,  644. 

3.  Adultery.    Chv,  v.  Kamakuuila,  607. 

4.  Affidavit.    See  AFFIDAVIT. 

6.    Appeal  lies  only  from  final  decision.    Gov.  v.  Ah  Un,  164:     Chv.  v. 
Smith,  178:    Gho.  r.  Heringy  187:     Gov.  v.  Poor,  218:    See  post  No.  7. 

6.  Appeal.    None  to  a  Circuit  Judge,  jury  waived.    Ah  Ping  v.  Gov.^ 
284. 

7.  Appeal,  on  point  of  law.    Gov.  v.  Aloiau,  400:    Gov.  v.  Friedenburg, 
627:    See  APPEAL,  7,  17. 

8.  Appeal.    Notice  must  be   written.    Gov.  v.  Sam  Gee,  231:    See 
APPEAL,  6. 

9.  Appeal  may  be  for  mitigation  of  sentence,  after  plea  of  Guilty « 
Gov.  V.  Mura,  428.  / 

10.  Argument  of  Counsel.    Gov.  v.  Gertz,  290. 

11.  Arrest  without  warrant.       "    v.  Caccires,  528. 

12.  Arrest  of  Judgment.  **    r.  Hering,  190:    See  JUDGMENT, 

3,  8,  10. 

13.  Assault  with  Weapon.    Re  Titcomb,  131:    Gov.  v.  Pahid,  604. 

14.  Bail.    Be  Walker,  175. 

15.  Censure  to  Counsel.    Gov.  v.  Machado,  222. 

16.  Charge  in  Lower  Court.      "    r.  Hering,  188. 

17.  Circuit  Court  can  grant  new  trial.     Gov.  v.  Tokuji,  548:     Gov.  d. 
Hang  Fook,  553. 

18.  Clerk  op  Court,  drawing  jury.    Gov.  r.  Caecires,  540. 

19.  Commission  of  Judge.    Gov.  v.  Oishi,  646. 

20.  Commitment  is  to  next  term  of  Court.    Gov.  v.  Poor,  295. 

21.  Common  Nuisance,  see  post,  No.  73. 

22.  Confession.    Gov,  v.  Tokuji,  551. 

23.  Conspiracy.    Re  Walker,  171. 

24.  Date  of  Offense.     Ghv.  v.  Kamakauila^  607. 

25.  De  Facto  Judge.    Gov.  v.  Oishi,  646. 

26.  Demurrer  to  charge  in  District  Court.     Gov.  v.  Ah  Vn,  164:     Gov. 
V.  Smith,  178. 

27.  Demurrer  to  Indictment.    Gov.  v.  Hering,  186. 

28.  Demurrer  to  Indictment:    No  exceptions  to  overruling.     Gov.  v. 
Poor,  218:    See  ante.  No.  5. 

29.  Discharge  of  accused  on  appeal.    Gov.  v.  Aloiau,  401. 

30.  Discrediting  a  witness.     Gov.  v.  Aloiau,  399:     Gov.  r.  Tokxiji,  552. 
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CRIMINAL  LAW. 

81.  Discretion  as  to  excusing  jurors.    Gov.  v.  Ga-tz^  289. 

82.  Discretion  as  to  change  of  venue.    Gov.  v.  Mossminu  360. 
88.     Discretion  as  to  granting  new  trial.     Gor.  v.  Hapa^  626. 

84.  Disorderly  House.    Gov.  v.  Wery,  228. 

85.  Distilling.    Gov.  v.  Sftknhachi,  387. 

86.  Embezzlement.    Gov.  v.  Len  Tai,  71:    Gov.  r.  J/osmh/i/i,  8(>o. 

87.  Escape.    Gov.  v.  Stone,  363. 

88.  Evidence.    Dying  declarations.     Gov.  v.  llerhiy,  188. 

89.  Evidence  of  importation  of  goods.     Gov.  v.  Gertz,  294. 

40.  Exceptions  to  overruling  of  demurrer  do  not  susj^end  trial,     ^tnr. 
V,  Hei-ing,  187. 

41.  Exceptions  to  overruling  of  demurrer  cannot  be  heard  till  after 
final  disposition  of  case.     Gov.  r.  Poor,  219:    see  ante  No.  5. 

42.  Exceptions  noted  too  late.    Gov.  v.  Machado,  222. 

43.  Exceptions  must  be  taken  to  order  granting  or  refusing  new  triaL 
Gov.  V.  llupa,  626. 

44.  Former  Acquittal.    Gov.  v.  Poor,  2^)o. 

4o.    Gaming.     Gov.  v.  Ah  Hum,  97:     Gov.  v.  AJoiau,  Hdi). 

46.  Importation  of  Goods.    See  (uUe  No.  39. 

47.  Indictment.    Name  of  accused.     Gov,  v.  Hcnng,  184. 

48.  Indictment.    Effect  of  quashing.     Gov.  v.  Poor,  2^)5. 

49.  Indictment.     Objections  to  form  considered,     (tov.  v.  (\ucirtn.  .52.*^: 
Gov.  V.  Gallagher-,  o88:    See  ante  No.  27,  No.  28. 

00.  Instigation.    Gov.  v.  OiM,iS^\. 

01.  Intent  of  accused.     Gov.  v.  (krtz,%)\. 

02.  Interpreter's  Evidence.    Gov.  v.  Uen'vg,  188. 
')8.  Jeopardy.    Gov.  v.  Poor,  2^)5. 

o4.    Joinder  of  Defendants.    Hang  Fook  v.  r/or.,  o93. 
5.5.    Judge.    See  ante.  No.  19. 

56.  Judicial  Notice.    See  ante,  No.  19. 

57.  Jury.     Objections  to  panel.     Gov.  v.  (i( rtz,  288:     Gov.  r.  Cmvitts, 
540:    See  C:OURT. 

58.  Jury.     Challenges.     Gov.  v.  Cacdres,  540. 

59.  Jury.     Misconduct  of.    Gov.  v.  Pahia,  (m:    See  CO  CRT,  10:    NEW 
TRIAL,  5,  7. 

60.  Jury.     Bias  of,  as  ground  for  new  trial.     Gov.  v.  Hapa.  622:     See 
ante.  No.  59:     Post,  No.  89. 

61.  Jury  cannot  be  waived  on  appeal,     yih  Ping  v.  Gov.,  284. 
(52.     Language.     Hawaiian  names.     Gov.  v.  OhJu\  647. 
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CRIMINAL  LAW. 

(J3.    Larceny.    Gov.  v.  Mcichado,  221:    Gov.  i\  Mum,  42H. 
64.    Libel.    Gov.  v.  Smith,  178,  257. 

<>5.  Liquor.  Gov.  v.  San  Tana,  106:  Gov.  v,  Sakuhachl,  387:  (ror.  v. 
Friedenburg,  626. 

66.  Maiming.    Gov.  v.  Gallagher,  587. 

67.  Manslaughter.    See  Post,  No.  69. 

68.  Mitigation  of  Sentence.    Gov.  v.  Mura,  428. 

69.  Murder.    Gov.  v.  Htnng,  181:     Gov.  v.  Caecires,  522. 

70.  Name  of  accused.    Gov.  v.  Hering,  184:     Chv.  v.  Oishi,  647. 

71.  New  Trial  can  be  granted  by  Circuit  Courts.  Gov.  v.  Tokuji,  549: 
Giyv.  V.  Hang  Fook,  553:  See  ante.  No.  59,  No.  60,  No.  33:  See  NEW 
TRIAL. 

72.  Noll.  Pros.     Effect  of.    Gov.  v.  Friedenhurg,  626:    Gov.  v.  Oishi,  643. 

73.  Nuisance.    Chv.  v.  Wery,  228. 

74.  Opium.    Importing.     Gov.  v.  Gertz,  288:     Gov.  v.  Caddies,  540. 

75.  Opium.    Selling.    Hang  Fook  v.  Gov.,  593. 

76.  Plea  of  not  guilty.     Gov.  v.  Hering,  187:     Gov.  v.  Oishi,  643. 

77.  Plea  of  guilty.    Mitigation  of  sentence.     Gov.  v.  Mura,  428. 

78.  Plea  of  guilty.    Suspending  sentence.     Gov.  v.  Friedenhurg,  626. 

79.  Principal.    Hang  Fook  v.  Gov.,  594:    See  ante.  No.  1. 

80.  Prosecution  in  name  of  Provisional  Government.    Gov.  v.  Hering 
183. 

81.  Robbery.    Gov.  v.  Hapa,  622. 

82.  Second  Offense.    Gov.  v.  Fnedenburg,  626. 

83.  Sentence  of  Supreme  Court  on  appeal.     Gov.  r.  Aloiau,  399. 

84.  Sentence.  Mitigation  or  suspension  of.  Gov.  v.  Mura,  428:  See 
ante.  No.  78. 

85.  Time  of  offense.     Gov.  r.  Kamaknuila,  f»07. 

86.  Treason.    Re  If'atker,  171. 

87.  Trial,  see  ante,  10. 

88.  Venue.     Gov.  v.  Mossman,  360. 

89.  Verdict,  as  ground  for  new  trial.  Gov.  r.  Machndo.  221:  Gov.  v. 
Oishi,  648:     See  ante,  No.  71,  No.  59,  No.  60. 

90.  Warrant.    Description  of  offense.    Re  Walker,  17 o. 

91.  Warrant.    Names  of  defendants.     Gov.  v.  Oishi,  646. 

92.  Witness.    Exclusion  at  trial.     Gov.  v.  Madiado,  221. 

93.  Witness.     See  ante.  No.  30,  No.  38,  No.  39:     See  WITNESS. 
DAMAGES. 

1.     Breach  of  contract  for  sale  of  pine  apples.     Camarinos  v.  Kidwell 
151. 
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DAMAGES. 

2.  See  CARRIER:  CONTRACT:  BREAC^H  OP  PROMISE:  GOV- 
ERNMENT, 6:  LANDLORD  AND  TENANT:  NEW  TRIAL,  8: 
REPLEVIN:    TRESPASS. 

DATE. 

1.  Where  sevei'al  acts  are  of  same  date,  they  are  presumed  to  have 
been  done  in  logical  order.     Walker  v.  Peterson^  95. 

2.  Date  of  offense.     Ghv.  r,  KamakauUa^  607: 

8.    Writ  of  Error  held  to  be  within  statutory  time.     Bowler  i\  Mcln- 

tyre,  307. 
DE  FACTO  AND  DE  JURE.     See  GOVERNMENT,  1:    CRIMINAL, 

LAW,  25. 
DEED, 

1.  Deed  from  husband  to  wife,  before  marriage,  held  to  be  for  good 
consideration,  and  not  in  fraud  of  creditors.    Jones  v.  Norton,  444. 

2.  In  Equity  suit  to  cancel  deed,  the  Court  cannot  try  title  of  maker  of 
the  deed.    KapuaJcela  v.  laea,  556. 

0.  Proof  of  fraud  failing,  Court  cannot  give  further  relief.     lb. 

4.  Deed  held  not  a  forgery.     Nott  i\  Gulick,  560. 

5.  Deed  cancelled  for  forgery.     Kapiolani  v.  Mahelona,  676. 

6.  Deed  held  to  be  conditional  sale,  not  a  mortgage,  and  conditions 
thereof  bar  right  to  redeem.    Ah  Chong  v.  Kaluahine,  571. 

7.  Deed  construed  by  Court  of  Equity  to  create  a  tenancy  in  common. 
Nahaolelua  r.  Knaahu,  600. 

8.  See  ESTOPPEL,  3:  PROBATE  LAW,  5:  LANDLORD  ANL> 
TENANT,  13. 

DEFAULT. 

1.  There  being  no  proof  that  District  Magistrate  abused  his  discretion 
in  entering  a  default.  Appellate  Court  refuses  to  set  it  aside.  A>- 
kaula  V.  Kaaukai,  473. 

2.  Default  may  be  opened  for  good  reasons,  in  Court's  discretion  . 
Ayers  u.  Mahnka,  378. 

DEMURRER.    See  CRIMINAL  LAW,  26  to  28:     PLEADING,  4  to  U. 

DEPOSITION.     See  COSTS. 

DESCENT.    See  LAND:     PROBATE  LAW. 

DISCONTINUANCE  refused  by  Court,  after  decree  for  partition.     Wtti- 

soi\  i\  WaUon,  389. 
DISCRETION.     See  COURT,  1:   CRIMINAL  LAW,  31  to  33:   COSTS, 

1:     APPEAL,  10,  11:     DEFAULT:     NEW  TRIAL. 
DISORDERLY  HOUSE.     Gov,  v,  Wery,  228. 
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DISTRESS.     See  LANDLORD  AND  TENANT. 

DISTRICT  COURT.    See  COURT. 

DIVORCE.    See  HUSBAND  AND  WIFE. 

EASEMENT.     See  WATER,  WAY. 

EJECTMENT.    See  LAND. 

EMBEZZLEMENT.    See  CRIMINAL  LAW,  86. 

EQUITY.    See  APPEAL,  2:     DEED:    ESTOPPEL:    JUDGMENT,  8, 

12:     PLEADING,  3,  4. 
ERROR.    See  WRIT  OF  ERROR. 
ESCAPE.     See  CRIMINAL  LAW,  87. 
ESTOPPEL. 

1.  Foi^mer  judgment  in  ejectment  held  no  bar  to  later  suit.  George  r. 
Holt,  47. 

2.  Former  judgment  in  assumpsit  held  to  bar  suit  in  equity  to  declare 
a  trust.     Kaleialii  r.  Qnnbaum^  216. 

8.  Former  judgment  in  ejectment  held  not  to  bar  suit  in  equity  to  can- 
cel deed.     Polapola  v.  Car)\  466. 

4.  Decree  foi  injunction  held  not  to  bar  later  suit  for  damages  for 
breach  of  contract.     Bmclinf<  v.  SmxiJ  Co.,  oOO. 

0.  Agreement  to  sell  land,  made  bj^  agent  in  excess  of  authority,  teld 
not  to  estop  his  principal.    Lopez  v.  Soy  Youny,  117. 

6.  Plea  of  former  judgment  can  be  made  in  t'ircuit  Court  on  appeal, 
though  not  made  in  District  (-ourt.    Jardin  v.  Madeiros,  508. 

7.  See  LIEN,  2:  PROBATE  LAW,  1,  22. 

EVIDENCE.     See  CRIMINAL  LAW,  92,  98:    APPEAL:    NEGOTIA- 
BLE INSTRUMENT:     NEW  TRIAL:     WITNESS:     LAND. 
EX  POST  FACTO,     lie  Ahiniy,  451. 
EXCEPTIONS. 

1.  Discretion,  in  refusing  to  grant  new  trial,  is  subject  of  exceptions. 
George  v.  Holt,  186. 

2.  Showing  bill  of  exceptions  to  opposite  counsel.    Egan  v.  Brewer^  202. 

8.  Motion  for  judgment  non  ohatante  distinguished  from  exceptions. 
Est.  Kamaka,  245. 

4.  Exceptions  under  Sec.  75  of  Judiciary  Act  do  not  need  bond  against 
disposal  of  property.    Dotrsett  r.  Jones,  548. 

5.  See  APPEAL  :  CRIMINAL  LAW,  40  to  48  :  NEW  TRIAL  : 
VERDICT. 

EXECUTION.     See  MORTGAGE:     LAND,  2,  8. 
EXECUTIVE  COUNCIL.     See  GOVERNMENT. 
EXECUTOR.     See  PROBATE  LAW. 
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FIRE.    See  CARRIER. 

FORFEITURE.    See  REVENUE  LAWS. 

FORMER  JUDGMENT.    See  ESTOPPEL:    CRIMINAL  LAW,  44. 

FRANCHISE.     See  STAMP. 

FRAUD.    See  DEED:    LANDLORD  AND  TENANT,  12,  13:    STAT- 
UTE OF  FRAUDS. 
GAMING.    See  CRIMINAL  LAW,  45. 

GARNISHEE. 

1.  Rights  under  Mechanic's  Lien  Law.     Lucas  v.  Bedward,  28. 

2.  Rights  under  Government  Beneficiary  Act.    Morse  r.  Robertson,  19o- 

GOVERNMENT. 

1.  Provisional  Government  held  to  be  de  facto:  Courts  cannot  discuss 
its  legality.    He  Sheldon^  35. 

2.  Executive  and  Advisory  Councils  are  a  legislative  body.    Ih, 

3.  Court  takes  judicial  notice  of  it.    Ih, 

4.  Act  1,  P.  G.  is  valid,  being  passed  by  Executive  and  Advisory  Coun- 
cils, to  whom  full  power  was  given  by  Proclamation.  Gov.  v.  Her- 
ing,  170:    Re  Walker,  172:    Gov.  v,  Heriny,  183. 

6.  Criminal  prosecutions  are  properly  entitled  in  name  of  P.  G.  Oov^ 
V.  Herinq,  183. 

6.  Government  held  liable  for  damages  to  person  falling  in  a  street 
excavation.    Dillingham  i?.  Gov.,  103. 

7.  Contractor  for  building  a  bridge  is  not  a  ""Government  Benefi- 
ciary," under  law  of  18C0.    Morse  v.  Robertson,  195. 

8.  Salary  paid  to  de  facto  Tax  Assessor  is  not  recoverable  from  the 
Government  by  the  Assessor  who  established  legal  title  to  the 
office.     Brmc7i  v.  Gov.,  311. 

GUARDIAN.     See  PROBATE  LAW:     HUSBAND  AND  WIFE,  9. 

HABEAS  CORPUS. 

1.  Arrest  for  contempt  of  Councils  held  legal.     Re  iSkeldon,  H2, 

2.  Sentence  must  be  void,  not  voidable,  in  order  to  procure  discharge 
of  accused.    Re  Titcomb,  134. 

3.  Circuit  Judges  cannot  issue  the  writ  in  favor  of  a  person  held  under 
legal  process.     Re  Matsuji,  402. 

HAWAIIAN  NAMES.    See  Gov.  v.  Oishi,  047. 
HEIRS.     See  LAND:     PROBATE  LAW. 
HOSPITAL  TAX  on  Immigrants.     Hospital  v.  Collector,  577. 
HUSBAND  AND  WIFE. 
1.     Married  woman  can  get  title  by  prescription.     George  r.  Holt,  139. 
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HUSBAND  AND  WIFE: 

2.  Married  woman,  who  owned  land  prior  to  Act  of  1888,  can  now  lease 
it  without  husband ^6  consent.    Nam  Chony  v,  Lau  JSTona,  369. 

3.  Suit  in  1894,  on  note  made  by  wife  before  Act  of  1888,  should  be 
against  wife  alo^e.    Dowaett  v*  Jones^  543. 

4.  Amendment,  striking  out  husband's  name,  allowed.    lb. 
6.    See  DEED,  1:     PROBATE  LAW,  18. 

6.  Separation  cannot  be  decreed  for  defendant  on  plaintiff's  petition 
for  divorce.    Lazaiiis  i\  Lazarus^  350. 

7.  Supreme  Court  declines  to  disturb  decree  for  alimony.    76.,  362. 

8.  Failure  of  plaintiff  to  serve  copy  of  amended  petition  on  defendant ^ 
held  no  ground  for  dismissing  petition  for  divorce.  Akoi  v.  Ken 
Kau^  405. 

9.  Guardian  of  insane  husband  can  bring  suit  for  his  divorce.  McGrew 
V,  McGreWy  475. 

10.  Supreme  Court  refuses  to  disturb  a  decree  of  Circuit  Judge,  deny- 
ing divorce,  there  being  evidence  to  support  it.  KUikina  i\  Hake, 
603. 

11.  Breach  of  promise.  See  Ayers  r.  MahukUy  377. 
IMMIGRATION.  See  HOSPITAL  TAX. 
IMPORTATION.  "  REVENUE  LAWS. 
INDICTMENT.  ''  CRIMINAL  LAW. 
INFANT.  ''  PROBATE  LAW. 
INSANITY.  ''  HUSBAND  AND  WIFE,  ». 
INSOLVENCY.  **  BANKRUPTCY. 
INSTIGATION.  ''  CRIMINAL  LAW,  50. 
INTENT.  ''  '*  ''       51. 
INTEREST.  ''  PROBATE  LAW,  15,  16,  17. 
INTERPRETER.  "  CRIMINAL  LAW,  52. 
JEOPARDY.  ''                "  ''       53. 
JOINDER.  *^  PARTY. 

JUDGE.  ''    COURT 

JUDGMENT. 

1.  Rule  of  Court  for  recording.     Lucas  v.  Redward,  26. 

2.  Judgment  in  jury-waived  case  properly  entered  in  vacation.  Her- 
hlay  V,  NorrUs^  121. 

3.  Motion  in  arrest  must  be  made  before  entry.     lb. 

4.  Judgment  may  be  entered  by  Clerk,  mine  j)w  tunc^  without  order 
from  Court.     Kaleialii  r.  GHnbaumy  215. 
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JUDGMENT. 

5.  Practice  as  to  judgment  non  obstante,  in  contested  will  case.  Est. 
KamaJca,  246. 

6.  Requisites  of  judgment  on  joint  note.    Bowler  v,  Mclntyre,  306.  # 

7.  Judgment  entered  ex  parte  for  defendant  in  Circuit  Court,  after  case 
had  been  remanded  to  it  for  amendment  of  declaration,  held  impro- 
per.   Bawlins  v.  Soap  WwkSy  496. 

8.  Court  of  Equity  declines  to  disturb  a  judgment  at  law,  for  alleged 
mistake,  it  appearing  that  the  losing  party  filed  no  bill  of  excep- 
tions, and  made  no  motion  in  arrest,  within  the  proper  time.  37>r- 
ris  17.  Herblay,  514. 

9.  Statute  of  Limitations  was  pleaded,  but  not  referred  to  by  Court  in 
its  decision:    Held,  no  reason  for  vacating  the  judgment.    lb. 

10.  Motion  in  arrest,  though  made  before  judgment,  could  not  have 
prevailed,  because  it  can  be  made  only  for  errors  on  the  record,  and 
th^  Statute  of  Limitations  was  not  fully  pleaded  of  record.    76. 

11.  What  lapse  of  time  bars  suit  here  on  a  foreign  judgment,  not  de- 
cided.   16.,  and  6.71:     Newell  v.  Homer,  683. 

12.  Failure  of  Court,  in  an  action  at  law,  to  pass  upon  plea  of  Statute  of 
Limit«.tions,  is  no  ground  for  equitable  relief.  Norris  r.  Herblay^ 
566. 

13.  Whether  administration  can  be  granted  in  this  country  on  an  estate 
whose  only  assets  are  a  foreign  judgment,  not  decided.  Nercell  v. 
Homer,  686. 

14.  Legatees  of  the  foreign  judgment  cannot  sue  here  in  their  own 
names.    lb, 

16.    Former  judgment,  see  ESTOPPEL:    CRIMINAL  LAW,  44. 

16.    Default.    See  DEFAULT. 

JURISDICTION.  See  BANKRUPTCY:   COURT:   CRIMINAL  LAW: 

EQUITY:     PROBATE  LAW:    TRESPASS. 
JURY.   See  COURT:   CRIMINAL  LAW:   NEW  TRIAL:    VERDICT. 
JURY  WAIVED.    See  JUDGMENT,  2:    CRIMINAL  LAW,  61. 
LACHES.     See  PROBATE  LAW,  4:    NEGLIGENCE. 
LAND. 

1.  Crown  Lands.    See  WAY. 

2.  Execution  from  District  Court,  not  docketed  in  Supreme  Court,  not 
evidence  in  ejectment.     Lopez  v.  Kaiaikawnha,  81. 

3.  Effect  on  title  of  sale  on  execution.    lb. 

4.  Mere  possession  for  20  years  is  not  enough  to  prove  presc^ription. 
George  v.  Holt,  136. 
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LAND. 
5.    See  COTENANCY:     DEED:     ESTOPPEL:     LANDLORD  AND 
TENANT:     MORTGAGE:     NEW  TRIAL,  2,  5,  9:    PARTITION: 
SPECIFIC  PERFORMANCE:     HUSBAND  AND  WIFE,  1. 

LANDLORD  AND  TENANT. 

1.  Landlord  cannot  break  outer  door  to  levy  distress  for  rent.    Silva 
V.  Homen^  14. 

2.  Trover  is  proper  remedy  for  unlawful  distress.    lb, 
S,    Measure  of  damages.    lb, 

4.     In  action  of  Trespass  by  tenant  against  landlord,  for  damage  caused 

by  improper  repairs,  held  that  the  action  should  have  been  on  the 

covenants  of  the  lease.    Egan  v.  Brewer^  18. 
o.    There  is  no  implied  warranty  as  to  safety  and  fitness  of  demised 

building.     /6.,  198. 
0.     Landlord  has  lien  on  tenant's  goods,  not  from  beginning  of  tenancy, 

but  from  date  of  distraint.     Wundenberg  v,  Campbell,  203. 

7.  Goods  in  hands  of  Receiver  cannot  be  distrained  without  consent  of 
Court.    76.,  and  211. 

8.  Tenancy  held  to  be  for  a  ''  fixed  term."    lb.,  208. 

9.  Goods  in  one  tenement  cannot  be  distrained  for  rent  due  on  an- 
other tenement.     76. ,  and  211. 

10.  Appellant,  in  action  for  summary  possession,  failing  to  file  statutory 
bond,  appeal  dismissed.     Kualana  v,  Yang  Youn^,  225. 

11.  Facts  held  not  to  show  surrender  of  lease  by  operation  of  law,  or 
such  eviction  as  justifies  attornment  by  lessee  to  a  new  landlord. 
Kamauleule  v.  Nagamoto,  385. 

12.  Our  Statute  of  Frauds  does  not  except  surrenders  by  operation  of 
law,  but  such  exceptions  may  be  implied.     lb. 

13.  In  suit  by  lessor's  assignee  to  cancel  lease  for  fraud, tield  on  demur- 
rer  that  the  assignment  was  valid,  because  it  carried  the  title  to 
the  land,  and  was  not  a  mere  conveyance  of  the  right  to  rectify  a 
fraud.     Kuamu  v.  laukea,  612. 

14.  Machinery,  distrained  by  landlord,  held  not  to  be  fixtures,  but 
chattels,  as  against  Trustees  of  tenant,  under  a  chattel  mortgage, 
and  also  as  aghinst  Receivers  of  the  tenant.  Cartwright  v.  Wide- 
ma  nn,  685. 

15.  Mortgagees,  under  chattel  mortgage,  not  having  taken  possession, 
distraint  of  the  mortgaged  goods  is  valid.    lb. 

16.  See  HUSBAND  AND  WIFE,  2:  SPEC^IFIC  PERFORMANCE. 
2,  3,  4:    TAX,  2:     PARTNERSHIP,  1. 
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LARCENY.  See  CRIMINAL  LAW,  63. 

LEASE.  ''    LANDLORD  AND  TENANT 

LEGISLATURE.      "    GOVERNMENT. 
LIBEL.  ''    CRIMINAL  LAW,  64. 

LICENSE.  *^     STAMP. 

LIEN. 

1.  Mechanic's  Lien.    Luccls  v,  Bedward^  23:    AUen  t\  Lincoln^  364. 

2.  A  material  man  is  not  estopped  from  claiming  lien  by  fact  that  he 
was  surety  on  builder's  bond  to  deliver  house  free  of  liens.  AUen  r. 
Liyicoln^  364. 

3.  See  LANDLORD  AND  TENANT,  6:     MORTGAGE. 
LIMITATION.    See  STATUTE  OF  LfMITATIONS. 
LIQUOR.  ''    CRIMINAL  LAW,  65. 
MAIMING.  "    CRIMINAL  LAW,  66. 
MANDAMUS. 

1.  Appeal  from  District  to  Circuit  C'ourt  was  not  perfected  in  time, 
through  negligence  of  attorney:  Held,  that  District  Magistrate 
need  not  send  up  the  appeal.    Seretw  v.  Kaleo,  86. 

2.  Writ  issued  to  compel  Collector  of  Customs  to  collect  passenger  tax 
from  immigrants.    Hospital  v.  Collector^  676. 

MANSLAUGHTER.    See  CRIMINAL  LAW,  67. 
MARITIME  LAW. 

1.  Salvage  decreed  to  steamer  for  saving  cargo  of  lost  schooner.     /.  /. 
8.  N.  Co.  V.  Sugar,  323. 

2.  Loss  of  schooner  held  to  be  a  peril  of  the  sea,  not  negligence.    Jb. 

3.  Both  vessels  belonging  to  same  owner,  is  no  ground  for  refusing 
salvage.    lb. 

MARRIAGE.    See  HUSBAND  AND  WIFE. 

MASTER  AND  SERVANT. 

Agreement  by  contract-laborer,  to  do  two  days  work  for  ever^^  day- 
lost,  does  not  bar  penal  enforcement  of  the  contract.  Laupahoehoe 
Co.  V.  Kanaele,  468. 

MECHANIC'S  LIEN.    See  LIEN. 

MISTAKE.    See  JUDGMENT,  8,  9,  12. 

MORTGAGE. 

1.  Mortgagee  in  possession,  under  chattel  mortgage  of  rice  plantation, 
held  entitled  to  crop,  as  against  a  levy  on  execution  against  mort- 
gagor.   Ho  Sun  V.  Hitchcock,  616. 

2.  See  PLEDGE:    LANDLORD  AND  TENANT,  14,  15. 
MOTION.    See  JUDGMENT,  3.  8,  10:     PARTY,  2. 
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MURDER.    See  CRIMINAL  LAW,  69. 

NAME  OF  PERSON.    See  Gm.  t?.  Hering,  184:    Gov,  v.  OishU  147. 
NE  EXEAT.    Circuit  Judge  can  issue  writ  against  a  bankrupt,  on  peti- 
tion of  assignee.    Aldrich  v.  Circuit  Judge ^  470. 
NEGLIGENCE. 

1.  Of  carrier  for  damage  by  fire.     Poto  jfiTee  v.  S.  S.  Co,^  57. 

2.  See  APPEAL,  o:     MARITIME  LAW,  2. 
NEGOTIABLE  INSTRUMENT. 

1.  Endorsement  on  note  by  stranger  makes  him  a  first  endorser,  not  a 
joint  maker.     Yuen  Lung  r.  Burke,  142. 

2.  In  suit  against  executors  on  note  of  deceased,  verbal  statement  by 
an  executor,  that  the  note  is  ''all  right,"  is  not  evidence  of  new 
promise  to  pay  it.    Bishop  v.  Williams,  299. 

H,    Notary's  notice  of  protest  to  executors  is  evidence  of  the  fact  that 

a  claim  was  made  to  them  on  the  note.     76. 
4.     Note  itself  is  prima  facie  evidence  of  a  consideration,  and  burden  of 

proof  is  on  defendant  to  show  lack  of  it.     Macfarlune  v.  Lowell,  440. 

0.  See  STATUTE  OF  LIMITATIONS. 

NEW  PROMISE.   See  NEGOTIABLE  INSTRUMENT,  2:    STATUTE 

OF  LIMITATIONS. 
NEW  TRIAL. 

1.  Newly  discovered  evidence,  and  surprise,  as  grounds  for  new  trial. 
Lopez  V,  Kaiaikawaha,  27. 

2.  Verdict  in  ejectment  held  to  be  against  evidence,  and  new  trial  or- 
dered.   Hayselden  V.  Wahineaea,  51:    Vowsett  v.  Maukeala,  22S, 

3.  Court  having  ordered  new  trial,  declines  to  restrict  ismes  thereof. 
George  v.  Holt,  147. 

4.  New  trial  refused,  because  verdict  sustained  by  evidence.  Henoch 
r.  Gov.,  270. 

o.  Verdict  in  ejectment  set  aside  for  misconduct  of  jurors  in  talking 
to  defendants.     Kaanaana  v.  Kenhi,  318. 

6.  New  trial  ordered  for  error  of  Court  in  opening  default,  there  being 
insufficient  cause  shown  therefor.    Ayers  v.  Mahuku,  377. 

7.  Misconduct  of  jurors  in  accepting  treats  from  defendant's  agents. 
16. 

8.  New  trial  refused,  in  suit  for  damages  for  assault.  Ma  reed  i\ 
Freitas,  396:    lavkea  v.  Cummings,  558. 

9.  New  trial  in  ejectment  refused,  because  3vidence  of  adverse  posses- 
sion was  conflicting.     Sylva  v,  Kahuakai,  431. 

10.     Supreme  Court  is  more  reluctant  to  interfere  with  discretion  of  Cir- 
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NEW  TRIAL. 

cuit  Court  in  granting  a  new  trial,  than  in  refusing  it.     Macfarlane 
V.  LowelL  438. 

11.  A  slight  error  of  Circuit  Judge,  in  ruling  out  evidence,  no  ground 
for  new  trial,  there  being  no  reason  to  believe  that  another  trial 
would  produce  a  different  verdict.    Kailianu  o.  Kaue,  505. 

12.  See  APPEAL:  CRIMINAL  LAW,  71:  HUSBAND  AND  WIFE, 
7,  10:     PARTITION,  4:  EXCEPTIONS:     WRIT  OF  ERROR. 

NOLLE  PROSEQUI.        See  CRIMINAL  LAW,  72. 

NOTARY.  ''     NEGOTIABLE  INSTRUMENT. 

NOTE.  "  ** 

NOTICE.  "  ''  *'  :     RE- 

CORDED INSTRUMENT- 
NOVATION.  **  NEGOTIABLE  INSTRUMENT:  STAT- 
UTE OF  LIMITATIONS. 

NUISANCE.  •'    CRIMINAL  LAW,  73. 

OFFICER.  "■    GOVERNMENT,     7,     8:       PROBATE 

LAW,  19:    CLERK  OF  COURT. 

OPIUM.  "    CRIMINAL  LAW,  74. 

PARENT  AND  CHILD.    ''     PROBATE  LAW. 

PARTITION. 

1.  To  charge  tenant  in  common  with  profits,  ouster  of  his  cotenant 
must  be  shown.    H,  C\  &  S.  Co,  u.  Waikapu  Co.,  83. 

2.  Rule  for  accounting  in  such  case.     lb,,  337. 

3.  After  decree  for  paititlon,  Court  declines  to  allow  some  of  the  par- 
ties to  discontinue.     Watson  v.  Watson,  389. 

4.  Report  of  Commissioners  is  like  verdict  of  a  jury,  and  should  not  be 
set  aside  without  clear  proof  of  error.  H,  C,  &  S,  Co.  v.  Waikapu 
Co.,  417. 

PARTNERSHIP. 

1.  Lease  obtained  by  one  partner  held  to  be  in  trust  for  the  firm, 
though  procured  by  fraud.     Wong  Chan  v.  Ah  Yang,  340. 

2.  See  BANKRUPTCY,  9. 

PARTY. 

1.  After  decree  for  sale  of  stock  pledged  by  defendant,  the  Court  al- 
lows substitution  of  a  new  plaintiff,  who  has  acquired  all  the  inter- 
est of  the  original  plaintiff.    Spreckds  v.  Macfarlane,  412. 

2.  New  plaintiff  has  right  to  make  motion  for  substitution.    Ih, 

3.  See  HUSBAND  AND  WIFE,  3,  4,  9:     LANDLORD  AND  TEN- 


INDEX.  811 

PARTY. 

ANT,   II,    13:     CRIMINAL   LAW,   o4:     PLKApiNG,  H:     WRIT 

OF  ERROR,  o. 
PASSENGER.     See  HOSPITAL  TAX:    STAMP. 
PATENT  FOR  INVENTION. 

Held  there  is  no  infringement  on  patent  for  automatic  feeder  in 

f»ugar  mill.     Rudan  Co,  v.  1  omi</,  \fH\, 
PATENT,  ROYAL.     See  LAND. 
PAYMENT.     See  STATUTE  OF  LIMITATIONS. 
PERSONAL    PROPERTY.      See     ASSIGNMENT:      MORTGAGE: 

PLEEKJE:     REPLEVIN:     PROBATE  LAW,  o. 

PLEADING. 

1.  Affidavit  of  merits,  in  answer  to  suit  on  note.     Walker  r.  Peterson,  98. 

2.  Damages  for  breach  of  contract.     Eairlins  v.  Soap  Co.,  262. 

H.  Unnecessary  to  file  supplemental  bill  in  equity,  after  substitution  of 
new  plaintiff.     S27reckeh  v.  Macfarlane,  414. 

4.  Demurrer,  that  no  cause  of  action  exists,  overruled,  in  suit  to  can- 
cel lease  for  fraud.     Kunniu  v.  laukea,  612. 

0.  Circuit  Court  Rule  as  to  demurrers.     lb. 

6.  Demurrer  sustained  to  suit  on  foreign  judgment,  brought  in  name 
of  legatee  thereof.     Newell  v.  Horner,  633. 

7.  See  CRIMINAL  LAW:  LANDLORD  AND  TENANT,  2,  4,  13: 
PARTY,  2:     TRESPASS,  1:     WRIT  OP  ERROR. 

PLEDGE. 

1 .  Assignment  of  shares  of  stock,  as  security  on  a  note,  held  to  be  a 
pledge,  not  a  chattel  mortgage.    Spreckeb<  v.  Macfarlane,  166. 

2.  Right  to  vote  stock,  as  between  pledgor  and  pledgee.  U.  (\  d-  S. 
Co.  V.  Waikapu  Co.,  694. 

3.  See  MORTGAGE:     PARTY,  1. 

PRACTICE.  See  APPEAL:  COURT:  c:RIMINAL  LAW:  EQUITY: 
EVIDENCE:  EXCEPTIONS:  JUDGMENT:  NEW  TRIAL : 
PARTY:  PLEAD[NG:  PROBATE  LAW:  RULKS :  WRIT 
OF  ERROR. 

PRESUMPTION.     See  DATE,  1. 

PRINCIPAL.     See  AGENT:     CRIMINAL  LAW,  79. 
PROBATE  LAW. 

A.  WILLS. 

B.  HEIRS. 

C.  KXKCUTORS.  ADMINISTRATORS,  GUARDIANS,  TRUSTEES. 
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i  PROBATE  LAW. 

I  A.     WILLS. 

\  1.    Petition  to  revoke  will  for  fraud,  held  not  barred  by  dismissal  of 

former  petition  of  another  claimant.    Est.  Kealiicdumui^  1. 
2.     Probate  Court  has  power  to  revoke  a  will.    76. 
8.     Not  necessary  to  file  affidavits  of  nature  of  evidence.    lb.,  5. 

4.  No  laches  shown  in  filings  petition.    76.,  5. 

5.  Deed  to  petitioner  held  to  be  absolute,  not  merely  an  assifirt^ment  of 
a  chose  in  action.    76.,  6. 

6.  Will  construed  as  to  heirship  in  real  estate,    luko  v.  HoU,  88. 

7.  Also  as  to  duties  of  Executors.    lb. 

8.  Practice  as  to  judgment  non  obstante  veredicto,  in  contested  will  case. 
Est.  Kamaka,  245. 

9.  Rule  as  to  appeals  to  jury.    Est.  Banning,  253. 

10.  See  post,  13,  21:     APPEAL,  7,  11. 

B.     HEIRS. 

11.  A  son  held  to  be  "ancestor  "  of  his  father.    Est.  Ehu,  394. 

12.  Kindred  of  half  blood  held  to  inherit.    lb. 

13.  Appellant,  from  order  of  probate  of  will,  must  prove  heirship;  and 
failing  this,  appeal  refused.    Est.  Manaole,  520. 

14.  See  ante,  6. 

C.     EXECUTORS,  ADMINISTRATORS,  GUARDIANS,  TRUSTEES. 

15.  Executrix,  withholding  money  from  legatees,  charged  with  interest 
thereon.    Est.  Espinda,  342. 

16.  Rule  as  to  payment  of  interest  by  estate  to  legatees.     Est.  Wilder^ 
492. 

17.  C>ourt  declines  to  charge  an  administrator  with  interest  on  amounts 
disallowed  in  his  final  account.    Est.  Banning,  512. 

18.  Probate  Court  orders  Guardian  to  pay  counsel  fees  to  ward's  wife, 
for  defending  suit  for  custody  of  child.    Est.  McGreic,  426. 

19.  Guardian  is  an  officer  of  the  Court,  and  subject  to  its  direction.    lb. 

20.  Rule  as  to  commissions  of  executors  and  trustees.    Est.  Banning, 
453,  698. 

21.  Duties  and  liabilities  of  Trustee  under  a  Will.    76. 

22.  Receipt  of  heir  to  trustee,  on  distribution,  does  not  estop  him  from 
later  objecting  to  a  bad  investment.    lb. 

23.  Costs  ordered  proportioned  between  Administrator  and  beneficia- 
ries, after  contest  between  them.    lb, 

24.  See  ante,  7:    and   APPEAL,   10,   18:     NEGOTIABLE    INSTRU- 
MENT, 2,  3:    JUDGMENT,  13,  14. 
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PROMISSORY  NOTE.    See  NEGOTIABLE  INSTRUMENT. 
PROSECUTION.    See  CRIMINAL  LAW,  80. 
RECEIPT.      See  PROBATE  LAW,  22. 
RECEIVER.     '*     LANDLORD  AND  TENANT,  7,  14,  15. 
RECORDED  INSTRUMENT  puts  on  enquiry  a  person  affected  by  it. 
Long  v.  Wat  F<yng^  630. 
See  JUDGMENT,  1. 
REHEARING.     See  C^OURT. 

RENT.  *'    LANDLORD  AND  TENANT. 

REPEAL.  ''    STATUTE. 

REPLEVIN. 

1.  Contract  to  sell  paddy  held  to  be  executory,  and  replevin  does  not 
lie.     Phillips  i\  Mugoon^  9. 

2.  Affidavit  for  replevin  of  a  horse  held  to  comply  with  statute.    Acki 
V,  Alapai^  591. 

8.    Even  if  there  were  no  affidavit,  the  Court  should  go  on  and  try  title 
to  the  property.    Ih, 

4.    See  LANDLORD  AND  TENANT,  14,  15. 
RES  JUDICATA.    See  ESTOPPEL:    JUDGMENT. 
RETROSPECTIVE  LAW.     See  STATUTE. 
REVENUE  LAWS. 

1.  Suit  for  confiscation  of  goods,  illegally  imported,  is  within  jurisdic- 
tion of  Admiralty  Court.    Collector  v.  Shoyu^  584. 

2.  See  HOSPITAL  TAX:     STAMP:    TAX. 
ROADS. 

1.  Road  Board's  liability  for  negligence,  resulting  in  damage  to  per- 
son.   Dillingham  i\  Gov.^  101. 

2.  See  WAY. 

ROBBERY.     See  CRIMINAL  LAW,  81. 
ROYAL  PATENT.     See  LAND. 
RULE  OF  COURT. 

1.  Supreme  Court,  Jan.  1889.     Judgments.     Lucas  v.  Redward^  26: 
Herblay  i\  No^n^is^  125. 

2.  Circuit  Court,  Rule  8.     Amendments.     Akoi  v.  Ken  Kau^  405. 
8.        "  ''         ''      9.     Pleadings.  "  **       '' 

4.        **  *'         **    15.     Exceptions.     Egan  v.  Brewer,  202:    EM.  Ka- 

maka^  246. 

SALE.  See  DAMAGES,  1:    REPLEVIN,  1. 
SALARY.  ''     GOVERNMENT,  8. 

SALVAGE.  **     MARITIME  LAW. 
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SENTENCE.  See  CRIMINAL  LAW,  88,  84. 

SEPARATION.       "     HUSBAND  AND  WIFE. 
SHIP.  "     MARITIME  LAW. 

SPECIFIC  PERFORMANCE. 

1.  Court  declines  to  enforce  agreement  for  sale  of  land,  made  by  agent 
in  excess  of  authority.     Loj)ez  v.  Smf  Yoitng^  118,  117. 

2.  Contract  for  exchange  of  leases  enforced,  though  agreed  to  orally 
by  one  party,    ice  Co.  v.  Electric  Co.,  434. 

8.    Contract,  being  signed  by  defendant,  is  within  the  statute  of  frauds, 

which  requires  mutuality  of  contract,  not  of  remedy.    Ih. 
4.     Equity  has  jurisdiction  of  enforcement  of  covenant  for  renewal  of 
lease.     Oherii  v.  Ackerman^  59S). 
STAMP. 

Annual  License,  paid  by  Tramway  Co.  for  each  of  its  cars,  must  be 
stamped  like  other  licenses.     Re  Tramway  Co.,  281. 
STATUTE. 

1.  Mechanic's  Lien  Act  is  in  derogation  of  Common  Law,  and  must  be 
strictly  construed.    Lucaa  r.  Rechcurd,  25. 

2.  Effect  of  repealing  law.     f?ov.  i'.  Ah  Hum,  98. 

8.    Court  must  follow  words  of  statute.     Gov.  v.  San  Tana,  108. 
4.     Act  3,  P.  G.,  does  not  violate  Article  77  of  the  Constitution,  requir- 
ing that  every  law  have  but  one  object.     Re  Walker,  172. 
o.     Statute  must  be  so  construed  as  to  effect  its  object.    lb.,  176. 

6.  Effect  of  Judiciary  Act  of  1892,  as  to  repealing  former  laws  by  im- 
plication.    Re  3[at8uji,  404. 

7.  (.'hap.  22,  Sec.  7,  Laws  of  1888,  allowing  imprisonment  of  a  bankrupt 
for  certain  causes,  is  unconstitutional,     lie  Ahung,  448. 

8.  See  CRIMINAL  LAW:  REVENUE  LAW^:  TAX:  STATUTES 
CITED:  STATUTE  OF  FRAUDS:  STATUTE  OF  LIMITA- 
TIONS:    STATUTE  OF  DESCENT. 

STATUTES  CITED. 

Civil  code. 

Sec.       23.  Gov.  v.  Ah  Hum,  98. 

1(51.  Hospital  V.  Collector,  578. 

o25.  **  ^*  581. 

667.  Collector  v.  Shoyu,  586. 

839.  Est.  Kamaka,  252. 

a55.  Re  Matsuji,  403. 

883.  ''  "'  '' 

939  to  952.     Kualana  v.  Yong  Young,  226. 
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STATUTES  CITED.  Civil  Code. 

Sec.     1006.  Gov.  v.  Smith,  179. 

1027.  Lopez  v.  Kaialkawaha,  31. 

1053.  Ice  Co.  V.  Elec.  Co.,  436. 

1100.  McGrew  v.  McGrew,  480. 

Iia5.  Bowler*  V.  Mclntyre,  309. 

1106.  Walker  v.  Peterson,  93. 
"       1109.  *'  "  95. 

"         '*  Ayers  v.  Mahuka,  379. 

*'       1116.  McGrew  v.  McGrew,  480. 

1126,  1127.     Ayera  v.  Mahuka,  379. 

1145.  DoWHott  V.  Jones,  547. 

1155.  Herblay  v.  Norris,  125. 

Re  Kealiiahonul,  5. 
Kaleialii  v.  Grinbaum,  21  o. 
^^       1156.  Re  Kealiiahonul,  5. 

'*         ''  Dowsett  V.  Jones,  548. 

''       1241 .»  Kst.  Banning,  254. 

1281.  "■  ''  456. 

1286,  1287.     Nam  Chong  V.  Lau  Kona,  370. 
Dowsett  V.  Jones,  544. 

1314,  1318.     MoGrew  v.  McGrew,  487. 
''        1336  to  1341  "  •*  480. 

1350  **  **  481. 

*'        1351,  1857.  **  **  485. 

1358.  **  *'  479. 

1360.  Gdshp.  MoGrew,  427. 

1372.  McGrew  v.  McGrew,  481. 

1433.        '       Spreckels  v.  Macfarlane,  167. 

1454.  Est.  Ehu,  394. 

1465.  Est.  Kamaka,  247. 

Constitution. 

Art.     1,  of  1887.  Re  Walker,  175. 

7,        **  Re  Ahung,  452. 

Gov.  V.  Bering,  189. 
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Caecires,  525. 
**       8,        "  *•  Gertz,  297. 

'*       9,        '*  Re  Walker,  175. 

"      16,        *^  *^  Ahung,  451. 
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STATUTES  CITED.  CONSTITUTION. 

Sec.   20,  of  1894.  Hospital  v.  Collector.  582. 

Re  Sheldon,  36. 
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42,  44,  of  1887. 
•51, 
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''    Walker,  173. 

Penal  Code. 
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Chap.    5.  Hang  Fook  v.  Gov.,  594. 

''  Gov.  V.  Oishi,  645. 

6.  Re  Walker,  176. 

9.  Gov.  V.  Gallagher,  588. 

''  Re  Titcomb,  132. 

18.  Gov.  V.  Len  Tai,  73. 
Stone,  363. 
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42. 
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Wery,  229. 
Oishi,  644. 
( 'aecires,  528. 

Session  Laws. 

1859.     Hospital:  see  P.  C.  Chap.  69,  not  in  Compiled  Laws.     Hospital  v. 
Collector,  576. 
Probate  Appeal:    Conip.  Laws,  page  394.     Est.  Akahi,  610. 

Banning,  254. 
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Cart  Wright  v.  Wide 
mann,  692. 
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'^    434. 

Lazarus  v.  Lazarus,  350 
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McGrew  v.  McGrew,  479 

k4 

**   398. 

Re  Matsuji,  402. 

.4 

''  364. 

Foster  v.  Hay  ward,  563, 

44 

''  367. 

Gov.  V.  Aloiau,  400. 

44 

''  591. 

Re  Aldrich,  471. 

44 

*'  587. 

Hospital  V.  ('oUector,  581 

44 

''  338. 

Gov.  V.  Gertz,  297. 
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Oishi,643. 
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''          Mossman,  361. 
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''         Caecires,  525. 
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Smith,  262. 
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STATUTES  CITEU.  SESSION  Laws. 

1880.  Chap.  28.  Oomp.  Laws,  page  649.  Re  Tat  Wo  Chan,  508. 

1882.      "     28.  "         "          "     461.  Laupahoehoe  Cxi.  v.  Ka- 

oaele,  469. 

"         "     43.  Sec.      26.  "•         "          "     121.  Parker  v.  Shaw,  409. 

"         "      44.    ''23,34.  "         "          "    695.  Gov.  V.  San  Tana,  107. 

1884.      "     34.  Re  Tramway  Co.,  281. 

"         "     36.  Sec.    2.  *'    Aldrich,  237. 

*'         "      "      "     7  to  9.  *'    Tai  Lung,  129. 

"    21.  "    Hubash,  45. 

36.  Gov.  V.  Sakuhachi,  388. 
1886.      "     18.  Re  Tram,  Co.,  281. 

37.  Parker  v.  Shaw,  409. 
41.  Gov.  V.  Ah  Hum,  97. 

1888.      "•     11.  Nam  Chong  v.  Lau  Kona,  370, 

"         "      "  laukea  v.  Cummings,  558. 

"      '"  Dowsett  V.  Jones,  644. 

•'         "    21.  Lucas  V.  Redward.  23. 

*'         "    22.  Re  Tai  Lung,  129. 

''          "     "  "  Ahung,  448. 

"    26.  Lonoaea  v.  Wailuku  Co.,  652. 

"    51.  Dillingham  v.  Gov.,  102. 

"         "    67.  Gov.  V.  San  Tana,  107. 

1890.      "      6.  Hospital  v.  Collector,  679. 

50.  Morse  v.  Robertson,  195. 

71.  Gov.  V.  Hering,  186. 

"     "  "         Caecires,  525. 

*'         '*    82.  Dillingham  v.  Gov.,  102. 

1892.      "    40.  Hospital  v.  Collector,  579. 

''         "•    66.     Sec.    5.  Ahlo  v.  Tai  Lung,  273. 

"     ''        "       9.  Gov.  V.  Gertz,  290. 

"         "    57.      "       5.  McGrew  v.  McGrew,  487. 

"     "        "     10.  Kualana  v.  Yong  Young,  226. 

''         ''     "        ''      *'  ^                 Mao  V.  Apa,  637. 

"     "        ''      ''  Ward  V.  Kamanaoulu,  620. 
"         "     "        "     36.    Sub-sec.  9.    Gov.  v.  Mossman,  361. 

"     "        "     37.  "      "     8.    Re  Matsuji,  402. 

"     "        *'      "  *'      "     9.     "   Aldrich,  470. 

1892.    Chap.  57,  Sec.    42.  Gov.  v.  Tokuji,  551. 
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STATUTES  CITED. 

1892.    Chap.  57,  Sec.    51. 
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Session  Laws. 

Gov.  V.  Poor,  220. 
Est.  BannlDg,  356. 
Gov.  V.  Caecires,  540. 
Ke  WuDdenberg,  681. 
Gov.  V.  Smith,  179. 

Mura,  429. 

Aloiau,  400. 
Murray  v.  Colbum,  424. 
Ah  Ping  V.  Gov.,  284. 
Kaleialii  v.  Grinbaum,  141 
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Gov.  v.  Poor,  220. 
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Parker  v.  Shaw,  408. 
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Phelps  V.  Carter,  640. 
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98. 

Est,  Banning,  456. 
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Re  Tram.  Co.,  281. 
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Gov.  V.  Sakuhachi,  388. 

frk 

•  6 

109. 

Est.  Banning,  256. 
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isioual  Grovernment. 

Proclamation.    Re  Sheldon,  35. 
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Act    1-                Gov.  V.  Bering,  169. 
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"     5.                Re  Walker,  174. 

&. 

"    10.                Gov.  V.  Bering,  170. 

#fa 

**    ''                 Re  Sheldon,  34. 

.tr 

"*    12.                Gov.  V.  Gertz,  288. 

bw 

"    21.                    "        Ah  Bum,  97. 

b  . 

''    ""                     "        Aloiau,  400. 

kb 

"  38.                Re  Walker,  175. 

STATUTE  OP  DESCENT.    See  LAND:     PROBATE  LAW. 

STATUTE  OP  FRAUDS.  See  LANDLORD  AND  TENANT,  12  : 
NEGOTIABLE  INSTRUMENT,  2  :  SPECIPIC  PERFORM- 
ANCE, 2,  3. 
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STATUTE  OF  LIMITATIONS. 

1.  Evidence  of  new  promise  to  pay  note  held  not  enough  to  remove  bar 
of  statute.    Mdlis  v.  Kunuiakea^  41. 

2.  Fact  of  new  promise  left  to  jury.    AMo  v.  Tai  lAtng,  274. 

3.  Payments  on  account  are  not  evideiice  of  new  promise.    /6. 

4.  See  LAND,  4:    JUDGMENT,  9,  10,  11,  12:    PROBATE  LAW,  5. 
STOCK.    See  PLEDGE:     PROBATE  LAW,  20,  21,  22,  23. 

TAX. 

1.  Supreme  Court  has  jurisdiction  of  question  of  valuation,  when  con- 
struction of  a  statute  is  involved.    Parker  v,  Shaw^  408. 

2.  Rule  as  to  8  years  rental  of  leaded  land,  as  basis  for  valuation.    lb. 

3.  Hospital  Tax  on  Immigrants.    Hospital  v.  Collector^  577. 

4.  Salary  of  Assessor.    Brown  v.  Qov.^  311. 

TENANT.  See  COTENANCY:     LANDLORD  AND  TENANT. 

TIME.  "    DATE. 

TORT.  "    DAMAGE. 

TRAMWAY.  "    STAMP. 

TREASON.  "     CRIMINAL  LAW,  86. 

TRESPASS. 

1.  In  Trespass  quare  clausum^  in  District  (Tourt,  the  mere  plea  that  de- 
fendant claims  title,  without  showing  what  he  claims,  or  why  he 
claims  it,  ousts  the  Court  of  jurisdiction.   Ward  v.  Kamanaoulu,  619. 

2.  Rule  as  to  appeals,  in  cases  of  Trespass  qua^-e  clausum.    Mao  v.  Apa^ 
^  636. 

3.  See  LANDLORD  AND  TENANT,  4. 
TRIAL.      See  CRIMINAL  LAW,  10. 

TROVER.     *'    LANDLORD  AND  TENANT,  2:    REPLEVIN. 
TRUST. 

1.  Trustee  as  party  to  a  suit.    Kaleialii  v.  Grinhaum,  216. 

2.  Partner  held  to  be  trustee  for  the  firm .     Wong  Chan  v.  Ah  Young,  346. 

3.  See  PROBATE  LAW,  20,  21,  22:  LANDLORD  AND  TENANT, 
14,  15. 

VERDICT. 

1.  Verdict,  as  given  by  the  jury,  controls  entry  of  it  by  the  Clerk.  Be 
TUcomh,  132. 

2.  See  CRIMINAL  LAW,  89:  COURT,  9,  10,  11:  NEW  TRIAL: 
PARTITION,  4:    EXCEPTIONS:    JUDGMENT,  5. 

WARRANT.    See  CONTEMPT,  2:    CRIMINAL  LAW,  11,  90,  91. 
WATER  RIGHTS.    Long  v.    Wat  Fong,  628:    Lonoaea  v.    Wailuku  8. 
Co.,  651. 
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